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=======  I81I 

James  v.  Francis.  7ikN7^«ifr. 


Jones,  D.  F.  moved  for  a  nile  to  shew  cause  The  defendant 

'  ^      was  held  tobail 

why  the  defendant  should  not   be  allowed  his  on  an  action 

,         ,  ^         ,^T  ^  ,1         for«5l.    He 

costs  under  the  43  Geo.  III.  c.  4o,  s.  3,  and  that  pleaded  in 
in  the  mean  time  proceedings  might  be  stayed,  on  to  12/.  io«.  and 
an  affidavit,  stating  that  the  defendant  was  arrest-  issne  as  to  tii^ 
ed  for  the  sum  of  25/.;-^— that  being  advised  by  verdict  for  the 
his  solicitor,  that  he  had  a  good  defence  to  the  fattersnm.' 
action,  he  pleaded  the  general  issue,  except  as  to  ^"trnnde^S^* 
12/.  10*.  part  thereof,  and  as  to  that 
in  abatement,  that  if  the  debt  were  due, 
contracted  jointly  with  another  person,  and  not  *^"f^rhantiff 

had  sued  nut 
bailahlc  pro- 
ens  for  the  purpose  of  eztortiog  from  him  the  whole  siim,^held  not  a  case  of  malicioto 
•rrast  withia  the  ftatntt. 

VOL.  V.  B  by 


he  pleaded  ^^^:^ 
due,  it  was  .tm^^^^^^^^ 


1817. 
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by  defendant  alone  ; — that  on  the  trial,  the  plain- 
tiff recovered  a  verdict  for  \2L  ]0s.  only; — that 
the  ground  of  his  defence  was,  that  several  pieces 
of  timber,  charged  to  him  at  13/.  19^.  6cl.  never 
had  been  sold  to,  or  delivered  to  him,  and  that  for 
the  lot  of  timber  which  was  delivered,  the  de- 
fendant ought  to  have  been  sued  jointly  with  his 
said  partner; — and  that  he  believed  the  plaintiff 
had  sued  out  bailable  process  to  extort  from  the 
defendant  the  whole  of  such  demand. 


It  was  submitted,  that  the  facts  as  detailed  in 
the  aflidavit  supported  the  present  application,  on 
the  ground  of  the  arrest  having  been  vexatious. 

But  the  Court  were  of  opinion  that  the  circum- 
stances did  not  amount  to  a  case  of  malice  within 
the  provision  of  the  statute :  and  therefore  the 
motion  was 

Refused. 


Friday, 
7ih  November. 

A  Commis- 
sioner appoint- 


Watson  v.  Edmunds. 


JONES,  D.  F.  now  shewed  cause  against  a  rule 
l^sc^bhi.Bud  ^l>^^i»e^l  ^y  sir  frm.  Owen,  calling  on  the  Com- 
Su7db"the  "^'^sioner,  who  took  the  recognizance  of  bail  in 
letter  of  that    this  causc,  to  rcfuud  the  sum  of  8^.  part  of  10^. 

art  to  take  no  '  *^ 

more  tijan  <ij. 

for  taking  bail,  if  he  have  been  pnt  to  expence  by  traveirinjr,  or  has  taken  extraordinary 

trouble  at  the  instance  of  the  parties,  to  effect  the  taking  of  the  recognizance,  or  where 

there  are  other  circamstauces  in  the  case  whicli  atibrii  reasonable  ground  for  a  further 

charge. 

And  where  more  had  been  received  by  him  by  tlic  volnptary  payment  of  the  bail,  a 
rale  obtained,  calling  on  hiia  to  shew  cause  why  he  should  nut  refund  the  extra  money, 
discharged  with  CioU. 

In  cases  where  snrh  an  application  would  be  entertained,  it  mnst  be  made  by  th« 
}>arly  who  ^las  paid  th«  money. 

paid 
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paid  to  him  for  taking  such  recognizance,  with      1817. 
the  costs  of  this  rule. 


It  was  moved,  on  the  4  &  5  FTm.  &  Marjfp 
c.  14.  s.  4,  which  enacts,  that  for  the  taking  of 
such  recognizances,  the  person  empowered  to  do 
so  *' shall  receive  only  the  sum  of  Zs.  and  no 
"  moie." 

The  cause  shewn  was,  first,  that  the  money  had 
not  been  paid  by  the  defendant,  but  by  his  bail ; 
for  which  the  case  of  Nunn  v.  Powell(a)  was  cited, 
where  it  was  held,  that  money  deposited  by  bail, 
df  any  other  person,  in  the  name  of  a  defendant, 
must  be  paid  to  the  person  so  depositing  it :  and, 
secondly,  that  the  payment  was  voluntary. 

It  appeared  by  the  affidavit  of  the  Commissioner, 
filed  in  opposition  to  the  motion,  that  when  the 
bail  called  at  his  house  in  Birmingham^  to  procure 
their  recognizance  to  be  taken,  he  was  from  home, 
at  a  distance  of  nine  miles,  and  on  being  sent  for 
specially,  he  returned  on  purpose,  the  bail  having 
waited  three  or  four  hours  for  his  return;— that 
when  he  had  taken  the  acknowledgment  of  re* 
cognizances,  one  of  the  bail  addressing  him, 
said,  your  charge  is  a  guinea,  and  asked  him 
to  take  a  pound,  as  there  were  two,  and  the 
case  was  a  hard  one,  which  he  consented  to  do. 

Under  such  circumstances,  the  Court  (observ- 

(a)  1  Sm.  Rep.  13. 

b2  ing 


Watsoh 
Edmunds. 


V, 

Edmundi 
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1S17.  ing  that  they  considered  this  a  harsh  application) 
^!^2t^k  ^^^9  '^^t  if  there  had  been  nothing  else  in  the 
case  than  the  mere  demand  of  10^.  for  taking  the 
recognizance,  there  might  have  been  some  ground 
for  the  motion:  that  they  should  always  hold 
it  a  daty  to  interfere  in  cases  where  attempts  at 
extortion  should  be  shewn ;  whereas,  on  the  other 
hand,  they  would  protect  persons  holding  offices, 
from  being  harrassed  by  groundless  applications 
against  them,  as  they  held  the  present  to  be,  where 
it  was  plain  that  extraordinary  trouble  had  beeii 
taken  by  liie  Commissioner  to  serve  the  defendant 
They  observed  also,  that  the  application,  if  there 
had  been  any  foundation  for  it,  should  have  been 
made  by  the  bail,  by  whom  the  money  had  been 
paid. 

Per  Curiam. 

Rule  discharged. 

With  Costs, 


In 
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In  the  Matter  of  insupers  set  upon  John  Buom-  ^^''^• 
LEY  and  William  Baylies^  joint  Collectors  j?^^^ 
of  Taxes  for  the  Parish  of  Welford.  ..i4iANoem6flr. 


William  Baylies  had  obtained  an  order  in  |^g^|°^/2l!i 
Michaelmas  Term,    1814,  which  was  afterwards  >f|«bieforany 

'  '  deficiency  in 

made  absolute  (as  far  as  regarded  him)  that  the  ^'"•coUection 

^  ,  .  for  the  year,  in 

Attorney-General  should  shew  cause,  in  a  week  ti>«  mount  re- 
after  service  of  the  said  order  on  the  solicitors  coadjotor,  ai- 
for  the  affairs  of  taxes^  why  the  insupers  in  the  oothimseif  coi- 
said  order  mentioned  should  not  be  discharged,  so  the  itm^^anf 
far  as  regarded  the  said  JVilliam  Baylies^  and  all  appointmeM 
process    thereon    stayed:    and  why  the  sum  of  SSJ^e/^- 
Sl.  5s.  Sd.  and  1 10/.  1  Is.  Id.  paid  by  the  said  IVil-  i^y"n^nn" 
Ham  Baylies  into  the  hands  of  the  then  sheriff  Sii'appoSi^t?"^ 
of  Gloucester,  should  not  be  returned  to  him  by  ^^7^"?^* 
the  said  sheriff.     A  copy  of  the  order  was  directed  ^"ndage^al 
to  be  served  on  the  clerk  to  the  Commissioners  of  *"y  ^'«- 
taxes,  acting  for  the  division  where  the  said  parish  J^i^^^^^^^^^ 
of  fVelf or d  is  situate,  «>»  b»™»  «»- 

^  tboagh  a  re-as- 

•easinent  have 
been  made  on 

Jerois  moved,  last  Trinity  Term,  on  behalf  of  * »««  parwi^,  aini 

'  ^  *  theamoontof 

die  inhabitants  of  the  parish  of  fVelford,  that  that  the  deficieocy 
order  should  now  be  discharged.— That  motion  paid  over  to 

tiie  receiver* 

was  founded  on  affidavits,  stating,  that  though  the  general, 
order  of  1 8 14,  was  served  on  the  clerk  to  the  Com-   And  if  he 
inissioners  of  the  district  in  which  Welford  is  procured  a 
situate,  and  upon  the  solicitors  for  the  affairs  of  abwinte  for 
taxes;  yet  neither  of  them  apprized,  either  directly  fol^r  fiSS-* 

per,  and  for 
,  ^  .  ,  the  restoration 

«i  Che  amie^  levied  nnder  it  by  d*sinngaa,  tnthoMi  having  terved  the  9r4er  win  on  the  pm-isk. 
the  Covt  discharpii^  anch  a  nde,  will  do  wo^  wUh  Cosi$, 

b3  or 
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1817.       or  indirectly,  any  of  the  tax  payers  of  Wclford  of 


In  Re 


their  having  been  served  with  the  said  order,  so  as 
Bromut.  to  ^ve  them  an  opportunity  of  shewing  cause; 
that  therefore  the  same  was  made  absolute. — ^That 
although  the  said  orders  were  made  in  November 
and  December  1814,  the  tax  payers  of  the  said 
parish  of  IVelford  had  no  information  thereof 
until  the  month  of  January ^  1817,  when  the  tax 
Commissioners  of  the  district  made  a  re-assess- 
ment on  the  parish  for  the  deficiency. — ^That  such 
re-assessment  was  opposed  by  the  said  tax  payers, 
at  a  public  meeting  of  the  Commissioners,  in 
February  1817,  but  that  after  a  hearing,  nothing 
was  definitively  concluded  upon  until  the  month 
of  June  following,  when  a  re-assessment  was  made 
'  accordingly,  under  which  the  arrears  had  been 
collected  and  paid  over  to  the  receiver-general 
for  the  county.— That  previously  to  and  from 
the  year  1804,  nnrXX  December  1808,  the  said 
John  Bromley  and  William  Baylies  were  acknow- 
ledged and  considered  by  the  inhabitants  pf  the 
said  parish  of  JVelford  as  joint  collectors  of  taxes 
for  the  said  parish,  and  that  the  notice  was  as 
usual  posted  of  the  door  of  the  church  of  the  said 
parish  in  each  year,  of  the  said  John  Bromley  and 
William  Baylies  being  so  appointed  collectors.— 
That  at  or  about  Michaelmas  1808,  when  the  taxes 
for  the  preceding  half  year  had  become  due,  the  said 
William  Baylies  deducted  what  was  calculated  to 
be  due  to  him  for  salary  or  poundage  as  such  col^ 
led  or  J  from  the  amount  of  his  own  taxes  then  due 
from  him  as  an  inhabitant  of  the  said  parish  of 
Welford.^^That  after  the  decease  of  the  said  John 

Bromley, 
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Bromley^  (which  happened  in  December  1808)»  1817. 
the  said  fVilliam  Baylies  observed  to  Joseph  Mar-  1^2^ 
shall^  an  inhabitant  of  the  said  parish,  that  as  he, 
tlic  said  William  Baylies^  was  a  collector  with 
Bromley  at  the  time  of  his  decease,  he  the  said 
William  Baylies j  would  collect  the  taxes  for  the 
then  current  half  year,  and  then  he  would  be 
sworn  in  as  collector  jointly  with  the  said  Joseph 
Marshall;  and  that  in  or  about  the  month  of 
June  1 809i  he  was  sworn  in  with  the  said  Joseph 
Marshall  a  joint  collector  of  taxes  for  the  said 
parish  of  Welford. — ^That  the  estate  and  effects  of 
the  said  John  Bromley  were,  some  time  after  his 
decease,  sold  to  satisfy  the  arrears  of  taxes  due 
from  the  said  collectors,  but  that  there  remained 
a  deficiency  after  such  sale,  and  that  a  writ  of 
distringas  was  issued  out  of  this  Court  against  the 
mA  William  Baylies  for  such  deficiency.— That 
Edward  Hodges,  another  inhabitant  of  the  said 
parish  of  Welfordj  in  the  beginning  of  the  year 
1808,  was  at  the  house  of  the  said  William  Bay- 
liesy  he  (Baylies)  made  certain  observations  to^ 
him  respecting  the  taxes  (the  amount  of  which  was 
in  effect  an  acknowledgment  of  his  being  a  joint 
collector  with  Bromley ,  of  whom  he  expressed 
disapprobation  as  a  coadjutor,  ybr  that  he  assumed 
too  much,  and  of  his  having  acted  and.  received  a 
share  of  the  salary) ;— and  that  the  said  order  of 
the  15  th  day  of  November  1814,  had  been  obtained 
upon  the  affidavit  of  William  Baylies,  stating, 
that  he  had  been  appointed  such  collector  as  afore- 
said for  the  year  ending  5th  April  1819*  wholly 
without  his  knowledge  or  consent,  and  had  always 

B  4  absolutely 
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i€ii.      absolutely  rtfusedj  and  wkolly  objected  to  colled 

^^C^     the  mid  taxes  along  or  in  conjunction  with  the 

BftiiiLBY.    said3o}m  &6mlcy,  and  that  ke  had  not  received 

Mjfpart  of  the  said  taxe^  (except  as  Mentioned 

kk' the  said  aifi(kvit): 

Tlieyefore,  and  m  asrmuch  as  n6  ojiportunity  had 
bbeu  ^ven  to  the  inhabitants  of  thie  said  parish  of 
fVelfdrd,^  to  she^  cause  againM  th^  said  ordersi  it 
was  prayed  that  tfaey  might  be  discharged,  and 
that  the  said  fFilliaiAJSay lies  might  pay  back  td 
tlie  present  sheriff  of  OhuceHershire  the  said  sum 
of  5/.  Ss.  Srf.  and  110?.  tls.  Id.  n^hich  were  re- 
fimded  to  him  m  obedietice  to  the  said  order,  and 
that  m  default  of  hid  to  domg  a  w'rit  of  distringas 
nikight  issue  against  hinli  for  lei^ing  the  same,  and 
that  he  xn^bt  pay  th«i  costir  of  the  application. 

The  Court  granted  the  rule  on  these  grounds, 
and  ordered  that  copies  of  this  order  should  be 
served  upon  the  solicitor b  for  tlfe  aflEairs  of  taxes^ 
die  derk  to  the  Commissfionert  of  taxes  fot  the 
district  m  Which  the  satd  parish  of  Welford  is 
situate^  and  upon  fFiliiam  Bajflies. 

Martin  movt  shewed  cause,  on  affidavits  of 
Wmiam  Baylies  and  oikies^  stating  that  Baylies 
hiad  bfeen  homiii&ted  tt  a  vestiy  in  1 807)  joint  col- 
lector of  tte  taxeb  with  BtonUey^  not  only  with- 
out his  consent,  but  that  he  had  hindself  on  that 
ocea^ion,^  after  exptessi&g  his  dissent  at  die  same 
titte,  made  aA  entry  in  the  parish  book  of  the 
namei  if  tttfO  other  persons^  as  j<>tnt  Asseteorsand 

collectors 
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e6llectors  of  the  taxes,  ikrbich  entry  still  rcmeibed  isi7^ 
tn  the  said  book;«-that  finding  by  the  infonna-  ^^^^ 
tkm  of  hi»  neighbours  that  Bromley  was  dan*  bb^kbw* 
gerdusly  illy  he  enquired  and  found  that  he  had 
collected  taxes  to  the  amount  of  300L  whicb  thea 
remained  in  his  hands,  when,  having  convened  a 
meeting  of  pafisbioneil3  by  publio  li6ti(i^  giVen 
IB  the  church  in  the  usual  manner,  proceedings 
^inst  BrMt/<ry  were  determined  on,  for  the  secu-^ 
rity  of  the  parish,  and  thereupon  he  procured  the 
crown  proee^f  to  be  mtietf  against  BromUy*h  estate 
and  eflfects,  which  were  sold  to  satisfy  the  arrears 
to  an  amount  which  still  left  a  defieienoy  due  from 
Bromley  in  respect  of  the  taxes,— The  affidavit 
Aen  (referring  to  the  levies  made  on  Baylies^  and 
tbe  ordeta  to  refund)  stated,  that  at  a  vestry  meiet- 
ifig  held  in  February  1817,  for  making  a  re-*8sses8« 
ment  oh  the  parish,  after  Baylies  and  other  |)6rsolis 
had  been  examined  on  both  sides,  dn  oath,  by  the 
Commissioners  theh  prestmt,  and  itt  tbe  presence 
of  the  inhabitants  and  tax  payers  who  attended 
did  meeting  for  the  purpose  of  appealing  against 
such  re-assessment,  and  the  business  had  beetl 
thdronghly  investigated  for  two  diiys,  the  Gom- 
missioiiers  being  perfectly  satisfied,  directed  a  re- 
slssessment^  Which  was  adbordingly  made  and 
si^ed^'Mind  that  the  arrears  had  been  since  col- 
lected itiider  tfaak  ro^assessmtot,  and  |iaid  over  to 
the  recenr^-'geiiera]. 

It  was  therefore  contended,  that  under  these 
circutfistaaices  Baylies  Was  not  liabte  to  make  good 
the  dcfficiency  o^casiolied  by  Bromley^s  de£iolt ; 

for 
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1817.      for  he  had  not  been  in  fact  appointed,  and  his 

^^^^     nomination  was  not  only  against  his  consent,  but 

Bkomlbt.    ^  subsequent  nomination  had  been  made.    This 

Court  has  held,  that  a  mere  nominee  who  does 

not  act  as  collector,  is  not  liable  for  deficiencies. 

What  had  been  ultimately  done  by  Baylies  was 
submitted  to  have  been  only  such  an  interference 
as  any  one  of  the  other  tax-payers  might  have 
taken  on  himself,  on  behalf  of  the  rest,  without 
becoming  subject  to  an  insuper.  And  the  fact  of 
a  re^assessment  having  been  made  on  due  investi- 
gation, was  much  pressed. 

JeroiSj  in  support  of  the  rule,  relied  on  the 
facts  stated  in  the  affidavits  filed  on  making  the 
motion,  which  he  submitted  shewed  such  a  recog- 
nition by  Baylies  of  his  appointment,  as  made 
him  liable,  and  that  he  was  not  discharged  by  any 
of  the  circumstances  relied  on  by  him. 

Richards,  Chief  Baron.  I  am  glad  that  this 
discussion  has  taken  place.  It  is  a  common  prac- 
tice for  one  collector  to  leave  the  business  to  be 
done  altogether  by  the  other.  But  here  it  appears 
that  they  both  acted  together,  and  for  several 
years.  No  objection  was  at  any  time  made  by 
Baylies  on  the  ground  of  the  insolvency  of  Brom- 
ley,  but  he  complains  only  of  his  assuming  too  much. 
There  is  no  doubt  that  Baylies  was  appointed 
collector  on  the  particular  occasion,  or  that  he 
knew  of  the  appointment,  for  he  proposes  to  an- 
other person  that  he  should  join  him  as  collector. 
It  is  true  that  Bromley  may  have  always  received 

the 
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the  taxes,  for  he  was  the  acting  collector.  On  W17- 
thc  death  of  Bromley ,  however,  Baylies  himself  j^  Re 
acts,  and  the  only  question  is,  whether  he  is,  under 
all  the  circumstances,  liable  for  any  deficiency  in 
the  collection  made  during  the  life  oi  Bromley. 
I  think  he  certainly  is,  unless  he  could  make  out 
a  much  more  satisfactory  case  than  he  has  done ; 
for,  generally  speaking,  all  persons  who  are  ap- 
pointed collectors,  are  responsible  for  the  others, 
whether  they  receive  the  taxes  or  not :  and  it  is 
any  thing  but  an  excuse  that  they  have  never 
themselves  actually  collected. 

I  think  this,  therefore,  a  clear  case,  and  the 
affidavit  of  £a^/ie^  is  nothing  like  an  answer  to 
the  application. 

As  to  the  fact  of  the  former  rule,  moved  for  by 
Baylies,  having  been  made  absolute,  I  can  only 
say,  that  I  am  sorry  for  it;  for  by  his  affidavit, 
although  it  did  not  state  the  facts  fully  and  fairly, 
there  appears  to  have  been  no  ground  for  the  ap- 
plication. Due  notice  of  that  rule  had  not  been 
given  to  all  the  parties  interested  in  it.  Then 
there  was  besides  great  delay  in  lying  by  after  the 
rule  was  obtmned.  The  parish,  on  the  contrary, 
have  used  all  due  diligence,  and  therefore  I  think 
the  rule  obtained  by  Baylies  should  be  discharged, 
with  Costs. 

Graham,  Baron. — ^We  have  often  discharged 
the  insuper  (where,  of  two  collectors  who  have 
been  appointed,    only  one  has  really  acted)  as 

against 
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iai7^      against  the  other;  but  h^re  BayUes  admits  tliat 
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he  has  acted  on  some  occasions  in  the  collection  of 
bromlst.  the  taxes.  Whether  he  was  sufficiently  fonnally 
appointed  or  not^  does  not  matter.  He  demanded 
his  share  of  the  salaiy»  and  actually  collected,  aa 
he  was  entitled  to  do,  on  the  death  oi  Bromley. 

On  the  last  application  made  by  Baylies  to  this 
Court,  although  it  is  true  that  the  solicitor  of 
taxes  had  notice,  yet  that  was  not  notice  to  thq 
persons  ultimately  chargeable,  and  who  were  en- 
titled to  be  afforded  an  opportunity  of  shewing 
cause.  But  the  tax-payers  were  long  kept  in  utter 
ignorance  of  all  the  proceedings,  and  as  soon  as 
Baylies  acts  upon  the  order,  they  come  to  us  to 
discharge  it. 

Wood,  Baron,  of  the  same  opinion.  There  have 
been  many  applications  granted  for  discharging 
insiipers  where  they  have  been  set  on  one,  who, 
though  appointed  with  others^  has  never  acted,  or 
in  any  way  recognized  his  appointment.  But  here 
Baylies,  whether  fonnally  appointed  or  not,  ac- 
cepted the  office,  and  he  actually  collected.  Then, 
can  any  thing  be  stronger  in  proof  of  his  acknow- 
ledging himself  collector,  thsLa  the  fact  of  demand* 
ing  half  the  poundage. 

Gabrow,  Baron,  expressed  himself  to  be  of  the 
same  opinion  for  the  reasons  given. 

Per  Curiam. 

Rule  absolute. 

With  Costs* 
White 
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1817. 


White  v.  Thohas.  Mmimg, 

iTihr 


Parke,  J.  moved  to  justify^  as  bail  in  this  Adctadut 

vswuly  mill* 

csHse,  iceitaiti  persons,  living  at  Plymmstk^  by  afii-  if  fa  the 

eoantiyy  ar- 
davit.  rMtedinLoM- 

d«%inatoim 

Wilde,  J.  opposed  the  justification,  on  the  iS^Sr^*^ 
ground,  that  the  defendant  had  been  arrested  in 
London^  in  a  town  cause,  and  therefore  he  sub- 
mitted that  the  practice  would  not  admit  of  a  jus- 
tification of  bail  (being  persons  living  id  the  coun- 
try) by  affidavit;  and,  were  it  allowable,  it  would 
afford  a  defendant  an  opportunity  of  delaying  the 
plaintiff  in  all  cases  by  so  doing,  which  would  be 
constantly  resorted  to. 

G  A  RRO  w,  Baron.  The  reason  is  certainly  with 
what  has  been  done.  (Referring  to  the  Master,  he 
certified,  that  it  had  been  done,  and  was  not  with- 
out precedent) 

The  Bail  were  therefore  admitted. 


IN 
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IfStfyi^^i^^t^Jl^l^  THE  EXCHEQUER  CHAMBER, 

3'H€r^i^a44Li//^J^  {IN  EQUITY.) 

^  Me^c  //6      Coram  richakbs^  i.ord  chief  baeon. 

1817.  • 


iifoiMfdsr,      The  MiN-QR  Canons  of  St.  Paul's  r.  Cbickett 


SL'i,^ed  The  plamtiffs  prayed  by  the  present  bill  an  ac- 
made  imdcr  ^'^^^*  ^^  tithes :  claiming  as  parson  of  the  parish 
H^vni.ri«  ^^^^^^  of  iS^.  Gregory^  a  right  to  demand  from 

retoting  to       the  defendants,  who  were  the  occupiers  of  a  d well- 
tithes  m  Idtmr     •        1  .  .  •  . 
dm,  means  the  mg-housc  in  the  parish  (as  the  executors  of  their 

BO  called,  ac-   testator  the  original  defendant),  a  sum  of  2^.  9 A 

tnally  and  6ond  .         -  °  ^  .  . 

jid«  reserved,  m  the  pound,  for  the  tithes,  according  to  what 

or  covin,  and  they  Submitted  was  the  true  construction  of  the 

vaine of*pre-  dccrcc  undcr  the  37  Hen.  VIII.  c.  12,  which,  they 

rack  reutT  ^  Contended,  had  rated  the  tithes  on  the  improved 

And  fines  ^Hnual  valuc  of  such  houses,  to  be  estimated  by 

amoratr^d  t^^  last  increase  of  the  usual  fine  on  renewal,  and 
ofi^Tof^  that  they  were  not  to  be  paid  merely  on  the  old, 

bonses^^are  ^^^  accustomcd  rcut,  or  the  rent  actually,  and  in 

Sdered'^^to"'  fact  reserved  independently  of  such  fine. 

crease  of  rent, 
or  to  be  taken 

into  caicnk.         The  facts  of  the  case  were  as  follows : — ^Thc 

tion,  in  esti- 
mating the       defendants*  testator,   Cricket t^  had  occupied  the 

amonnt  of  the  .  ,  .  ,  *• 

tithes  dne, pro-  premises,  for  which  the  increased  tithes  were  now 

vided  the  rent     '^         ,  ,  ,  ^  ,       -f^  *       .  ^» 

reserved  is  sought.  Under  a  Icasc  from  the  Dean  and  Chapter 

at  which  the  of  St.  PauFs,  granted  to  him  on  surrendering 

been  at  any  a  former  leasc,   whereby  there  was  reserved  a 

le"*  ^  ^^^  rent  of  a  yearly  capon,  in  consideration  of  such 

The  i$.  9d.  Surrender,  and  of  his  paying  them  a  yearly  rent 

in  the  ponnd 

therefore  is  to  be  paid  on  the  amount  of  inch  rent  only. 

of 
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of  ]/.  S^.  €d.f  and  afint  of  30/.  It  did  not  appear 
that  any  other  or  larger  rent  had  ever  been  paid 
for  the  house  in  question,  which^  it  was  admitted, 
was,  at  the  time  of  instituting  this  suit,  of  the 
annual  value  of  from  30/.  to  40/.,  to  be  let  by  the 
year;  and  it  was  also  admitted,  that  the  amount 
of  the  fines  which  had  been  paid  irom  time  to 
time,  in  consideration  of  the  former  renewals  of 
the  leases,  had  been  constantly  increased.  Crickett 
had  afterwards  purchased,  and  at.  die  time  of  filing 
the  bill  was  seized  of  the  freehold  of  the  dwelling- 
house  in  question. 

Wetherell  and  Hally  for  the  plaintiffs,  contend- 
ed, that,  under  the  fair  construction  of  the  statute 
and  decree,  they  were  entitled  to  take  the  tithes  at 
a  rate  of  2#.  9d.  in  the  pound  upon  ihefull  annual 
VAitUz:  that  the  fines  usually  paid  on  the  renewal 
of  leases,  although  not  paid  in  consideration  of  a 
diminution  of  the  previous  rent,  were  in  effect  what 
would  amount  to  nearly  the  same  thing  in  its  opera- 
tion to  injure  the  incumbent,  namely,  a  considera- 
tion for  not  increasing  the  future  rent;  and  were 
therefore  fraudulent  and  covinous  within  the  mean- 
ing and  intention  of  the  act  of  parliament;  which 
(they  observed),  it  should  be  borne  in  mind,  was 
passed  expressly  for  the  protection  and  benefit  of 
the  clergy  oi  London.  Such  fines  are,  as  it  were, 
a  payment  of  future  rent  by  present  anticipation, 
and  those  fines  are  increased  on  every  renewal,  in 
proportion  to  the  increase  of  the  annual  improved 
value  of  the  houses  let.  That  appears  from  the 
pleadings,  and  is  in  fact  admitted.  The  reading 
of  the  second  clause  of  the  decree  demonstrates, 

that 
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that  re«/  is  there  used  synonimeusly  with  itmnual 
vaiue;  and  suoh  construction  is  authorized  by 
«hc  decisicm  in  the  case  of  Antrobus  v.  The  East 
India  Company  («),  where  the  Master  of  the  Rolls 
«aid,  that,  in  the  case  of  Grant  r.  Cannon  {h)y  the 
Court  considered  the  word  rent  in  the  statute  as 
to  be  understood  in  the  double  sense  of  "  reserved" 
or <* estimated  rent;"  and  his  Honor  adopted  that 
construction  in  the  case  then  before  him.  The 
second  clause  distinguishes  expressly  the  rent  ac- 
tually reserved,  from  the  rent  which  the  tenant  had 
been  accustomed  to  pay,  and  points  out  how  the 
calculation  is  to  be  made,  with  ia  view  to  obviate 
the  consequences  of  such  an  arrangement  as  the 
present,  which  it  was  foreseen  might  be  resorted 
to,  to  diminish  the  revenues  of  the  church:  or 
otherwise  a  fine  equal  to  the  value  of  the  fee 
might  be  taken,  which  would  deprive  all  future 
incumbents  of  tithes  for  ever.  When  this  ques- 
tion came  before  Lord  Rosslyn,  in  the  case  of  the 
Canons  of  St.  PauVs  v.  Crickett  (c),  it  was  not 
maturely  considered ;  but  the  law  on  this  subject 
has  been  subsequently  better  understood,  and  the 
whole  doctrine  has  undergone  much  change  since 
the  case  of  Dunn  v,  Burrell  (rf),  and  particularly 
in  the  result  of  the  case  of  Antrobus  v.  The  East 
India  Company :  and,  were  it  otherwise,  they  sub- 
mitted that  it  would  tend  greatly  to  impoverish  the 
revenues  of  the  future  clergy  of  London;  that  it  was 
manifest  that  such  was  the  object  of  the  fines,  from 
the  circumstance,  admitted,  of  their  having  been 


(a)  13  Ves.  9. 
(fi)  2  Ves.  469. 


(c)lGw.2M. 
(<02Ow.541. 
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increased  on  the  various  occasions  of  renewing  the 
leases. 

Agar  and  Shadwelly  for  the  defendants,  con-" 
tended,  that  on  the  words  of  the  decree,  and  the 
authority  of  the  cases  of  Skidmore  v.  Bell(e)^ 
Dunn  V.  Burr  ell,  and  The  Canons  of  St.  Paul's  v. 
Crickett,  the  decision  of  the  Court  must  be  in 
&vor  of  these  defendants,  who  could  not  be  called 
on  to  pay  more  than  after  the  rate  of  2^.  9^-  in  the 
pound  on  the  rent,  qud  rent,  actually  reserved  an- 
nually, without  fraud  or  covin.  The  statute  has 
not,  as  has  been  urged,  distinguished  between  the 
rent  reserved,  and  the  rent  fairly  due  generally; 
for  the  only  distinction  there  made  is  expressly 
confined  to  two  cases^  and  those  are^  where  a 
less  than  the  accustomed  rent  has  been  reserved, 
and  where  no  apparent  rent  is  reserved,  for  pur- 
poses of  fraud  or  covin^  The  attention  of  the 
persons  appointed  by  the  legislature  having  been 
drawn  to  such  cases,  there  is  therefore  no  ground 
for  surmising  that  the  decree  intended  any  thing 
which  it  has  not  expressed.  It  has  provided, 
that  if  less  rent  shall  be  taken  than  has  been  ac- 
customed to  be  reserved,  the  payment  of  the  tithe? 
shall  not  be  thus  eluded^  It  is  therefore  attempted 
to  be  contended,  that  it  must  be  construed  as 
enacting,  that  if  more  be  not  resehred,  the  tithes 
shall  still  be  increased.  That  is,  however,  clearly 
not  so.  The  statute  intended,  that  the  tithes  should 
not  be  diminished,  not  that  they  should  be  posi-' 
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18^7.  tively  |i>cre9$ed^  A  strong  fact  in  favor  of  the 
"1J^^  defendants  is,  that  it  is  well  known  to  have  been 
Minor       ancicntlv  the  custom,  for  ecclesiastical  corpora- 

(  ANONS  of  •^  '  ^ 

T.  Pauls  tioq§,  Ipng  bpforc  thp  pasi^ing  of  the  act,  which . 
CRickfvTT  authqrized  thi^  decrep,  to  make  leases  reserving 
'*  '  rents  cprtaiq,  in  consideration  of  fines,  which  might 
at  that  time  have  bei^n  augmented  to  an  amount 
corresponding  with  the  duration  of  the  term;  and 
tferms  might  bf^fprc  the  IStii  of  £/f;2r.  have  been 
creatpd  for  any  number  of  years.  It  was  prpbably 
tha(  custom  ^irhich  the  decree  had  in  view,  wheii 
if;  r^sQ^ted  to  the  criterion  o£  rent  as  a  me^sur^ 
fyl  rating  the  tithes,  lest  it  sliould  be  carried  so 
far  ^§  tp.  Ies3^n  even  the  rent  which  had  been  pre- 
viously reserved.  That  custom  it  was,  which  pro- 
diic^4  the  restraining  statute  (13  Eliz.),  whereby, 
for  tli$[  $4ke  of  the  church  revenues,  spiritual  cor- 
ppra,tipi)s  were  restricted  from  letting  for  more 
thaji  twenty-one  years,  and  were  compelled  to 
re§§rve  ^  rent  equal  to  that  at  which  tHe  premised 
veve  before  let. 

Tli|€;y  contendedf  that  the  decisions  were  also  in 
favor  of  the  dfsfendants  ;  and  submitted  therefore 
th»t  there  w^ls  no  foundation  for  tlie  present  suit 
either  on  principle  or  authority. 

Wpther^Hi  in  reply,  insisted  that  the  increasing 
thp  fine,  rather  than  the  rent,  was  precisely  the 
l?ttii)g  l^y  frau4  find  ?oyin  intended  by  the  decree 
to  be  mpt;  and  defeated,  and  therefore  the  fine 
ought  to  be  considered  as  quasi  rent,  and  should 
be  taken  into  the  e^tioiation  of  the  annual  rent, 

because 
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because  but  for  that,  die  rent  would  have  been  pro- 
portionally increased ;  for  had  not  such  fines  been 
paid,  there  is  no  doubt  but  the  rent  would  have 
been  in  the  same  degree  raised  in  point  of  fact. 

RiCHABDs,  Chief  Baron.  Having  stated  the 
pleadings  and  the  facts, 

This  claim  of  The  Canons  of  St.  PauVs  is  made 
under  a  decree  founded  on  an  act  of  parliament  of 
the  3:7  H.  VIII.  c.  12^,  upon  the  construction  of 
which  very  many  questions  have  of  late  years 
been  raised  that  have  given  rise  to  several  de- 
cisions, of  which  there  are  none  precisely  appli- 
cable to  the  present  case,  except  that  of  the 
same  name  in  Vesey. 
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The  defence  is,  that  Cricket t  held  this  house 
on  a  lease,  under  The  Dean  and  Chapter  of  St. 
PauPSf  at  a  rent  thereby  reserved  of  1/.  Qs.  6d. 
per  annum,  and  that  he  is  not  liable  to  any  thing 
more  than  9s.  9d.  in  the  pound  on  that  rent. 
There  were  also  fines  paid  from  time  to  time  on 
renewal ;  but  there  has  been  no  attempt  made  to 
prove  that  a  larger  sum  has  ever  been  paid  for  the 
house  in  the  way  of  rent  than  this  sum  of  1/.  2^.  6d. 

Now  the  whole  question  turns  on  this  single 
point,  whether  the  word  "  rent*'  in  this  decree,  is 
to  be  construed,  as  including  the  fines  customarily 
payable  on  the  renewal  of  these  leases,  and  whe- 

*Th^  decree  i/i  to  be  founds  at  length  in  Bum's  EecL 
Iaw,  Tol.  iii.  p.  555. 

c  9  ther 


so 
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thcr  The  Canons  of  St.  PauVs  are  entitled  to  be 
paid  the  sum  of  S^.  9d.  in  the  pound  upon  the  im- 
proved annual  value,  as  measured  by  the  amount 
of  such  fines. 

There  have  been  many  cases  wherein  it  has  been 
properly  decided,  that  the  term  "  rent"  is  used  with 
a  distinction  from  the  general  acceptation  of  it,  and 
on  some  occasions  the  word  "  rent,"  as  employed  in 
some  parts  of  the  decree,  has  been  considered  as 
synonimous  with  the  words  "  annual  value."  In 
this  case,  however,  I  have  no  doubt  that  the  word 
"  rent"  cannot  be  construed  to  mean  *'  annual  va- 
lue;" for  the  words  of  the  decree  are  "  where  any 
lease  is  or  shall  be  made  of  any  dwelli«g-house,  &g. 
by  fraud  or  covin,  reserving  less  rent  than  hath  been 
accustomed  or  is:  or  where  any  such  lease  shall  be 
n)ade  without  any  rent  reserved  upon  the  same  by 
reason  of  any  fine  or  income  paid  before  hand :  or 
by  any  other  fraud  or  covin,  in  every  such  case 
the  tenant  or  farmer  shall  pay  for  his  tithes  of  the 
same  after  the  rate  aforesaid,  according  to  the 
quality  of  such  rents  as  the  same  were  last  letten 
for,  without  fraud  or  covin,  before  the  making  of 
such  lease."  In  that  view  therefore  it  can  only  be 
taken  to  mean  simply  the  rent  actually  reserved, 
and  not  the  possible,  annual  value. 

The  argument  used  for  the  plaintiffs  however 
is,  that  "  rent"  here,  where  a  large  fine  is  part  of 
the  consideration,  must  be  construed  as  tanta- 
mount to  the  annual  value>  and  that  it  must  be 
estimated  by  the  measure  of  the  increased  fine ; 

for, 
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Ibr^  it  is  said,  if  a  tenaat  should  pay  a  large  fine 
OQ  entering  under  a  lease,  it  may  be  considered  by 
way  of  metaphor  as  an  anticipation  of  rent.  But  Mivor 
t&at  argument  is  overthrown  by  the  authority  of  sr.  paul% 
Bunn  V.  Burrell  {f)^  which  was  a  case  much  crickbtt 
considered,  after  having  been  argued  by  Serj.  More  ■"*  ****^ 
and  Sir  H.  Finckj  who  were  very  considerable  men 
at  that  time.  After  the  first  argument  the  Lord 
Keeper  doubted  whether  that  "  imitative**  rent,  as 
it  was  very  properly  called,  was  within  the  evil  of 
the  act.  In  that  case  the  old  rent  reserved  was 
made  payable  by  the  lease,  and  also  a  further  sum 
expressly  by  way  of  fine  and  income.  It  was  a 
lease  for  five  years,  at  51.  per  annum ;  and  it  was 
also  covenanted  that  the  lessee  should  pay  150/. 
in  tkefmme  ofajineand  income  by  several  future 
payment  qf  SOL  each,  to  be  paid  at  the  same 
feasts  at  which  the  rent  was  reserved  to  be  paid. 
On  the  first  argument  the  Lord  Keeper  said, 
that  there  was  no  colour  to  bring  the  reservation 
Within  the  clause  which  speaks  of  the  reservation 
of  no  rent,  or  of  a  less  rent ;  but  the  only  question 
is,  whether  this  "  imitative  rent'*  be  a  rent  within 
the  body  of  the  act?  Now,  certainly,  that  was  a 
case  of  a  fine  or  income  reserved,  and  so  reserved 
as  that  it  was  much  more  like  rent  than  the  pre- 
sent fines,  yet  we  have  Lord  King's  authority,  that 
even  that  "  imitative  rent''  was  not  within  the 
clause.  Then,  after  the  second  argument,  it  was 
agreed  by  the  Lord  Chancellor  and  the  other  assists- 
aats«that25/.  per  ann.  reserved  by  way  ofjineand 
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income,  was  not  rent.  I  hold  myself  therefore  a 
fortUrij  bouiul  to  consider  that  these  fines  are  not> 
properly  speaking,  rent.  They  arc  not  recover- 
able by  the  summary  mode  of  distress,  and  want 
other  incidents  which  belong  to  the  nature  of  rent. 
Now  Crickett  has  clearly  paid  a  tept  of  only 
1/.  is.  6d4  Then  the  decree  says,  that  where  a  • 
lease  is  made  by  fraud  or  covin,  reserving  less 
rent  than  hath  been  accustomed  or  is,  the  tenant 
^hall  (in  that  case)  pay  for  his  tithes  according 
to  the  quality  of  au6h  rents  as  the  same  were  last 
letten  for,  without  fraud  or  covin.  Now  is  this 
a  less  rent  than  had  been  accustomed  or  was  i  or 
is  thcrd  any  fraud  or  covin  shewn?  Fraud  and 
covin  is  not  charged;  and  if  it  were,  without 
proof,  I  could  not  infer  it.  In  point  of  fact 
there  might  even  have  been  under  many  circum- 
stances d  les^  rent  reserved  than  had  been  accus- 
tomed, without  fraud  or  covin.  It  is  stated  in  th6 
answer  to  have  been  always  of  the  same  amount, 
and  there  is  very  great  weight  in  the  argument 
used  by  Mn  Shadwell^  that,  before  the  time  of 
Queen  Elizabeth,  probably  as  far  back  as  Henry 
the  Eighth,  ecclesiastical  leases  were  frequently 
ndade  in  consideration  of  fines ;  and  the  rent  of 
this  house  may  have  continued  the  same  from  that 
thne  to  the  present  on  that  very  account.  The 
fines,  in  those  cases,  were  so  much  money  in  the 
pocket  of  the  parson ;  and  if  so,  there  could  be 
no  fraud  or  covin  on  the  part  of  the  lessee ;  and 
as  between  the  lessor  and  the  lessee  that  ought' to 
be  fully  proved,  before  it  should  be  allowed  to 
Jiave  any  weight  in  argument. 

It 
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It  is  however  quite  clear  front  the  ci»e  ofDUHH       leir 
V.  Burreli,  that  such  leases  are  firet  floili  fraud      .  ^^|,^ 
and  covin,  within  the  meaning  of  this  decrfee.    fe^,'o«s^or 
Here  undoubtedly  the  rent  rek^rved  is  ootisideN    ^^^^^"^'^ 
ably  less  than  the  annual  vahic;  but  it  is  as  clearly    2w  oSi^tl. 
not  less  than  the  rent  adcustomed  to  be  paid.    Oh 
tbe  ground  df  fraud  and  covin  therefore  the  plalti- 
ti&  cannot  succeed. 

It  would  have  been  more  correct  if  CHckeU 
had  given  evidence  as  far  as  he  could  of  the  alle- 
gation in  his  answer,  that  the  rent  alleged  by  him 
to  haVe  been  paid,  amounted  to  ds  mudi  as  had 
been  paid  before,  bediUse,  as  the  MiH&r  Canoni  vf^ 
St.  PauCs  stand  in  loco  rectoris^  they  will  be 
entitled  to  demand  an  issue  on  that  fact ;  and  this 
GMut  cannot  n6w  divide  dti  that,  bedati^e  he  lias 
^en  no  evidence. 

If  this  case  had  utood  on  the  autftfarity  of  thitt 
of  2>tt*n  *.  Burrttlf  ahd  the  cbnsrtructfon  which 
I  put  on  this  decree  alon^,  I  Aould  have  cohsf- 
dered  myself  boutid  to  decide  fat  the  defendant  t 
but  when  I  find  this  case  in  Vesey^  between  the 
same  parties,  conniflg  befofC  Lord  Rosslyuy  under 
circumstaticM  very  similar,  I  can  have  no  doubt 
In  that  case,  as  here,  the  defendant  Crickett  al- 
leged, in  his  answer,  that  he  had  never  heard  of 
a  greater  rent  being  paid  than  that  which  was  paid 
by  him,  and  on  that,  the  decree  in  his  favor  pro- 
ceeded ;  and  what  makes  that  case  still  stronger, 
is  the  circumstance  of  the  other  defendant  failing, 
because  he  had  not  made  the  same  defence.    That 
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case  was  argued  by  the  Attorney  and  Solicitor- 
General  of  that  day,  on  the  part  of  the  plaintiffj^ 
and  they  were  not  persons  likely  to  give  up  any 
point  which  could  be  urged  in  his  favor;  yet  they 
felt|  that,  if  the  defence  were  proved  by  evidence, 
it  must  succeed,  except  that  the  plaintiff  might 
still  require  an  issue  to  ascertain  at  what  rent  the 
premises  were  last  let  for,  before  the  date  of  the 
defendants'  lease,  which  was  in  effect  admitting 
the  defendants'  answer,  and  therefore  abandoning 
the  point. 


[His  Lordship  then  went  more  particularly  into 
the  case  cited,  and  stated  that  he  considered  it 
precisely  ip  poii^t] 


\^ 


I  am  of  opinion,  therefore,  that  the  defendants' 
construction  of  the  decree  is  correct  as  applicable 
to  this  case;  and  I  cannot  but  consider  myself 
bound  by  the  authority  of  the  old  decision  in  the 
same  cause.  The  bill  therefore  must  be  dismiss- 
ed; and,  as  in  the  case  before  Lord  Rosslyn^  and 
PA  the  same  grounds,  with  costs. 


Bill  dismissed, 


With  Costs. 


IN 
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IN  THE  EXCHEQUER  CHAMBER, 
Coram  Richards^  i^ord  chief  baron.  ^^^^ 


Mmiday, 

WiLiiAMsoN,  Clerk,  v.  Lord  Lonspalj;  and     i^«*  ^•'«"*«^- 


others. 
The  plaintiff  filed  this  bill  iu  his  character  of  a  modw  of 

.  ^  006  peony  poT» 

vicar  of  Kirkby  Stephen  {Westmor eland )y  for  an  abieat  jrat^M- 
account  of  the  tithes  of  turnips  and  potatoes,  and  owoerof  a 
agistment,  from  the  deffsndauts,  occupiers  of  lands  p^tC  withio 

.  t  •  •■  the  parUb. 

IVL  Uie  pansb^  caUed  a  garth- 

poooy,  io  lieo 
of  tithes  of  ar- 

Their  defence  was  founded  on  the  following  tideiprodiiced 

*^  in  sach  gardeo, 
inoduseS  :  «»  covering  po- 

tatoes and  tor- 
nipsy  grown  in 

One  penny  payable  at  Martinmas  by  every  ^^^iiS,* 
owner  of  a  garden,  or  garth,  within  the  parish,     a  modus  of 
called  a  garth-penny,  in  lieu  of  tithes  of  articles  ^"«  v^^y* 

^  A  v '  ^       commonly 

produced  in  such  garden,  as  covering  potatoes  and  •^*®*\^, 


turnips,  grown  m  gardens.  gaj^^  ^^^^ 

occnpiers  of 

A  modus  or  yearly  sum  of  one  penny,  com-  JJT^theSi 
monly  called  a  plough-penny,  payable,  &c.  by  the  gTiteu/Sid"** 
several  occupiers  of  lands  in  tillage,  within  the  J^uiSSSf^-^' 

dial  tithes  aris* 
ng,  &c«  upon  lands  so  hi  tilbige,  as  covering  field  tnmips  «n<)  potatoes,  is  bad. 

A  modna  of  15s.,  payable  on  Easter  Mondav^  by  all  the  occnpiers  of  land  in  the  town* 
lUp,  ftc  or  some  or  one  on  behalf  of  all,  in  lien  of  the  tithe  of  grass  growing 
witMn  die  same  township,  whether  the  same  be  mown  or  made  into  bay,  or  eaten  by  bar- 
no  and  nnprafitable  cattle,  covering  the  tithe  of  agistment,—!/  there  he  evidence  gken 
of  iti  having  been  paid,  and  fer  the  tithe  ef  a^tstmeni,— *will  be  sent  to  an  issue ;  for  notwith- 
sUodlng  ilmt  species  of  tithe  has  been  not  demanded,  or  recognised  till  of  very  late 
years,  yet  as  it  is  in  fact  as  old  as  that  of  hay  \  won  consttitf  bnt  tliat  it  may  have  been  not 
M  neglected  before  time  of  memory,  and  there  is  therefore  no  ground  for  saying  that  it 
nay  not  so  long  ago  have  been  compounded  for ;  for  which  reason  the  Court  will  not  de- 
cree an  account  of  such  tithe  on  the  ground  of  the  anachronism^  where  there  is  strong  m- 
icace  of  the  payment,  without  further  inquiry. 

Consumption  of  tttheable  articles  in  the  family  of  the  land  occupier,  is  not  a  ground  of 
oemptum^— Qatf  re  as  to  green  peas. 

said 
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1817.       said  parish,  for.  and  in  lieu,  and  satisfaction  of,  all 
small  pnedial  tithes  arising,  &c.  upon  lands  so  in 


Williamson 


V-         tillage,  as  corering  field  turnips  and  potatoes. 


liOMSDAZJI 

andotben* 


A  modus  of  15^.,  payable  on  Easier  Monday^ 
by  all  the  occupiers  of  land  in  the  township  of 
Winton^  or  some  or  one  on  behalf  of  all,  in  lieu 
of  the  tithe  of  grass,  growing  within  the  same 
township,  whether  the  same  be  tnown  of  ifiade 
into  hay,  or  eaten  by  barren  and  unprofitable  cat- 
tle, covering  the  tithe  of  agistment,  and 

The  same  for  two  other  townships. 

In  pleading  the  moduses,  the  answer  stated,  that 
the  defendants  ^^  insist  and  hope  to  be  able  to 
prove  that,"  &c. 

Some  of  the  defendants  also  set  up  a  defence,  on 
the  ground  of  the  turnips  and  potatoes,  of  field 
produce,  being  consumed  entirely  in  their  families. 

In  support  of  the  several  moduses  the  defend- 
ants proved  the  money  paym^its,  and  the  non- 
perception  of  the  tithes  sought  either  in  kind,  or 
by  temporary  composition,  as  far  back  as  living 
memory  and  reputation  could  carry  them :  and  the 
plough-penny  they  proved  to  have  been  uniformly 
paid  by  all  the  occupiers  of  lands  within  the  parish. 

It  was  in  evidence  that  the  plaintifi*  and  his  pre- 
decessors had  constantly  received  the  bulk  of  the 
small  tithes  in  money  payments;  and,  on  the  part 

of 
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of  the  defendants,  it  was  proved,  by  the  deposi-  1817. 
tions  of  many  witnesses,  that  there  were  certain 
moduses  and  customary  payments,  called  the  garth- 
penny  and  plough-penny^  due  and  payable  by  all  Lo»>ftAt» 
and  every  the  tenants  and  occupiers  of  dwelling- 
hodses  and  lands  in  the  parish ;  the  garth-penny 
in  lieu  of  the  tithes  of  herbs  and  fruit  growing 
in  their  respective  gardens  and  orchards,  whether 
or  not  the  same  were  Connected  with  other  lands ; 
and  the  plough-penny  by  the  occupiers  of  lands, 
for  and  in  lieu  of  the  tithes  of  every  thing  pro- 
duced by  the  plough  upon  the  said  lands,  except 
com  and  grain,  and  whether  such  lands  shall 
or  shall  not  then  be  ploughed  or  in  cultivation, 
Customafy  payments  were  also  proved  to  have  been 
made  during  memory  for  the  tithe  of  grass  whe- 
ther mown,  made  into  hiy,  or  eaten  by  barren 
cattle ;  and  that  the  payments  of  the  moduses  for 
Aat  tithe  wef e  contributory  among  the  owners  of 
caftle-gates  and  other  lands  within  the  township, 
and  that  nothing  had  ever  been  paid  for  agistment, 
or  for  turnips  and  potatoes. 

Bauncey  and  Hally  for  the  plaintiff,  submitted, 
that  as  the  vicar  had  established  his  primA  facte 
title  to  all  tlie  tithes,  except  corn  and  gmn,  the 
question  would  be,  whether  the  defences  were 
made  out  ?  The  garth-penny  they  did  not  dispute.* 
The  ploUgh-penny  they  objected  to,  as  being  uncer- 
tain ^  to  what  tithe  it  was  payable  in  lieu  oi\  and 
by  whom  it  was  payable,  or  what  quantity  of  lands 
it  covered  with  respect  to  each,  and  in  the  amount 

*  Vide  Ijayng  v.  Yarborovtrfk,  ante,  vol.  iv.  p.  383, 

of 
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1817,       of  the  payment.    This  kind  of  modus  (they  con- 


viLUAMflON  **^^^^^)  was  one  which  was  called  in  the  books  a 
^-         leaping  modus,  as  it  must  ever  be  varying,  and 

LoMSDALB  never  could  be  fixed  or  certain;  and  therefore  such 
a  modus  has  always  been  held  to  be  bad.  It  might 
be  in  one  year  one  penny  for  all  the  lands  in  til* 
lage,  and  in  the  next  1000  pennies.  And  they 
cited  Turton  v.  Clayton  (a) f  where  the  payment 
of  a  penny  for  tithe  of  hay  was  held  to  be  bad  for 
that  reason.  A  vicarage  would  be  incapable  of 
being  valued  where  such  moduses  prevailed ;  and 
so  unreasonable  and  uncertain  a  commutation 
never  could  have  been  acceded  to.  They  also 
cited  Blackburn  v.  Jepson  (i),  in  support  of  the 
objections,  and  particularly  as  establishing  that  4d. 
payable  by  each  occupier,  having  lands  cultivated 
by  the  plough,  &c.  was  bad  for  uncertainty. 

They  objected  further,  that  the  moduses  were  ill 
pleaded ;  for  it  was  not  alleged  in  the  answers,  that 
there  had  been  in  point  of  fact  a  customary  pay- 
ment made  in  lieu  of  the  tithes  in  dispute;  but  the 
defendants  had  merely  said,  **  they  insist  and  hope 
to  be  able  to  prove"  that  there  hath  been  and  pay- 
able, and  that  they  submitted  was  not  such  a  po- 
sitive allegation  of  the  matter  of  the  defence  as 
was  necessary  in  pleading. 

They  next  submitted,  with  respect  to  the  laying 
of  the  plough-penny,  that  there  was  a  variance 
between  the  modus  as  laid  in  the  answer,  and  the 
payment  as  proved  by  the  depositions,  so  that  the 

(a)  BuAb.  80,  and  2  Gw.  628.  (6)  17  Ves.  473. 

defence 
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defence  was  not  supported  by  the  evidence :  the      I817. 
aJiegation  beings  that  the  modus  is  payable  by  the 
several  and  respective'  occupiers  of  the  lands  in 
tillage,  arising,  &g.  "  on  lands  so   in  tillage;"    |^*S^J^ 
whereas  the  proof  is,  that  it  has  been  paid  by  the 
occupiers  of  lands  (generally),  whether  in  tillage 
or  not,  for  and  in  lieu  of  the  tithe  of  every  thing 
produced  by  the  plough,  making  it  in  effect  a 
personal  payment*    In  support  of  that  objection 
they  cited  Scott  v.Fenwick(c)y  Bishop  v.  CAi- 
chester  (J),  The  Warden  and  Minor  Canons  of  St. 
Pauts  V. Morris (e\BXid Blackburn  \.Jepson{f). 
And  they  suggested  that  it  might  be  a  mere  elee- 
mosynary payment  to  the  church,  without  having 
reference  to  any  particular  article,  although  the 
defendants,  taking  advantage  of  the  name,  had 
chosen  to  call  it  a  modus  covering  the  productions 
of  plough  lands.     CoweU  in  his  Interpreter  (g^), 
describes  plough-penny  as  being  an  eleemosynary 
payment,    and  that  such  payments  are  personal, 
and  are  payable  de  qualibet  caruca  juncta  inter 
pascham    et  pentecosten.       And   they  cited    a 
dictum  of  Mr.  J.  ChambrCy  who  held,  on   the 
trial  of  an  action  in  Westmoreland,  in  1811  (A), 
where  a  plough-penny  was  set  up  as  a  defence, 
and  was  stated  to  be  in    lieu  of   turnips    and 
potatoes,  that  such  particular  prescriptions  should 
be  proved  to  be  applicable  to  the  tithe  sought 
to  be  covered  by  them.     Lastly,   they  contend- 
ed, that  the  modus  pleaded  for  grass  in  the  town- 
ship, was,  if  it  could  be  proved,  a  mere  hay  mo- 

(c)  3  Gw.  1262.  (/)  17  Ves.  477, 8. 

(lO  4  Gw.  1316.  {g)  Tide  Plow-alms. 

(e)  0  Ves.  164.  (A)  PAifltpt  ▼• . 
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iBVt.      ^"s,  and  could  iK)t  be  held  to  cover  agistment  j 

V^'*^''^     a  tithe  never  demanded  till  modem  days,  to  which 

r.         the  payment  could  never  at  any  time  have  been 

tmwpALK    applied,  and  of  which  for  the  same  reason  percep* 

tion  could  not  have  been  enjoyed,  or  be  proved  on 

the  part  of  the  vicar. 

With  respect  to  thfi  defence  set  up,  of  the  tur- 
nips aad  potatoes,  gro^vn  in  fields,  beii^g  consumed 
in  the  families  of  the  oecupiers,  they  contended, 
that  it  was  not  founded  on  law;  for  that  there  did 
not  exist  any  such  ground  of  exeraption  from 
tithes,  or  if  there  were  any  such,  it  would  hardly 
apply  to  such  quantities  as  were  produced  in  fields, 
and  as  a  fallow  crop  for  \vheat,  -a^  in  this  case. 

^onblanqucy  Martin,  and  Slpranger^  for  the  de- 
fendant^, in  answer  to  the  objections  taken  to  the 
laying  of  thp  modus  of  the  plough-penpy,  submit- 
ted, th2^  that  \vhich  ha4  been  directed  fo  the  terms 
of  the  ai^swer  in  allegii^g  the  mod^s,  was  rather 
matter  of  exception  to  the  sufiic?iencyof  the  an- 
swer, than  applicable  to  the  questions  in  th^e  ca^s^ 
at  the  hearing. 

As  to  the  point  ma,de  of  its  being  a  fluctuating 
njodus,  and  liable  to  diminution  in  amount,  they 
insisted  (on  the  authority  of  Bennett  v.  Read{t)) 
tliat  the  objection  did  not  apply;  for  there  the 
same  objection  was  taken  to  the  tithe  being  pay- 
able by  each  householder,  that  the  number  of 
householders  might  be  reduced  to  one,  yet  in 
that  case  the  Court  (adverting  to  Lord  Har4mcke\ 

(t)  4  Gw.  1290. 

words 
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woids  in  Hardcsstk  v.  Smithson  (*),)  said,  on  the       iwt. 
point  of  the  uncertainty  of  th^  recompence,  and  ^^gj^j^^^o^ 
Its  possible  reduction  in  value,— that  the  answer        ^^^ 
given  to  it  at  the  bar  was  thp  true  one.    The  re-   J;5"*5^ 
oompence  is  certain  to  a  common  reasonable  in- 
t^t,  and  more  is  not  r^uired*    The  possible  re- 
daction of  the  number  of  inhabitant  householders 
is  too  remote  a  consideration.    And  the  fluctuation 
(as  was  said  by  the  Court  in  Bennett  v.  Read) 
may  operate  in  favor,  as  well  as  to  the  disadvan- 
tage of  the  vicar.  Thus  both  the  objections  are  an- 
swered, in  that  case,  by  the  Court.  Here  the  recom- 
pence  is  certain,  though  not  in  amount ;  and  in  fac^ 
the  argument  of  possible  diminution  of  the  amount 
would  apply  to  all  sorts  of  titheable  matters ;  for 
there  is  no  vicarial  tithe  which  may  not  be  dimi- 
nished by  some  means  or  other,  as  by  converting 
the  soil  to  other  purposes. 

As  to  the  commutation  being  unreasonable,  that 
is  also  answered  by  the  Court  in  the  same  case ; 
for  j^re.  Baron,  there  says,  "  it  is  no  part  of  our 
consideration  whether  it  be  sufficient  in  value. 
That  was  the  concern  of  the  original  contractors : 
we  have  only  to  see  that  the  contract  is  suffici- 
ently precise  and  certain.'' 

With  respect  to  the  alleged  variance  between 
the  answer  and  the  evidence,  if  there  be  any, 
the  proof  has  enlarged  the  vicar's  right,  and  shews 
the  modus  tp  be  more?  advantageaus  to  him,  though 
it  is  substantially  the  same. 

(A)3Atk.246. 
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The  caae  of, Blackburn  v.  Jepson  they  distin^ 
guished  frcm  the  present,  as  not  in  point  on  the 
question  of  the  plough-penny,  as  objected  to  by 
the  counsel  for  the  plaintiff;  because  that  modus 
was  held  to  be  bad,  solely  because  there  was  no 
averment  of  what  quantity  of  land  a  plough  con- 
sisted, and  for  no  other  reason,  whereas  that  ob-' 
jection  does  not  arise  here« 

iThe  point  raised  by  the  defence,  whether  pota- 
toes and  turnips  consumed  in  the  family  were 
exempt,  they  submitted  had  been  too  lightly 
passed  over  by  the  counsel  for  the  plaintiff;  for 
the  authorities  on  that  subject  are  strongly  in  favor 
of  the  defendants.  Dr.  Burn  notices  the  exemp- 
tion in  the  case  of  peas  (/),  and  in  Ro.  Abr-  647^ 
(A.)  pi.  1 1,  the  same  doctrine  is  to  be  found;  and  if 
jpeas  are  exempt  as  garden  stuff,  why  not  every 
thing  ejusdem  generis \*^?ox  that  is  the  ground  on 
which  vicars  themselves  claim  tithes  of  articles  of 
modern  introduction — ^on  the  principle  of  their  be-* 
mg  consumed  at  home.  There  is  also  another  dic- 
tum to  be  found  in  the  same  book  (m) ;  where  it 
IS  said,  that  for  sheep  fed  on  a  man's  own  land^ 
and  afterwards  eaten  in  his  own  house  within  the 
parish,  he  shall  pay  no  tithe. 

[Richards,  Chief  Baron.  I  cannot  consider 
that  to  be  law.  I  do  not  see  the  distinction;  for 
if.  peas  are  exempt  when  consumed  at  home,  why 
should  not  the  same  exemption  extend  to  com; 
and  if  to  sheep,  on  the  same  principle,  why  not 


(0  Eccles.  Law,  toI.  iii.  p. 
436. 
(m)  Ro.  Abr.  p,  647.  pi.  10. 


and  lb.  p.  642,  (S.)  pi.  6  &  6. 
**  Nota  per  cuitomeJ* 

to 
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to  oxen  and  other  animals.     If  it  be  confined  to  1817- 

any  specific  matters,  I  shall  certainly  not  be  dis-  williamioji 

posed  to  carry  it  further.]  j^^ 


To  obviate  the  objections  raised  in  argument  to 
the  modus  for  agistment,  the  defendant's  counsel 
suggested,  that  the  modus  was  not  set  up  as  cover- 
ing the  specific  thing  eo  nomine^  but  as  being  in^ 
eluded  in  the  term  "grass,"  which  (they  submit- 
ted) was  equally  protected  by  it,  whether  mown 
and  made  into  hay,  or  eaten:  and  they  urged  that 
as  snch  a  modus  was  neither  illegal  nor  uncertain, 
and  as  the  payment  had  been  proved,  and  to  have 
been  made  by  occupiers  who  had  no  hay,  but 
merely  pasture,  and  as  no  perception  had  been 
shewn,  the  Court  should  give  the  defendants  an 
opportunity  of  inquiring  further  into  the  nature 
and  object  of  a  payment  made  for  so  long  a  pe- 
riod. 

Dauncej/y  in  reply,  repeated  his  former  objec-* 
tion  to  the  manner  of  introducing  the  modus  in 
the  answer  by  the  defendant,  without  stating 
whether  they  believed  in  the  existence  of  the 
modus  pleaded :  but 

The  Lord  Chief  Baron  over-ruled  it;  holding 
it  to  be  sufficient  to  let  in  the  evidence  on — that 
if  it  were  not,  it  was  now  too  late  (at  the  hearing) 
to  make  any  such  formal  defect  matter  of  objec- 
tion— and  that  exceptions  should  have  been  taken 
to  the  answer  when  it  was  filed,  if  it  had  been 
thought  insufllicient  in  that  respect 

vox.  V,  p  He 
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iai7.  ^         He  then  contended^  that  the  plough-penny  was 

Wm-uamson^  eleemosynary,  and  nothing  like  a  modus  in  any 

i^Td       respect.     He  opposed  to  the  authority  of  Bennett 

hampxLK    V.  Read  the  case  of  Travis  v.  Oxton  Co),  and  the 

decision  cited  above  m  Blackburn  y.  Jepson, 

He  denied  the  law  of  the  exemption  set  up  for 
potatoes  and  turnips  on  the  ground  of  fiimily 
consumption,  and  contended,  that  the  strong  in- 
stances advejted  to  were  rather  exceptions^  prov- 
ing the  rule  to  be  the  other  way,  than  cases 
establishing  the  doctrine,  and  that  they  rested  on 
no  principle  of  any  kind,  or  if  wdl  founded,  it 
must  extend  to  all  other  titheable  articles,  when 
consumed  by  the  family. 

On  what  was  said  a&  to  the  grass  moduses 
covering  agistment,  he  urged,  that  the  hay  was  i^ 
itself  so  totally  distinct  from  agistment,  botli  ia 
the  nature  of  the  thing  and  the  quality  of  the 
tithe,  that  a  payment  for  either  could  in  no  sense 
•    be  considered  as  a  commutation  for  the  other. 

Adv,  vult. 

Richards,  Chief  Baron,  now  delivered  judg- 
ment. 

This  bill  was  filed  for  an  account  of  the  tithe 
of  turnips,  potatoes,  and  agistment :  and  the  main 
defence  is  the  several  moduses  wliich  have  been 
set  up.— The  title  of  the  vicar  to  the  tithes  de- 
manded is  therefore  quite  clear :  the  only  question 

(a)  3  Gw.  1066^ 

tlven 
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tiyea  is,  whether  he  may  take  tfiem  in  kind^  or  1817. 

mitst  receive  them  sub  mode,  and  that  will  cfepend  ^^^^^^^ 

Oft  the  evidence  of  the  facts  entirely.  ^^ 


lo  the  first  place^  however,  the  deftndiUits  in- 
sisted on  an  exemption  from  the  payment  tut  tithef 
for  all  such  turnips  and  potatoes  as  are  consumed  in 
tke  faimily  of  the  grower,  bnt  it  is  clear  IfhAt  that 
ground  o(  defence  cannot  be  maintained.  I  hstvt 
never  known  any  instance  where  potatoes,  planted 
in  small  quantities  about  the  house  liven,  and  used 
by  die  fitmily  and  eheir  ca/ttle,  were  considered  as 
exempt  ftom'  tithe  on  that  principle  aifity  mortf  thaa 
wheat,  or  any  other  ti«heabte  mgitter.  If  l^ei-tf  bti 
any  such  exemption  for  gnsen  peas;  it  stttnds  ^bnc, 
aad  I  sise  no  reason  for  extending  it. 

The  first  of  llhe  moduses  which  haft^  been  set 
up  is  the  garth-penny,  and  as  that  is  n>ot  dispulxfd 
there  can  be  no  decree  for  the  vicar  against  that 
modua^ 

We  havencQct  t&consiidter  tilepIough*peHny,  as  it 
is  called;  It  is:  laid  as  payable  by  tbe  severral  and 
respective  occupiers  of  lands*  in  tills^  within  t4ie 
8sud  parish,  for  and  in  lieu  and  satisfaction  of  all 
small  pTssdidi  tiij^s^  growing  upott^  landS'  so*  in 


liOHtDALS 

ttd  offteri. 


The  first  question  arising  upon  that  is,  whethef 
iti^  as  stated,  a  good  modus  in  point  of  laW;  that 
iS}  whether  one  penny,  to  bepa:id  for  all  the  lands 
which  the  occupier  may  choose  to  take  iftto  his 

D  8  own 
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1817.  own  hands  (which  may  extend  to  the  whofe 
Vmi^^oH  P^"^^)  *^  ^  S^^^  modus.  On  that  point  two  cases 
»•  have  been  cited,  which  I  confess  I  cannot  recon- 
LowtDALi.  cile,  and  I  am  not  ashamed  to  say  so,  when  I  find 
the  same  inability  acknowledged  in  the  case  of 
Blackburn  v.  Jepson,  by  the  late  Master  of  the 
KpUs^  and  who  on  that  account  declined  to  decide 
the  question,  suggesting  that  it  would  be  proper 
in  such  a  case  (where  there  was  doubt  as  here  with 
regard  to  the  fact  of  the  payment,  and  the  two 
decisions  being  at  variance  on  the  point)  to  do 
what  had  been  frequently  done  under  such  circum- 
stances, namely,  to  postpone  the  decision  of  the 
question  of  law  until  it  shall  be  ascertained  whe- 
ther die  modus  exists  in  point  of  fact,  I  do  my- 
self think  the .  modus  very  objectionable  as  to  its^ 
legality,  but  that  is  however  rendered  doubtful  by 
what  was  said  by  Lord  Chief  Baron  Eyre/,  in  thpr 

case  of  Bennett  v.  Read^ 

•  ...         ....  ^  » 

Then  it  was  objected  that  this  modus  woa  not 
proved  according  to  the  terms  in  which  it  is  laid. 
I  have  looked  at  the  evidence,  particularly  that  of 
Peacock,  which  was  read  by  the  plaintiff,  and  ank* 
of  opinion  that  it  supports  the  answer. 

Another  point  made  was^  that  this  payment  of  ^ 
plough-penny  must  be  taken  to  be  merely  eleemosy- 
nary, but  how  can  I  say  that  it  is  an  eleemosynary 
gift,  or  treat  it  as  if  it  were,  unless  there  is  evi- 
dence given  to  shew  that  there  is  some  probability 
that  it  was^  but  as  none  is  offered,  I  cannot  order  a« 
direct  enquiry  to  be  made  expressly  on  that  point. 

]^  thinks 
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T  think,  however,  the  payment  itself  is  suffi-       1817* 


ciently  proved  to  require  the  aid  of  an  issue :   ^,^^,^^,^,, 
and  I  shall  therefore  follow  the  example  set  me  by        ,«?. 

Lord 

the  Master  of  the  Rolls,  which  I  shall  always  be     Lon.dali 

and  otbtn. 

glad  to  do  where  I  can,  and  will  not  give  any 
decisive  opinion  on  the  legality  of  a  modus,  which 
(it  not  being  as  yet  established  in  point  of  fact) 
may,  perhaps,  never  gome  in  question. 

[His  Lordship,  however,  desired,  tliat  that  point       1818. 
might  stand  over  for  further  consideration,  and      ^iQdly^ 
that  the  decree  should  be  in  the  mean  time  sus-  Fiimury^k. 
pcnded.    And  in  the  following  Hilar jf  term  (10th 
of  February  1818)  he  pronounced  the  payirient  not 
to  be  a  modus,  and,  countermanding  the  issue,  dc^* 
creed  an  account  of  the  tithes.] 

The  remaining  questi6n  is,  whether  each  of  these 
towTiships  pays  a^modus  for  the  tithe  of  agistment 
as  well  as  of  hay.  That  they  do  in  fact  pay  a  mo- 
dus there  is  no  doubt,  nor  is  it  denied;  but  it  is 
contended  that  that  mpdus  is  paid  in  lieu  of  hay 
only,  and  does  not  cover  the  tithe  of  agistment. 
That  certainly  seems  to  be  reasonable;  but  then 
there  is  very  strong  evidence  on  the  other  side,  to 
show  that  it  included  the  tithe  of  ajjistment. 
There  is  no  objection  made  to  these  moduses  in 
point  of  form,  and  there  is  no  doubt  that  a  con- 
tract may  be  entered  into  for  both  species  of  tithe; 
still  the  question  is,  whether  it  was  entered  into 
in  point  of  fact.  But  then  it  has  been  argued 
that  the  same  modus  cannot  be  payable  for  both 
species  of  tithes,  because  agistment  is  a  tithe  not 

V  5  knovVn 
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1B17*      kDOWQ,  or  at  leaat  nat  demanded  till  of  late  years* 

FiwaSow  I  ktt<>w  well,  personally,  that  that  is  so,  but  it  is 

j2^       nevertheless  matter  of  argument  and  reasoning, 

JS'oSen?  ^^^^y>  ^^  ^^^  ^^^  ^'*^^  °^^*  ^  decided  by  evi- 
dence ;  for  though  it  is  true  that  the  tithe  of  agists 
meht  has  not  been  required  to  be  paid  till  recently, 
yet  it  is  a  tithe  as  old  in  itself  as  the  tithe  of  hay, 
and  therefore  may  have  been  contrapted  for  in 
very  ancient  times,  but  may  afterwards  have  been 
neglected,  till  it  had  become  almost  forgotten. 
Here  I  find  such  evidence  ^ven  on  the  part  of  the 
defcaiduits  as  obliges  me  to  direct  an  issue,  for  I 
cannot  decide  against  that  evidence  without,  and 
for  aught  I  Jsaow  they  may  have  much  more  to 
offen 

Decree.— Issues  as  to  all  the  pay- 
ments, except  the  garth-penny: 
and  as  to  that^  the  hill  to  be 
dismiased. 


The 
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1817. 

The  Kino  in  Aid  of  Sollt  v.  Adam.  ^T^ 

Stuwrdaiff 
IMNocembtr. 


CURPTOOD^  on  a  former  day,  had  obtained  a  where  defend- 
rule,  calling  on  the  prosecutors  of  this  extent  to  haye  been  aoid 
shew  cause  why  the  assignees  of  the  defendant,  tundex^noB^on 
who  had  been  declared  a  bankrupt,  should  not  be  feuUof"ciSmr 
let  in  to  plead  to  this  extent,  notwithstanding  ciudThu^a^"' 
writs  of  venditioni  exponas  had  issued,  and  why  .^^uSfon 
the  iheriflfe  of  Surrey,  Middlesex,  md  Kent,  should  ^d^e^^iu^' 
not  be  ordered  to  pay  over  the  monies  levied  by  i!!pu^ti^'  to 
them  itito  tile  hands  of  the  Deputy  Remembrancer,  ^^  ^^^^ 
to  abide  the  event  of  the  suit.  plead  in  a  pro- 

per  case  where 
the  proceed- 

The  affidavit  used  on  the  motion  stated,  in  ef-  M?ar!*on  pay-* 

feet,  that  the  extent  issued  on  the  23d  of  Aprils  ^f^et^and 

on  a  debt,  alleged  to  be  due  on  a  bill  of  ex-  andpu?tln^\hc 

change,  dated  the  l6th  of  December;  but,  in  fact,  fh7St"h^ 

drawn,  as  defendant  believed,   on  tlie   14th  Fe-  ^^'oVLTf^tS' 

bruary.    That  the  commission  of  bankruptcy  is-  J^dpilllldin 

sued  on  the  3d  of  June,  and  the  assignees  were  ap-  **"®  ^""^• 

pointed  on  the  24th.     That  on  their  investigating  ^^\l^l^^^' 

the  bankrupt's  accounts,  they  had  reason  to  doubt  ^^il^\^^^ 

the  existence  of  the  debts.     That  the  assi^ees  caseofawig- 

1 
could  not  have  made  this  application  before;  and 

that  notice  not  to  pay  over  the  money  levied  had 

been  served  on  tJie  sheriflfe. 

An  a^ffidavit*  of  a  former  clerk  of  the  defendant 
also  stated  some  strong  facts  to  invalidate  tlie  bill 
of  exchange. 

D  4  Dauncey 


nees. 
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1817.  Vauncey  now  shewed  cause,  relying  on  the  fol- 

^^T'C^Q  lowing  facts  stated  in  the  affidavits  filed  in  oppo- 
••  sition  to  the  rule.  That  the  writ  of  extent  issued 
23d  April;  the  inquisition  was  taken  the  14th 
May ;  and  that  the  venditioni  exponas  issued  on 
the  30th,  in  default  of  claim.  That  an  inquisition 
was  also  taken  on  the  6th  June^  whereon  the  rule 
to  claim  expired  the  14th,  and  a  venditioni  ex- 
pofias  issued  on  the  20th.  That  the  effects  being 
insufficient,  another  writ  of  extent  was  issued  the 
18  th  of  June,  returnable  the  i5  th  June,  and  tested 
the  23d  April. — Inquisition  25th  /njie,— -Rule  to 
claim  expired  25th  July,  and  venditioni  exponas 
issued  on  the  26th,  under  which  the  goods  yrevp 
afterwards  sold, 

A  long  affidavit  was  also  read  as  to  the  merits, 

On  those  facts  it  was  strongly  pressed  on  the 
Court  that  this  application  was  too  late,  even  if 
there  had  been  merits  distinctly  shewn,  which» 
however,  were  negatived  (it  was  said)  by  the  affi- 
davit of  the  prosecutor  of  the  extent, 

RiCHAB'T>Sf  ChieJ' Baron^  The  assignees  ought 
certainly  to  be  let  ii\  to  claim.  If  they  have  been 
guilty  of  any  laches,  or  delay,  it  has  not  beeii 
more  than  a  month;  whfch,  in  the  case  of  assig-r 
nees,  ought  not  to  be  allowed  to  prejudice  the 
creditors.  In  such  cases  some  delay  may  be  un- 
avoidable. Then  they  have  sworn  to  merits  ;  and 
jEilthough  it  is  denied  that  they  have  merits,  we 
cannot  take  that  denial  here. 

Th? 
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The  rule  must  therefore  be  made  absolute. 

The  rest  of  the  Court  concurred. 

The  consideration  of  the  costs  being  mentioned, 
die  Court  said,  that  this  was  a  case  where  the  as- 
signees ought  to  pay  the  costs  of  the  application, 

Per  Curiam. 

Rule  absolute  on  payment  by  the 
assignees  of  the  Costs  incurred  by 
the  prosecutors  of  the  extent  on 
the  sale  of  the  property,  and  of 
this  application;  pleading  instant* 
ter,  and  going  to  trial  at  the  Sit^ 
^ngs  after  Term, 


3ir 
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Sir  Watkin  Lewes  v.  Morgan  and  others  *. 
Settien^entof    1  HE  various  proceedings  which  have  taten  plice 

accoontf  be-  .  ,  ,  . 

tweeo  attorney  during  the  coursc  of  this  long  protracted  suit  have 

midclieot,  oot  ^  *     .  ,  .  ;.. 

conclnsive :  glVeH 

their  connec-       ^  Complicated  ai  the  present  ea6e  may  be  ih  its  circiim- 

tion,  except-    staBoes,  vet  as  it  hus  in  effect  produced  from  tim^  lo  time,  froit^ 

iug  their  ac-  ^t 

the  operation  of  the  general  rule  id  eqnity.  Therefore  accounts  settled  and  signed, 
and  where  vouchers  are  delivered  up,  and  a  note  given  for  the  balance^  will  bd  re-opened 
at  a  verjr  considerable  distance  of  time  after  such  settlement,  where  the  parties  stand  in 
the  relative  situation  to  each  other  of  attornev  and  client,  agent  tnd  principal ;  and  where 
the  balance  is  in  fbVour  of  the  former  under  the  peculiar  circumstances  affecting  this  case. 

On  taking  such  fe-«pened  accounts  before  the  Deputy  Remembrancer,  it  will  not  be 
sufficient  betweei(»  such  parties  that  bonds  are  produced  In  evidence  to  prove  that  the 
debt  for  which  they  were  executed  existed  ;  and  the  obUgee  will  be  required  to  give  evi- 
dence of  the  actual  payment  in  money  of  the  full  .consideration  expressed.  But  in  a 
case  of  so  great  Ikmgtfa  of  time,  the  party  will  bfe  alloVred  to  make  oath  of  the  existence 
of  any  voucher,  which  may  not  be  forthcoming  on  re-opening  such  accounts* 

An  attorney  acting  as  agent  kit  the  mortgagor  and  mortgagee,  in  the  matter  of  the 
mortgage,  and  as  agent  and  qwui  banker,  for  the  rafdrtgagor  (that  is,  receiving  the 
mortgage  moneys  add  giving  hii  a<$ooaatabl«  feeeipts  to  the  mortgagor),  will  not  be  al« 
lowed  to  charge  iht  mortgaged  premises  with  a  greater  sum,  (althoogh  actually  advanced 
by  him  on  account  of  his  principal  and  dien^  and  ^Tthhi  Che  amount  of  the  sum  to  be 
borrowed  on  mortgage)  than  shaU  be  proved  to  have  been  reaUffpaid  to  him  ta  money  by  the 
mortgagees^  on  acconnt  of  and  as  agent  for  the  mortgagor :  nor  will  the  most  minute  frac- 
tion advanced  by  him  to  make  up  tlie  integral  sum  of  the  mortgage  money  be  allowed  ta 
stand  as  a  charge  on  the  estates^ 

An  attorney  having  himself,  in  quality  of  banker  to  his  client,  received  money  which 
he  has  procured  to  be  advanced  to  such  client  on  mortgage  of  his  estates  by  a  term  of 
years  assigned,  for  which  he  gives  his  accountable  receipts,  and  from  which  he  discharges 
himself  by  money  actually  paid  to  and  on  account  of  the  principal,  and  which  appears  by 
an  account  settled  and  signed  by  both  parties,  will  yet  not  be  allowed  to  charge  the  mort- 
gage estates  with  any  sum  tdtra  what  has  been  actually  advanced  by  the  mortgagees  in 
money,  although  he  seek  to  charge  the  estates  with  no  larger  sura  than  the  express  amount 
which  the  term  is  created  to  raise,  and  although  there  are  unsatisfied  judgments  recovered 
by  him  against  his  client,  outstanding  at  the  time  when  the  mortgagor  seeks  to  have  the 
possession  of  the  mortgaged  premises  delivered  up  to  him,  such  judgments  being  held . 
not  to  be  tackable  to  the  mortgages. 

On  a  bill  for  an  account  of  all  transactions  between  the  parties,  such  account  having 
been  decreed,  the  Court  will  order,  on  application,  if  any  of  the  transactions  developed 
in  the  course  of  the  investigation  appear  to  warrant,  it,  that  the  Deputy  Kemembraucer 
take  a  separate  accouni  (and  report  it  specially)  of  the  mortgage  account,  strictly  speak- 
ing, and  if  found  to  have  been  satisfied,  (however  less  the  amount  may  be  than  the 
money  actually  advanced  by  the  attorney)  they  will  admit  the  mortgagor  to  redeem' :  or 
where  the  whole  has  not  been  satisfied,  on  paying  what  ^shall  not  have  been  already  paid. 
Woody  Baron,  contra. 

Bills  of  such  solicitor  for  business  done,  forming  items  in  such  account,  are  still  liable 
to  taxation. 

Instruments  (as  bonds,  &c,)  will  not,  under  such  circumstances,  be  permitted  to  stand 
as  a  charge  on  the  mortgased  estates,  although  expressly  made-  part  of  the  ronsideratioo 
in  the  mortgage  deed,  unleft  it  can  be  shewn  that  the  consideration  of  such  bonds  have 
been  actually  paid  in  money  by  the  mortgagee  to  the  mortgagor. 

All  the  monies  advanced  by  the  solicitor,  and  otherwise  due  to  him  ultra  the  mortgage 
money,  must  go  to  the  general  personal  account.    Wood,  Baron,  contra. 

If  the  attorney  (being  concerned  as  well  for  the  mortgagor  as  mortgagee)  have  been 
appointed  receiver  of  the  rents  and  profits  of  the  mortgaged  estates,  and  on  the  order 
made  for  delivery  of  possession,  there  is  found  to  be  a  balance  remaining  in  his  hands 
bcvond  what  is  sufficient  to  satisfy  the  mortgagees,  he  will  be  ordered  to  pay  such  ba- 
lance into  Court,  notwitlistanding  tlie  general  report  have  not  yet  been  made,  on  which 
th«!rr  may  possibly  be  found  to  be  a  greater  sum  of  money  due  to  him  than  the  balance 
in  his  hands.^/J'oo(/,  Baron,  disscntiente. 


LiBWBS 
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^ven  rise  to  the  discussion  of  a  doctrine,  no  where       lan. 
appearing  in  the  books  to  have  been  everlbefore  so 

'^N      --\  folly 

the  li%h  judicial  oharacters  who  have  presided  in  tiie  Court  of 
Chaneeiy,  or  sat  on  this  Bench  for  upwards  of  the  last  thirty 
jean,  with  only  one  or  two  exceptions,  their  scTeral  opinions  on 
the  extent  of  ttie  jurisdiction  which  courts  of  equity  may  exer- 
dse^  as  between  parlies  who,  like  these,  hare  been  long  en* 
gaged  in  mutual  dealings  in  characters  whose  connection  ne- 
cessarily induces  confidence  and  subjection  on  one  hand,  and 
oontroul,  influence,  and  opportunity,  on  the  other ;  it  must 
dierefore  be  considered  as  one  of  great  impoortanoe,  and  net 
to  he  omitted  in  a  collection  of  exchequer  cases*  Those  opi- 
nioDs,  too,  have  been  most  daborately  formed,  and  more  deli- 
berately promulgated,  than  is  usual  in  eases  of  unanimity. 
The  several  decisions  are  made  much  the  atronget  by  being 
foanded  wholly  on  the  fidelity  required  by  the  Courts  from 
persons  in  the  situation  of  professional  adviser  to  others,  by 
whom  gveal  eonfldenee  must  necessarily  be  reposed  in  them, 
abstraeted  from  and  independent  of  the  eomiaoii  eonndera-* 
ticns,  so  often  forming  a  material  part  of  tueh  cases,  of  impo- 
tence from  infancy  or  age,  imbecility  of  mind,  ignorance  from 
waat  of  •docatien^  inexperienee  in  business,  and  poverty  or  hu- 
laility  ki^oandiliett  of  life,— die  plaintiff  now  ekiming  the  pro^ 
taction  of  the  Court,  being  free  from  all  such  incapacities. 

On  the  particular  subject  ef  Ae  case  therefore  the  present 
series  of  opinions  forms  an  almost  regular  treatise ;  and  the 
Editor  presumes  to  think  it  may  be  not  the  less  valuable,  ap- 
pearing aa  it  does  through  tli0  medium  of  a  report,  wluch 
adds  at  least  tbe  advantage  of  developing  the  course  of  prao- 
tice,  as  displayed  in  the  progress  of  a  suit  instituted  for  resti- 
tution of  rights  lost  or  injured  by  consequence  of  such  con^* 
neotioB ;  and  probably  the  difference  of  opinion  which  has 
prevailed  on  the  Bench  in  this  Courts  in  most  of  the  decisions 
which  have  been  pronounced  (supported  as  it  is  by  the  steady 
Ififioal  abiMty»  for  wyeh  the  jndgBventa  of  tiie  learned  dis^ 
sentient  are  ott  all  occasions  so  conspicuous),  and  which  will 
be  found  to  be  more  referriUe  to  the  fiMtff  than  the  law  of 
the  case*  may  luve  -m  tendency  radier  to  ffluatrute  and  enlorce 
the  legal  dootruie  deduoiUe  from  it,  than  tx>  render  it  the^  * 
weaker  or  more  doubtful  as  an  authority. 

These  observations,  which  the  Reporter  has  ventured  to  ob-' 

irude 
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X8it.       ^"I'y  considered  by  the  Courts,  and  one  of  the 
^f^:^      highest  importance  in  point  of  law,  as  affecting  the 
••  interests  of  every  man  of  property  who  may  be 

Md  otbett*  driven  by  the  pressure  of  his  Emergencies  to  have 
recourse  to  a  legal  adviser,  in  a  season  of  difficulty. 
As  the  whole  case  depends  materially  on  the  very 
peculiar  situation  of  the  parties  to  the  suit,  and 
the  nature  of  their  mutual  transactions  and  deal-^ 
ings  together,  as  with  reference  to  their  connection 
in  the  several  relative  characters,  successively,  of 
attorney  and  client,  principal  and  agent,  banker 
iand  customer,  mortgagor  and  mortgagee,  obligor 
and  obligee,  debtor  and  creditor,  plaintiff  and  de- 
fendant, a  succinct  and  minute  detail  of  the  his- 
tory of  that  connection,  and  of  those  transactions 
becomes  indispensibly  necessary,  both  to  a  proper 
understanding  of  the  nature  of  the  case,  and  to  its 
being  called  in  aid  as  an  authority ;  for  the  facts 
form  the  ground-work  and  foundation  of  all  the 
various  decisions  which  have  been  from  time  to 
time  pronounced  in  the  cause. 


In  the  year  1773,  it  was  agreed  between  the 
plaintiff  and  defendant*  (who  first  became  ac- 
quainted together  casually  on  the  occasion  of  an 
accidental  meeting  in  Wales\  that  the  defendant 
should  procure  for  the  plaintiff  money  (from  6  to 

trade  on  the  case,  have  been  made  with  the  double  purpose 
of  fiimishiDg  an  apology,  if  not  an  excuse,  for  its  length  ;  and 
of  directing  the  reader's  attention,  in  limine,  to  the  points  of 
vhich  he  is  ultimately  to  be  possessed,  in  aid  of  the  usual 
epitome  of  the  case  by  means  of  the  marginal  reduction. 

*  By  **  the  defendant''  will  be  meant  the  defendant  John 
Morgan  throughout. 

8,000/.) 
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8,000/-)  on  mortgage  of  certain  estates  in   th«      isi7. 
counties  of  Glamorgan  and  Carmarthen,  of  which 
the  pkintiff  was  seized  in  right  of  his  wife,  at 
four  per  cent,  which  the  defendant  had  professed 
to  be  able  to  do.    That  sum,  when  raised,  was  to 
be  applied  partly  in  discharge  of  a  mortgage,  then 
outstanding  on  the  plaintiff's  estates  in  Pembroke^ 
shire,  to  Dr.  Kentj  for  3,000/.  (which  was   sub- 
sequently encreased  to  5,000/.)  with  interest  at  the ' 
rate  of  Jive  per  cent,  and  the  remainder  was  to  be 
paid  to,  or. to  the  account  of  the  plaintiff.     In  the 
mean  time  and  while  the  defendant  was  endeavour- 
ing to  negociate  the  various  loans  which  it  wa» 
intended  to  procure,  he  advanced  to  the  plaintiff 
(as  he  stated)  a  sum  of  500/.  and  various  minor 
sums  at  different  times  (alleged  to  be  the  property 
of  the  defendant's  brother  Chardin,  then  in  the 
defendant's  hands)  to  meet  the  expences  of  the 
plaintiff,  who  was  at  that  time  engaged  in  an 
election-contest  for  the  city  of  Worcester ;  for  all 
which  several  sums  consolidated,  amounting  toge« 
ther,  according  to  an  account  then  taken  between 
plsuntiif  and  defendant,  to  the  sum  of  2,400/.,  the 
plaintiff,  at  the  end  of  the  year,  executed  a  bond 
to  Char  din  Morgan^  which  he  delivered  to  tbr 
defendant. 

To  enable  the  defendant  more  readily  to  procure 
the  loan,  the  plaintiff  and  his  wife,  by  lease  and 
release  (24th  and  25th  March  1775),  limited  and 
appointed  their  settled  estates  in  Glamorgan  and 
Carmarthen^  to  the  use  of  George  Morgan  and 
James  Morgan^  two  of  the  defendant's  brothers, 

for 
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iat7.      fw  a  term  of  five  hundred  ycars^  in  trust  to  raUe . 
^j^jjjj^      the  9um  6J  12,000/*  to  pay  off  the  said  mortgage 
«•  of  5,000/.  and  to  keep  down  the  interest  on  the 

u)4«teni*  moaeyto  be  advanced.  The  defendant  at  that 
time  bowever  failed  to  procure  axiy  loan  on  the 
estates^  In  the  following  May^  (the  defendant 
heiog  about  to  be  married)  an  indenture  of  settle* 
ment  waa  executed,  whereby,  after  recithvg  that 
paari  of  the  fortune  of  Amelia  Farrcr^  (the  de- 
fendamt'a  intended  wife)  consisted  of  1,542/.  and 
%\Si^L  East  Ittdia  aiiiniiities,  and  I,44S/.  10^.  three 
p^  cent,  seduced  annuities,  and  six  fen  office 
bonds  foe  100/.  each ;  and  veciting  the  aforesaid 
bonds  for  3,400/.  and  600/. ;  and  lihat  the  said 
JEast  India  anmikies  and  reduced  annuities  had 
been  tcanafevred  into  the  names  of  die  said  fFif- 
tiam  Farrtrssid  James  Morgan^  it  wa^  witnessed 
and  declared;  that  die  said  fViUiatn  Farrer  and 
Ji$mea  Morgan^  therr  executors^  administrators, 
and  assigns,  sluMild  stand  possessed  of  the  said 
Eaet  India  annnities,  bank  annuities,  fen  office 
banda,.  and  the  said  bonds  for  2,400/.  and  6007. 
upon  trusty  to.  get  in  the  money  secured  by  the  said 
two  last-mentioned  bonds,  and  invest  the  same  in 
Qoyernment  or  real  securities,  and  pay  the  inte- 
rest and  dividends  thereof  as  therein  mentioned. 
And  the  defendant  John  Morgan  covenanted, 
that  in  case  the  said  trustees  should  not,  within 
two  years,  be  able  to  recover  payment  of  the 
whole  of  the  money  secured  by  the  said  bonds  for 
2,400/.  and  600/.  he  (the  defendant)  his  exe- 
cutors or  administrators^  would  make  good  the 
same;  and  he  also  covenanted  to  pay  to  the  said 

trustees 


MICHAELMAS   T£BM,  53  G£0.  III.  4^. 

trustees  a  further  sum  of  2,500/.  as  therein  men-  if^iT. 
tioned.  On  the  execution  of  the  settlement  tlKj  ijj^ 
defendant  prevailed  on  his  said  trustees  to  advance  Ho«aAw 
the  plaintiff  8,000/-  on  the  aforesaid  mortgage^  ^^^^^t- 
which  they  did  in  part  in  the  following  manner^ 
viz.  by  assigiunent  of  tlie  bond  for  8,400/*  given  to 
Chardin  Morgan  (and  wluch  had  been  previously^ 
as  was  stated,  assigned  by  him  to  the  defendant's 
trustees,) — by  payment  by  them  of  4,209/.  7^.  \d. 
arising  from  the  sale  of  the  said  Ea^t  India  and 
Bank  annuities,  and  Ms.  \ld.  added  thereto  bv 
ike  dtfendantj  all  which  were  received  by  the 
defendaat  a9  a^ent»  &c*  for  the  plaintiff,  and  the 
defendant  gave  the  plaintiff  his  accountable  re- 
ceipt for  6,610/. ;  and  a  memorandum  of  the  whole 
o£  the  transaction  was  endors,ed  on  the  aettlemc^nt ; 
aad  oa  the  2d  June  1775,  the  term  wa3  a3sigHe.d  to 
the  trustees  under  defendant's  settlement,  by  way 
of  mortgage  for  that  sum.  On  the  same  day  the 
plaintiff  executed  to  the  defendant  a  receivership 
deed,  appointing  him  receiver  of , the  rents  and 
profits  of  the  estates  so  mortgaged  to  the  trus- 
tees (a  new  appointment  having  in  the  mean  time 
been  made  of  Chardin  Morgan^  as  a  trustee  of 
the  term,  in  the  room  of  James),  with  power  to 
bring  ejectments :  and  out  of  such  rents  and  pro- 
fits, the  defendant  was  to  keep  down  the  interest 
of  the  6,610/.  and  pay  the  residue  to  the  plaintiff. 
Oa  the  2d  April  1776,  the  defendant's  trustees  ad- 
vanced the  plaintiff,  by  payment  to  the  defendant, 
as  his  agent,  a  further  sum  of  1,200/.  for  securing 
which,  with  190/.  advanced  by  the  defendant  him- 
Hlfy  tlie  term  was  further  mortgaged  by  deed  poll, 

indorsed 
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J^2i,     indorsed  for  1,590/.  for  which  sum  the  defendant 
also  gave  the  plaintiff  his  further  accountable  re- 


Lbwm 

V. 


MoB«Aii  ceipt,  making  a  corresponding  memorandum  on  the 
back  of  his  marriage  settlement,  declaring  thereby 
that  1,200/.  part  thereof  was  applicable  to  the  trusts 
therein*  On  the  3d  of  the  same  month  Henry 
Wilder  (2L  trustee  under  the  maiTiage  settlement  of 
James  Morgan)  advanced  on  fiirther  mortgage  of 
the  term  4,000/.  by  payment  to  the  defendant,  for 
which  also  he  gave  the  plaintiff  his  accountable 
receipt;  and  in  the  following  May^  the  defendant 
paid  off  the  mortgage  for  5,000/.  to  Dr.  Kent,  and 
interest^  amounting  to  309/.  79.  6d.  In  the  ensu* 
ingJuly,  Chardin  Morgan  advanced  the  plaintiff 
1,000/.  on  an  assignment  of  his  interest  in  a  decree 
in  a  suit  in  Chancery,  entitled  Zrii^e^  v.  Popkin^ 
for  which  sum  likewise  the  defendant  gave  t^e 
plaintiff  his  accountable  receipt. 

In  December  of  the  same  year  the  defendant 
delivered  to  the  plaintiff  an  account  of  the  appli- 
cation of  all  the  sums  so  received  by  him  as  his 
agent,  making  together  the  sum  of  13,000/.  And 
on  the  24th  oi  February  1777,  after  a  meeting  for 
the  purpose,  where  the  said  accounts  were  investi- 
gated by  the  plaintiff,  and  certain  trifling  deduc-* 
tions  made  by  him  under  the  stated  account  in  his 
own  hand-writing,  having  also  himself  ticked  off 
all  the  items  for  the  disbursement  of  which  by 
Morgan  vouchers  had  been  produced,  the  plains- 
tiff  wrote  under  the  account  the  following  memo^ 
randum,  which  he  signed ^  "  4M  February  1777. 
^  Settled  and  allowed  the  above  account  (errors 

"  excepted)  9 
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"  cvcepied)y  the  balance,  after  deducting  551,  be-      1B17. 
"  ing  567L  paid  by  note  of  hand;''  which  note  of     lbweb 
hand  was  then  given  to  the  defendqntfWho  there-     moroav 
upon  delivered  up  to  the  plaintiff  all  his  vouchei^s 
for  the  account,  and  a  duplicate  thereof,  which 
was  signed  by  him. 

Immediately  afterwards  the  defendant  (as  he 
stated)  lent  the  plaintiff  200/.  for  which  he  took 
his  note  of  hand  ;  and  he  also  lent  him  300/.  more 
on  the  credit  of  the  decree  already  alluded  to^  for 
which  and  other  sums  amounting  to  1,142/.  the 
defendant  afterwards  recovered  judgment,  and 
took  a  warrant  of  attorney,  and  also  for  1,547/* 
]9f.  recovered  at  the  suit  of  Chardin  Morgan,  on 
die  sums  of  1,000/.  120/.  and  SOO/.  advanced  in 
1776  and  1777,  and  the  interest. 

In  August  following,  the  interest  of  the  mort- 
gage money  of  8,000/.  advanced  by  the  defendant's 
trustees,  being  in  arrear,  the  defendant  filed  4  bill 
on  the  mortgage,  and  brought  ejectments  on  the 
terai  to  enable  him,  as  receiver,  to  enter  into  the 
receipt  of  the  rents  and  profits.  In  September  it 
was  referred  to  the  arbitration  of  two  solicitors, 
WilUam  Parry  and  Henry  Holt,  to  ascertain  what 
was  due  from  the  plaintiff  to  the  defendant  on 
the  mortgages  and  judgments,  with  a  view  to  the 
paying  off  of  the  whole,  and  releasing  the  estates: 
the  proceedings  in  ejectment  to  be  stayed  in  the 
mean  time  for  six  months :  and  the  tenants  to 
niffer  judgment  to  be  entered  up  against  the  ca- 
sual ejectors,  the  last .  day  of  Hilary  then  next. 

VOL.  v.  E  In 
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1^1?.      In  Mai^ch  1779,  the  referees  made  their  award; 


i^Kg  declaring  (after  reducing  the  defendant's  bills  of 
MoROAM  ^s*^  f^^^  1,158/-  to  569L)  that  there  was  due  ta 
aoffotheri.  the  defendant  and  his  trustees  16,368/.  17*-7rf. 
on  the  mortgages  and  judgments ;  and  the  de- 
fendant  having,  in  the  next  Easter  Term,  obtained 
judgment  for  the  569/-  and  executed  a  writ  of 
Jieri  faciasj  on  the  old  judgment  for  1^142/.  on 
timber  felled  by  the  plaintiff  on  the  estates,  not 
comprized  in  the  mortgage  term.  In  Hilary  1780, 
a  reference  of  all  matters  in  difference  to  Mr* 
Blake  was  made  a  rule  of  Court  by  consent,  wha 
awarded  the  timber  to  be  sold,  and  the  proceeds, 
deducting  all  reasonable  costs  and  charges,  to  be 
paid  to  the  defendant;  and  l^zXRhys  DamtSy  of 
Swansea^  should  be  appointed  receiver  of  the  rents 
and  profits  of  the  mortgaged  estates,  who  was 
to  apply  the  same  in  payment  of  the  interest  of 
the  8,000/.  and  4,000/.  due  to  the  defendant  $ 
trustees,  and  the  costs  of  the  ejectments,  and  ta 
pay  the  residue,  after  deducting  the  costs  of  the 
receivership,  to  the  plaintiff. 

In  Hilary  1783>  the  plaintiff  filed  the  present 
bill  against  the  defendant,  stating  that  the  sums^ 
amounting  to  12,000/.  said  to  have  been  advanced, 
had  not  been  advanced  in  fact,  but  merely  some 
small  sums  on  account ;  that  the  5,000/.  mortgage 
was  not  paid  oflf  till  May  1776,  and  that  the 
plaintiff  never  executed  a  bond  for  2,400/.  ta 
Chardin  Morgan^  or,  if  he  did,  it  was  only  to 
raise  money  on ;  that  the  defendant  had  never  de- 
livered any  bills  of  his  fees  and  disbursements,  and 

that 
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that  there  were  errors  in  the  account  settled  34th  ^^^'t- 
February  1777:  and  he  prayed  ikat  an  account  LeWw 
might  be  taken  of  all  dealings  and  transactions  MdRdxir 
between  the  plaintiff^  and  defendant^  and  James  ^^^  ^^^^ 
Morgan  and  Henry  Wilder  and  the  plaintiff ^  and  plaintiff's  biu. 
Chardin  Morgan,  deceased^  and  particularly  be^ 
iween  the  plaintiff  and  the  defendant  John  Mor- 
gan^ and  of  what  was  really  and  bond  fide  due  to 
the  defendant  and  his  trustees,  and  the  mortgagee 
Wilder ;  and  that  so  much  of  the  several  sums 
of  5,610/.  1,390/.  and  4,000/.  as  should  appear  to 
have  comt  to  the  hands  of  George  Morgan,  might 
be  answered  by  him  accordingly,  and  as  to  what 
should  appear  to  have  come  to  the  hands  of  Ctiar^ 
din  Morgan,  in  his  life-time,  might  be  answered 
out  of  his  assets  by  James  Morgan ;  that  the  award 
of  Holt  and  Parry  might  be  declared  void ;  that 
the  defendant's  bills  might  be  taxed ;  and  that  on 
payment  by  the  plaintiff  to  the  defendant  and  his 
trustees,  and  the  moi'tgagee  Wilder,  what  should 
be  found  due  on  taking  such  several  accounts,  the 
plaintiff  might  be  let  in  to  redeem  the  estates 
comprised  in  the  said  term  of  five  hundred  years, 
and  that  th^  defendants  might  be  restrained  from 
sellmg  any  more  of  the  timber  felled ;  but  that  the 
remaindet  unsold  might  be  sold  for  the  plaintiff's 
benefit. 

To  that  bill  the  defendant,  the  mortgagees,  and 
judgment  creditors,  duly  appeared,  and  on  the 
25th  of  March  1784,  the  defendants  fVilliam 
farrer  and  James  Morgan,  put  in  their  answer, 
thereby  stating,  that  the  said  boiid  for  2,400/1 

1, 2  had 
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had  been  assigned  to  them  as  trustees  of  the  mar- 
riage settlement  of  the  defendant  John  Morgan^ 
dated  the  5th  of  May  1775,  and  which,  being 
added  to  4,809/.  7^*  Id.  other  trust  money,  made 
6,609A  7s.  Id.  which,  with  42^  1  Id.  paid  by  the 
said  defendant,    made  in  the  whole  GfilOL  the 
consideration  for  the  mortgage  of  the  2d  of  June 
1775  i  and   that  some  time  before  the  date  and 
execution  of  the  deed  poll  of  the  id  of  jipril  1776^ 
they  advanced  the  plaintiff  1,390/.  by  paying  the 
same  into  the  hands  of  the  said  defendant,  as  his 
attorney,  and  the  same  was  secured  to  them  by 
the  deed  poll;  that  they  had  no  interest  in  tlie 
said  sums,  making  togetlier  8,000/.,  save  as  trus- 
tees as  aforesaid,  the  same  being  money  settled, on 
the  marriage  of   the  defendant    with  the    said 
Amelia^;  and   the  said  James  Morgan,    by  the 
same  answer  said,  that  on  the  5d  of  February 
1776,  he  advanced  the  said  plaintiff  4,000/.  part 
of  the  trust  money  settled  on  his  the  said  James 
Morgan's  marriage,  by  paying  the  same  into  the 
shop  of  the  said  Messrs.  Hoare,  in  Fleet  Street,. 
in  the  name  of  the  said  defendant,  as  the  attorney 
to  the  said  plaintiff,  yet  that  no  security  was  exe- 
cuted till  the  3d  .of  April  following ;  and  he  fur- 
ther said,  he  believed  that  the  said  Chardin  Mor- 
gan in  his  life-time,  advanced   the  said  plaintiff 
1,000/.  300/.  and  120/.  and  found  it  necessary  to 
bring  an  action  at  law,  for  re-payment  or  better 
securing  the  re-payment   thereof;   and   that  the 
said  CJiardin- Morgan  afterwards  dying,  the  said 
plaintiff  executed  a  warrant  of  attorney  to  enter 
up  judgment  against  him  for  principal,  interest,, 
and  costs,  amounting  to  1,547/.  19'^. 

On 
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'  On  the  19th  of  May  foUowing,  the  defendant      i«iT. 

John  Morgan  put  in  his  answer,  thereby  deny-      leweb 

ing  all  the  material  allegations  in  the  bill,  and     morcaw 

also  denying  that  the  consideration  money  for  tlie    •"^  *''***'*• 

several  securities  were  not  advanced,  or  that  there  /^fc---  i^^^^^- 

x^ere  any  errors,  overcharges,  or  omissions  in  the 

account  of  the  24th  of  February  1777;  and  also 

denying  all  fraud  whatever  on  the  part  (rf  himself, 

er  the  trustees  or  mortgagees. 

Henry  Wilder^  by  his  answer,  stated,  that  he 
was  trustee  of  the  marriage  settlement  of  the  said 
James  Morgan  for  the  said  4,000/.  And  George 
Mor gan J 'hy\\\^  answer,  said,  that  he  executed 
Ae  aforesaid  mortgages  as  trustee  for  and  by  the 
direction  of  the  plaintiiF,  and  believed  that  the 
said  sum  of  12,000/.  was  bon&Jide  advanced  to  or 
for  the  use  of  the  plaintiff. 

On  the  2d/wwel788,  the  defendants  (having 
in  the  mean  time  made  several  motions  to  dismiss 
the  plain tifTs  bill  for  want  of  prosecution)  the 
cause  came  on  to  be  heard  on  bill  and  answer  only, 
the  plaintiff  not  having  examined  any  witnesses 
in  support  of  his  bill,  when  the  only  question 
which  was  made  was,  xohether  the  judgments  were 
tackable  to  the  mortgages?  2Lnd  the  Court  de-  , 

clared,  that  the  judgments  were  tackable;  and 
that  therefore  the  Court  could  niake  only  the  usual 
decree  for  redemption,  on  payment  of- principal 
and  interest  and  costs,  and  recommended  the  coun- 
sel, on  both  sides,  to  draw  upheads  of  a  decree 
to  be  presented  to  the  Gonrt  on.  the  5th' of  June; 

E  3  but 
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MORGAV  -^  t  1         /.     ^         . 

tti(i  oHien.  On  the  10th  ot  April  1794,  a  report  was  made 
in  the  cauae  of  "  Zewes  v.  Popkin,''  by  Mr.  EamcSy 
then  one  of  the  Masters  of  the  Court  of  Chan- 
cery, in  pursuance  of  an  order  of  reference  to  him 
respecting  the  aforesaid  sums  of  1,000/.  and  300/*,. 
whereby  he  certified  the  aforesaid  indenture  of  the 
11th  of  Jfi/y  1776,  and  the  indorsement  thereon 
of  the  8th  of  March  1777 y  and  th?it  he  had  com- 
puted interest  on  the  said  sums  of  1,000/.  and  300/. 
to  the  8th  oi  March  1794,  which  amounted  to 
^,105/.,  whereto  being  added  5/.  \7s*  6d.  for  inte- 
rest from  the  said  8th  of  March  1794,  to  the  10th 
of  April  then  instant,  they  made  together,  to  be  due 
to  the  said  James  Morgan,  on  the  said  10th  of 
Aprilf  for  principal  and  interest,  410/.  17^.  6d»p^ 
which  report  was,  by  order  dated  the  20th  of  May 
foUowingj^  absolutely  confirmed. 

Order  of  imh       By  an  order  m^e  by  the  said  Court  of  Exche- 

Jvlji  1795*  '  •f    ■  •f 

quer,  in  the  cause  of  " Lewes  v.  Morgan,'  on  the, 
application  of  the  plain  tifi^,  dated  the  10th  of 
July  1795,  it  was  ordered  that  Messrs.  Kent  and 
Co.  should  be  at  liberty  to  let  and  set  the  said 
estates^  but  they  were  to  pay  the  rents  dJ^d,  profits 
thereof  to  the  defendant  John  Morgan. 

In  April  and  May  1796,  the  cause  came  on 
again  to  be  heard,  when  the  anjswer  of  the  said 
defendants  William  Farrer  and  James  Morgan^ 
stating  the  actual  payment  of  the  1,390/.  into  the 

hands 
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iands  of  the  defendant  John  Morgan^  being  read,      ^^^7. 
and  the  defendant's  marriage  settlement  of  the      lkwbi 
Sihof  May  177 5 ^  with  the  indorsements  thereon,     i^^l^^^ 
being  produced^  whereby  the  component  amount   .«>d  otherip 
of  the  aforesaid  sums  of  6,610/.  and  1,390/.^  as 
agreed  upon  between  the  defendant  and  his  said 
tmstees,  appeared,  and  counsel  having  been  heard 
on  both  sides, 

MacdonalDj  Chi^BaroUy  ndw  delivered  the       1796. 
judgment  of  the  Court.    Having  adverted  to  the     ^7j«^ 
facts  of  the  cause,  and  emphatically  marking  that     ^-^^^^ 

1        1    i.       ,  ,      .  t  /   ,         .  1       The  first  judg. 

the  defendant  was,  dunng  the  whole  time,  the  ment  of  the 
plaintiff's  sole  legal  adviser— his  having  demands  chequer, 
for  costs  amounting  to  between  3,000/.  and  4,000/. 
^-and  his  having  been  in  possession  or  receipt  of 
the  rents  and  profits  of  the  plaintiff's  estates  for 
ten  years — *  And  now,  said  his  Lordship,  he  (the 
defendant)  claims  16,000/.  to  be  due  to  him  from 
the  plaintiff.' 

'  Thus  stands  the  case  as  between  the  plaintiff 
and  his  friend  and  law  adviser.  It  manifestly  ap^ 
pears,  that  the  plaintiff  trusted  the  whole  ma-» 
nagement  of  his  money  affairs  to  the  defendant, 
and  that  he  possessed  his  entire  unsuspecting  an4 
absolute  confidence.  On  the  ground  of  that  con- 
nection, the  plaintiff  resorts  to  this  Court,  that 
the  defendant  may  be  compelled  to  satisfy  the 
Court  as  to  the  real  foundation  of  his  claims. 
And  we  are  of  opinion,  that  he  must  account 
for  the  sums  alleged  to  have  been  advanced  of 
8,610/.,  1,390/.,  and  4,000/.,  and  for  all  sums  of 

E  4  money 
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1817-       money  received  by  him  by  the  rents  and  profits 
Lbwxs      ^^  ^^  estates,  as  being  the  plaintiff's  attorney, 

Mo/oAR     ^^^  in  whom  a3  such  he  placed  his  sole  confidence. 

0Bd  others.  This  is  a  case  of  attorney  and  client  An  attor- 
ney has  often  been  described  to  be  an  officer  of 
the  Court,  and  in  that  character  responsible  for 
the  protection  of  his  client,  from  all  acts  which 
may  prove  detrimental  to  his  interest.  It  is  his 
duty  to  apprize  him  of  the  legal  consequences  of 
his  actions,  and  he  ought  to  be  able  to  lay  before 
the  Court,  when  called  upon,  a  ready  account  of 
all  their  mutual  transactions,  and  to  be  able  to 
corroborate  them  by  evidence;  and  the  Court  may 
refer  them  to  the  Deputy  Remembrancer.' 

*  In  the  case  of  Walmesly  v.  Booth  (a),  Lord 
Hardwicke  said,  that  an  attorney's  receipt  for  the 
amount  of  his  bill  of  costs  was  no  bar  to  his  client's 
taxation  of  them ;  that  a  bond  or  mortgage  given 
by  his  client  for  the  amount  was  cognizable  in  a 
court  of  equity,  in  consideration  of  his  power  and 
influence.  And  so  Lord  Loughborough  held  in 
the  case  of  Bowman  v.  Payne,  and  that  a  Court 
to  whom  an  attorney  is  accountable  as  well  as  to 
his  client,  would  not  suflTer  stich  security  to  stand 
for  more  th?n  the  amount  when  taxed*' 

'  The  objections  made  by  the  counsel  for  the  de- 
fendant to  the  opening  the  accounts  of  their  trans- 
actions are,  1st.  that  there  are  no  specific  errors 
charged  by  the  plaintiff's  bill;  2dly.  that  the  ac- 

(a)«Atk.5&. 

counts 
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counts  are  settled;  3dly.  that  the  vouchers  are  1817. 
delivered  up ;  4thly,  that  the  award  of  Messrs.  lj^^. 
Holt  and  Parry  was  set  aside  by  the  award  of  j^j^^^am 
Ut.  Blake;  and,  5thly  and  lastly,  the  length  of  p«d other*, 
time  elapsed  since  the  accounts  were  settled.  As 
to  the  awards,  they  only  shew,  that  in  the  opinion 
of  (me  attorney,  the  charges  of  another  attorney 
were  very  great.,  With  respect  to  the  first  and 
second  objections,  it  must  be  admitted,  that  the 
plaintiff's  bill  is  not  a  strong  one  in  respect  of 
charging  errors;  for  there  are  none  specifically 
stated ;  but,  on  the  other  hand,  on  comparing  the 
answers  with  the  schedules,  there  appears  to  be  no 
sort  of  accuracy  in  the  accounts.  Some  are  with^. 
out  dates,  and  they  are  so  confounded  as  to  have 
materially  varied  the  balance,  and  so  much  irre- 
gularity and  obscurity  prevails,  as  to  baffle  inves- 
tigation. As  to  the  third  objection  of  the  vouchers 
having  been  delivered  up  to  the  plaintiff,  where 
the  objection  to  the  accounts  themselves  are  so 
manifest  and  strong  as  here,  it  may  be  doubted  if 
the  vouchers  would  verify  them ;  at  the  same  time, 
the  danger  of  calling  on  a  party  disarmed  of  his 
vouchers  to  account,  cannot  but  be  a  serious  pro<^ 
eeeding.  It  is  however  to  be  presumed  that  an 
attorney  keeps  regular  accounts,  tc  which  great 
weight  must  be  given ;  and  the  othet  party  must 
give  an  account  of  what  has  becotae  of  the 
vouchers,  or  produce  them.  The  plaintiff's  coun- 
sel admit  that  the  vouchers  were  delivered  up,  and 
consent  to  be  satisfied  with  the  defendant's  verifi* 
cation  of  them  on  oath.  In  Vaughan  v.  Lloyd 
that  was  not  considered  ah  insurmountable  ob)ec- 

tion. 
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may  be  here,  by  the  defendant's  oath/  > 

MOROAN 

MdDiinm  *The  circumstance  of  the  plaindiTs  situation 
ia  life— his  being  a  barrister,  an  alderman,  and  a 
magistrate  of  the  city  of  Xoyj^fon— his  having  been 
sheriff  and  mayor  of  X^ni/on'— can  have  no  weight 
against  the  single  clear  fact  of  his  having  deli<- 
vered  himself  up  to  the  defendant,  as  his  confi* 
dential  adviser  and  attorney/ 

*  The  last  objection  made  by  the  defendant's 
counsel  to  the  opening  the  accounts  is  the  length 
of  time  since  they  were  settled*  This  bill  how« 
ever  was  filed  in  1783,  and  the  plaintiff  then  com^ 
plained  of  having  been  ruined  in  his  property,  and 
embroiled  in  every  species  of  litigation;  whereaa 
in  the  commencement  of  his  connection  with  the 
defendant  it  was  very  much  otherwise  with  hinu 
On  that  part  of  the  case  I  shall  refer  to  what  was 
said  by  Lord  Hardmcie,  in  the  case  of  The  Dra-- 
pers  Company  v.  D^vis  (&),  that  the  behaviour  of 
the  solicitor  in  taking  a  judgment  for  his  bills  of 
costs,  on  the  face  of  which  were  many  extraordi- 
nary items  and  improper  charges,  warranted  the 
Court,  notwithstanding  the  length  of  time  (which 
was  from  1725  to  1742,  seventeen  years),  in  re- 
ferring them  to  the  Master  to  be  taxed,  and  order- 
ing the  securities  to  be  delivered  up.' 

/^^  ^^^^*  On  the  ground  therefore  of  complicated  deal- 
er) 2  Atk.  286. 

iugs. 
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iQgSi  and  the  confidential  relationship  in  which      1817. 
the  defendant  stood  as  to  the  plaintiff,  the  un-     ^^^/'^ 
satisfactory  accounts  delivered  of  the  bills  of  costs,         9^ 
and  all  the  other  circumstances,  we  are  of  opinioui    amd  !^etL 
that  the  several  dealings  and  transactions  between 
the  plaintiff  and  defendant  ought  to  be  investi^ 
gated  and  examined  by  the  Deputy  Remembrancer, 
There  must  dierefore  be  an  account  of  all  such 
dealings  and  transactions,  and  of  all  monies  re- 
ceived by  the  defendant  as  agent,  both  to  the 
plaintiff  and  the  mortgagees,  and  the  application 
diereof,  making  all  just  allowances.    Tlie  bills  of 
costs  to  be  tax;ed.    The  plaintiff  to  produce  all 
vouchers,  or  where  any  one  is  not  forthcoming, 
and  is  sworn  to  have  been  delivered  to  the  plain- 
tiff, it  must  be  received  as  an  established  fact  that 
such  voucher  did  exist*    An  account  must  also  be 
taken  of  the  rents  and  profits  of  the  mortgaged 
estates,  and  of  the  estates  not  in  mortgage,  and 
of  the  timber  felled  thereon.' 

It  wa3  accordingly  decreed. 

That  it  be  referred  to  the  Deputy  Remembrancer  Original  de- 
to  take  an  account  of  all  dealings  and  transactions  court, 
between  the  said  plaintiff  and  the  defendant  John  y^^^^^oS, 
Morgan^  in  the  pleadings  mentioned,  and  of  all 
sums  of  m<mey  received  by  the  said  defendant,  as 
agent  to  the  said  plaintiff j  and  also  to  the  mort- 
gagees^ and  when  and  how  suck  sums  of  money 
were  paid  or  applied  to  their  accounts  respec- 
tively 9  and  to  tax  the  several  bills  of  costs  claimed 
to  be  due  to  the  said  defendant  from  the  said 

plaintiffs 
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plaintiff,  as  his  httorneyy  solicitorj  or  otherwise) 
and  to  report  what  he  should  find  due  from  the 
said  plaintiff  to  the  said  defendant  on  account 
thereof;  and  to  take  an  account  of  the  rents  and 
profits  of  the  mortgaged  estates  in  the  pleadings 
mentioned,  and  of  the  timber  which  had  been  felled 
thereon,  and  on  the  estates  not  in  mortgage  re- 
ceived  by  the  said  defendant,  or  by  any  other  per- 
ison  or  persons,  by  his  order,  or  for  his  use,  or 
which,  without  his  wilful  default,  he  might  have 
received,  and  the  times  when  he  or  tliey  respec- 
tively received  or  might  have  received  the  same ; 
and  to  take  an  account  of  the  rents  and  profits  of 
the  said  plaintiff  ^s  estates  not  in  mortgage,  and 
of  which  the  said  defendant  then  was  or  had  been 
in  possession  under  the  several  executions  in  the 
pleadings  mentioned,  or  otherwise  received  by  him,^ 
or  by,  S^c.  (as  before.)  And  the  Deputy  Remem- 
brancer was  to  make  to  all  parties  all  just  allow- 
ances, and  all  parties  were  to  be  examined  on  in- 
terrogatories touching  the  several  accounts  and 
bills  of  costs,  as  the  Deputy  Remembrancer  should 
direct,  and  were  to  produce  before  the  Deputy 
Remembrancer  (upon  oath,  if  required)  all  books, 
deeds,  evidences,  papers,  writings,  and  vouchers, 
in  their,  or  any  or  either  of  their  custody  or  power, 
relative  to  the  several  matters  thereby  referred. 
And  it  was  ordered,  that  if  in  the  taking  of  the 
said  accounts,  and  the  taxing  of  the  said  bills  of 
costs,  it  should  appear  that  any  one  or  more 
voucher  or  vouchers  in  support  of  any  one  or 
more  article  or  articles  in  the  said  accounts,  and 
bills  of  costs,  had  been  lost,  or  could  not  be  found, 

then 
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then  the  said  defendant  should  make  oath  before  ^2l 
one  of  the  Barons  of  that  Courts  that  such 
voucher  or  vouchers  did  theretofore  exists  and  of 
ike  contents  and  purport  thereof  and  that  the 
same  had  been  delivered  up  to  the  said  plaintiff. 
And  it  was  further  ordered,  that  the  directions 
anfl  provisions  in  the  order  of  the  10th  day  of 
July  1795,  should  continue  and  remain  in  full 
force^  as  if  the  same  were  herein  contained,  and 
made  part  of  this  decree.  And  it  was  ordered^ 
that  the  consideration  of  interest  of  mpnies  re- 
ceived by  the  said  defendant,  or  which,  without 
his  wilful  default,  he  might  have  received  until 
the  actual  payment  or  application  thereof,  and  the 
consideration  of  the  costs,  and  all  further  direc- 
tions touching  the  matters  thereby  referred,  should 
be  reserved  until  the  Deputy  Remembrancer  should 
have  m^de  his  general  report  touching  the  said 
matters;  and  in  the  mean. time  all  or  any  of  thei 
parties  were  to  be  at  liberty  to  apply  to  the  Court, 
as  there  should  be  occasion. 

That  decree,  having  been  drawn  up,  was  deli- 
vered to  the  said  plaintiff  for  perusal;  but  it  was 
not  passed  till  November  1797. 

On  the  nth  of  July  1798,  the  plaintiff  gave 
notice  of  motion  for  the  13th,  that  the  said  fVil- 
liam  Farrer  and  James  Morgan ^^  the  mortgagees 
for  8,000/.,  might  be  directed  to  deliver  up  the 
possession  of  the  mortgaged  estates,  on  the  ground, 
that  the  8,000/.  had  been  paid  off  by  rents  and 
profis^  when  the  counsel  for  the  mortgagees  and 

judgment 
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I8lt.      judgmelit  6reditord,   submitted,  that  the  motioft 

^'^^^     could  not  be  granted  while  the  subsequent  fnort-^ 

ttoR«Aii     S^S^  ^^^  4,000/.,    and   also  the  judgments    foi* 

^otbttu    1,547/.  19^.,  1,142/.,  and  5691.,  which  were  decided 

to  be  tackable  to  the  mortgages j  remained  unpaid. 

An  order,  agreeable  to  one  part  of  that  application, 

was  made  on  the  13th  {July)  referring  it  to  the 

Deputy  Remembrancer  to  appoint  a  proper  person 

to  be  receiver  of  the  rents  and  profits,  who  was 

to  pay  the  same  half  yearly  to  the  defendant  JaA;i 

Morgan^  till  further  order. 

In  November  1799,  the  defendant  put  In  his 
examination  to  interrogatories  exhibited  by  the 
plaintiff,  and  in  the  schedules  thereto,  he  set 
forth  an  account  of  all  monies  received  by  him  as 
agent  to  the  plaintiff,  and  to  the  mortgagees,  and 
df  the  interest  due  thereon,  and  an  account  of  the 
feceipt  of  the  rents  and  profits,  and  the  applica* 
tion  thereof. 

1801.  On  the  17th  oi  June  1801,  the  plaintiff  moved 

^Hkj^.    that  the  Deputy  Remembrancer  might  be  at  li- 


berty to  make  a  separate  report  of  all  dealings 

Order  OD  mo-  "^  .  *  ti«./¥%         %    t   c 

tion  for  sepa-   and  transactions  between  the  plamtitt  and  deten- 


nte  report 


dant,  as  far  as  related  to  the  monies  actually  re- 
ceived and  paid  on  account  of  the  mortgages  and 
judgments  in  the  bill  mentioned,  and  of  all  sums 
received  by  the  said  defendant,  as  agent  to  the 
said  plaintiff,  and  also  to  the  mortgagees,  and 
when  and  how  such  sums  were  applied  to  their 
account  respectively;  and  of  the  rents  and  pro- 
fits of  the  mortgaged  estates  in  the  pleadings  in 

that 
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that  cause  mentioned^  and  of  the  timber  felled 
thereon,  and  on  the  estates  not  in  mortgage,  re- 
ceived by  the  said  defendant,  or  by  any  person  or 
persons  by  his  order  or  for  his  use,  and  the  times 
when  he  or  they  received  or  might  have  received 
the  same ;  and  also  of  the  rents  and  profits  of  the 
said  plaintiff's  estates  not  in  mortgage,  and  of 
vfaich  the  said  defendant  then  was  or  had  been 
ia  possession,  under  the  several  executions  in  the 
said  pleadings  mentioned,  or  otherwise  received 
hyhmij  or  by  any  person  or  persons  by  his  order, 
or  for  his  use ;  and  the  times  when  he  or  they  re- 
ceived or  might  have  received  the  same.  And  on 
the  80th  an  order  was  made  ia  the  words  of  the 
notice. 


1817. 


BiMOAH 


In  December  1801,  arid  in  Januari/f  February ^ 
March,  April,  and  May,  1 802,  the  parties  attended 
the  Deputy  Remembrancer  on  the  reference  to 
him  under  the  last  order.  And  on  the  16th  Juiy 
the  Deputy  Remembrancer  made  his  separate  re- 
port,  and  thereby  certified 


That  the  plaintiff  had  applied  to  the  said  de-      laos; 
fendant  to  raise  him  money  on  mortgage,  on  his    ^mjX- 
and  wife's  estates  in  Wales,  and  that,  pending  the  .^  J^^^e 
negociation  for  such  loan,  the  said  defendant  had    Report. 
advanced  the  said  plaintiff  dkoers  sums  of  money ^ 
the  properly  of  Chardin  Morgan,  in  his  hands, 
and  took  the  plaintiff's  bonds  to  the  said  Chardin 
Morgan  for  the  same,  which  bonds  were  after- 
wards consolidated  by  a  bond  for  2,400/«,    the 

component 
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component  parts  whereof  were  set  forth  in  the  first 
schedule. 

That  the  money  advanced  on  the  said  bond  for 
2,400/.  was  the  proper  money  of  the  said  defend- 
ant ^  and  he  certified  the  indenture  of  the  4th  of 
May  1775  i  the  indenture  of  settlement  of  the 
5th  of  the  same  May ;  the  indentures  of  lease  and 
release  of  the  24th  and  25th  of  March  1775;  the 
deeds  poll  of  the  Slst  o^  May  and  1st  oi  June 
V17S ;  and  the  indenture  of  assignment  of  the  2d 
o£June, 


That  the  6,610/.  was  made  up  of  the  said  bond 
for  2,400/.,  and  of  the  aforesaid  4,209/.  7s.  Id. 
and  12^.  11^.,  and  that  the  said  bond  was  depo- 
sited by  the  aforesaid  William  Farrer  and  James 
Morgan  with  the  said  defendant,  and  the  said 
4,209/.  7^.  1^.  paid  into  his  hands  as  agent  to  the. 
said  plaintiff;  and  therefore  he  had  charged  tlie 
said  defendant  with  the  whole  of  the  said  6,610/., 
composed  as  aforesaid,  as  monies  actually  received 
by  him,  as  agent  both  to  the  said  plaintiff  anif 
the  mortgagees. 

And  he  certified  the  aforesaid  deed  poll  of  the. 
2d  of  ^pW/ 1776,  for  1,390/.,  and  he  found  that 
the  said  1,390/.  was  made  up  of  1,800/.,  arising 
from  the  sale  of  tmst  funds,  vested  in  the  said 
TVilUam  Farrer  and  James  Morgan^  and  ofl90L 
added  thereto  by  the  said  defendant  out  if  his 
own  proper  monies^  and  that  the  said  1,200/.  was 
received  by  the  said  defendant  as  agent  to  the  said 

^  plaintiflT 
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^latotifF  and  the  mortgagees,  and  he  certified  the 
indenture  of  the  3d  of  April  1776,  for  4,000/.,  and 
that  the  said  4,000/.  was  received  by  the  said  de- 
fendant as  agent  to  the  said  plaintiff  and  the  said 
Henry  Wilder^  the  mortgagee,  making  together 
12,000/. 

And  diat  the  said  defendant  had-  paid  to  the 
said  plaintiff,  or  to  his  use,  the  whole  amount 
thereof  in  manner  set  forth  in  the  second  schedule, 
amounting  to  12,000/.,  which  he  had  allowed,  ex- 
clusive of  the  costs  of  the  trustees  of  the  term  of 
five  hundred  years,  in  the  execution  of  the  trusts 
thereof;  in  which  schedule  was  comprized  the 
several  sums  of  2,400/.  and  13/.  19^.  5^.,  which  he 
said  defendant,  on  the  aforesaid  2d  oi  June  1775, 
had  applied  in  discharge  of  the  .principal  and  in- 
terest then  due,  in  respect  of  the  said  bond  for 
2,400/.,  and  which  bond  was  on  that  day  delivered 
up  to  the  said  plaintiff  to  be  cancelled. 

And  he  certified  the  indenture  of  the  11th  of 
May  I776,  for  1000/.,  and  that  the  said  defend- 
ant,  as  agent  to  the  said  plaintiff,  received  the 
same  1,000/.  of  the  said  Chardin  Morgan  for 
the  use  of  the  said  plaintiff.  And  he  certified 
the  aforesaid  deed  poll  of  the  8th  of  March  1777 f 
for  300/.,  and  the  aforesaid  warrant  of  attorney 
of  the  6th  of  July  177B,  fot  1,547/.  19^.,  com- 
posed  of  the  said  1,000/.  and  300/.,  and  of  120/. 
and  interest;  and  that  the  said  defendant  had  paid 
and  applied  the  said  1,000/.  to  or  to  the  use  of 
the  said  plaintiff  in  manner  stated  in  the  third 

vol..  V,  F  schedule, 
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1817.      schedule,  amounting  to  the  sum  of  1,000/. ;  65^4^ 

^^^     S^.  Id.  whereof  consisted  of  money  pftid  to  or.  to 

•^^^     the  use  of  the  plaintiifi  which  he  had  allowed,  and 

vMioOm*    347/.  17^.  iiJ.,  residue  t hereof ^  fie  found  th^  der 

fendant  had  retained  in^or  tovmrds  the  dkchArgie 

of  bills  of  costs  claimed  to  be  due  to  him. 

And  he  certified  the  warrant  of  attorney .  tp 
enter  up  judgment  for  1,142/.,  and  that  the  same 
was  composed  of  the  sums  stated  in  the  fourtb 
schedule^  amounting  to  1,142/*;  530/*  whereof  .he 
found  to  have  been  money  paid  by  the  said  de- 
fendant to  and  on  the  account  of  the  plaintiff, 
which  he  had  allowed,  and  the  residue  thereof 
consisted  of  the  particulars  in  the  same  schedule 
stated* 

And  he  certified  the  aforesaid  judgment  for  56^1. 
And  he  found,  that  over  and  above  the  sums  th/ire* 
inbefore  mentioned  to  have  been  received  b^  ^ 
said  defendant,  as  agent  to  the  said  plaintiffyri^il 
on  his  account^  he  had  received  the  sevei^^s^iftft 
mentioned  in  the  fifth  schedule^,  amo^ntjqg^lp 
1,340/.  4^.;  and  that  he  had  thereout  paid  to  se* 
yeral  persons  on  account  of  the  said  plAintiflTi^e* 
\eral  sums,  to  the  amount  of  79Q/-  Oj:.  Sli/M  wbi<^ 
he  had  allowed,  and  550/.  3^.  2j:i/.,  re^idu^  tbescftf^ 
he  found  the  ^aid  defendant  had  retained  mjot 
towards  discharge  of  bills  of  costs,  the  particivlara^ 
of  which  payments  and  applications  w^re  set  forth 
in  the  sixth  schedule^  amounting  to  1,340/.  4f. 
And  he  found  that  the  defendant  had  received  for 
ren.ts  and  profits  the  several  sums  mentionedrin  the. 

s  seventh 


^f^ftnth  schedule,  amoutititig  to  16,66&/.  18^.  I^rf.,       ^^"^ 
and  had  disbursed  for  taxes  and  otherwise  sereral      i^bwm 

mans  atnountmg  to  l}471/«  lOs.  9^d.j  which  he  had  momaA 

allowed,  the  particulars  whereof  were  set  forth  *""«*•«• 
ia  the  eighth  schedule* 

And  he  found  the  defendant  had  received  fof 
ttnts  and  profits  of  the  estates  not  in  mortgage 
neveral  sums  mentioned  in  the  ninth  schedule^ 
amounting  to  1,818/.  S^.  6d.y  and  had  disbursed 
thereout  for  taxes  and  otherwise  several  sums 
menticteed  in  the  tenth  schedule,  amountmg  to 
76/.  €s.  1  Id.,  Which  he  had  allowed. 

And  he  found  that  the  d^^fendant  had  received 
for  timber  several  sums  mentioned  in  the  eleventh 
ichedttle,  amounting  to  739/-  15^.  7d. 

And  he  certified  that  he  had  taxed  the  costs  of 
die  ejectments  at  188/.  17s.  8//.,  and  the  costs  of 
ihb  judgments  at  SSL,  but  had  not  t&xed  the  costs 
00  pfdceedings  on  the  said  jud^ents^-^onceiv- 
ingthat  he  was  tiot  authorized  so  to  do. 

To  that  report  the  plaintiiF  took  ten  several  The  pWntir. 

^  *  exceptions  to 

esceptions,  1st.  That  there  was  no  evidence  that  **>«  »"*  »n«- 

nte  report. 

tk€  several  sums,  the  component  parts  of  the  said 
i^OOl.^  were  advanced  by  the  sdid  Chardin  Mor- 
gtti,  6r  the  defendant  John  Morgan,  and,  if  ad^ 
vancedj  they  appeared  to  have  been  tht  money  of 
tkt  said  defendant ;  and  therefore  ought  not  to 
have  formed  any  part  of  the  account  directed  by 
th€  order  of  the  80/ A  of  June  1801,  which  was 

F  2  confined 
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confined  to  such  monies  only  as  were  received  and 
paid  on  account  of  the  mortgages  andjudgments, 
or  received  by  the  defendant  as  agent  to  the  plain- 
tiff and  the  mortgagees* 

2dly.  That  the  money  advanced  on  the  said 
bond  for  2,400/.  <vas,  if  advanced  at  all,  the  pro^ 
per  mofiey  of  the  defendant,  and  had  no  relation 
to  the  account  directed  by  the  order  of  the  20th 
of  June  1801. 


3dly.  That  the  only  consideration^  of  die  mort- 
gage for  6,610/.,  or  the  only  money  received  by 
the  defendant  as  agent  aforesaid,  in  respect  to 
that  transaction  was,  4,209/.  7^.  Id. ;  the  said  lH>nd 
for  2,400/.  halving  no  relation  to  the  said  mort^ 
gage,  and  being  an  item  in  the  general  account, 
and  not  within  the  meaning  of  the  said  order,  and 
that  the  12^.  11  rf.  Was  never  paid^ 

4thly.  That  there  was  no  evitknce  respeciting 
the  receipt  of  1,200/.,  part  of  the  1,390/.,  by  the 
said  defendant,,  as  agent  aforesaid,  or  of  the  pay- 
ment of  190/.,  the  remainder  thereof,  by  the  de- 
fendant, out  of  his  own  proper  monies,  or  that 
any  part  of  the  said  1,390/.  was  advanced  on  ao* 
count  of  the  mortgage  for  that  sun\\.  cvcept  a 
memorandum  indorsed  on  the  marriage  settlement 
of  the  5th  Qi  May  1775  \  and  if  the  said  1,390/. 
was  paid  by  the  said  trustees  to  the  defendant,  it 
was  not  received  by  him  as  agent  to  the  said  plain- 
tiff in  respect  to  that  mortgager  and  must  there-* 
fore  be  considered  like  any  other  money  belonging 

to 
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ip  tli€  said  defendant,  and  afterwards  advanced       1817. 
to  the  said  plaintiff,  and  could  only  be  referred  to      ^•^^^>^ 
the  general  account,  and  therefore  not  within  «. 

the  terms  of  the  said  order;  and  the  said  4,920/.     andoUien* 
7s.  Id.  and  4,000/.,  making  together  8,209/.  7*.  Irf., 
constituted  the  total  amount  of  monies  received 
by  the  defendant,  as  agent  to  the  said  plaintiff 
and  tlic  mortgagees. 

Sthly.  That  the  Deputy  Remembrancer  ought 
not  to  have  allowed  or  included  in  the  second  sche- 
dule the  said  2,400/.,  and  the  sum  of  31/.  19a*.  3d. 
for  interest  thereof. 

Sthly.  That  there  was  no  evidence  of  the  pay- 
ment of  1,000/.  (part  of  the  aforesaid  1,547/*  19^.) 
by  the  said  Chardin  Morgan  to  the  said  defendant, 
as  agent  of  the  said  plaintiff,  except  the  produc- 
tion  of  the  assignment  and  judgment. 

7thly.  That  the  Deputy  Remembrancer  ought 
not  to  have  certified  the  warrant  of  attorney  of 
the  6th  oiJuly  1778,  for  1,142/.,  or  the  composi- 
tion thereof,  as  the  same  had  no  relation  to  the 
accounts  directed  by  the  order  of  the  2.0th  June 

rsoi. 

Sthly.  That  the  Deputy  Remembrancer  ought 
not  to  have  set  forth  the  judgment  for  5691- for 
the  same  reason. 

9thly.  That  ybr  the  same  reason  the  Deputy 
Remembrancer  ought  not  to  have  certified  the 

F  8  receipt 
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receipt  bj  the  said  defendant  xsi  monies  amoQiit'^ 
ing  to  1,340/.  4^.,  nor  the  application  tiMreof. 

Lastly.  That  the  Deputy  Rexnembnncef  cmglit 
to  have  certified  that  the  sum  of  1,818/.  S^.  6(/.i 
received  by  the  said  defendant  for  rents  and  pro^ 
fits  of  the  estates  not  in  mortgage  were  reeeSved 
by  him  as  agent  to  the  said  trustees  (the  mort-^ 
gagees). 

'  In  Nwemher  and  December  followii^,  the  ex^ 
ceptions  were  argued;  after  which  and  befbr6 
file  Court  had  pronounced  judgment  there,  the 
|)laintifF,  on  the  15th  of  July  1803,  obtained  an 
order  by  consent,  whereby  he  was  to  be  at  liberty 
to  pay,  on  or  before  the  7th  of  November  then 
next,  to  the  defendant,  and  to  the  mortgagees, 
16,000/.,  being  the  amount  of  the  principal  and 
interest  claimed  to  be  due  upon  the  aforesaid  se* 
veral  mortgages  for  6,610/.,  1,390/.,  and  4,000/., 
and  the  aforesaid  two  several  judgment  debts  of 
1,149/.  and  569/*  over  and  besides  the  monies  after 
mentioned.  And  it  was  ordered^  that  on  such 
payment  the  mortgagees  should  re-convey  or  as** 
sign  the  mortgaged  estates  to  the  plaintiff;  aad  it 
was  ordered  th^t  John  PhillipSy  the  then  receiver 
of  the  rents  and  profits,  should  be  discharged,  and 
John  Browtiy  of  Caermarthen^  gentleman,  ap- 
pointed in  hife  stead ;  and  that  the  said  John  Pkil^ 
lips  should  pay  to  the  defendant,  pursuant  to  aa 
order  of  the  11th  of  July  then  instant,  1,618/. 
4j;  7i/,,  balance  of  account  to  JUichaefrhas  then 
last 

On 
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Qa  dne  9tbof  fWfunrjr  1804>  the  Court  over-      im. 

ruled  all  Uie  ten  exceptions,  the  Lord  Chief  Baron  ^T^^ 
(M'Doitald)  pronouncing  the  judgment  of  the         v. 

Court  as  loUows  >—       ,  . « 


*  The  delay  of  twenty  years  and  upwards  has       1804. 
<fftmgled  this  matter  to  such  a  degree,  that  there     mj«^ 
cui.he  .99  surprise  that  men  not  intuitively  gifted  jj^^^f 
with  the  power  of  unravelling  folly,  stupidity,  g»«  ^'cr^on 
extravagance,  absurdity,  carelessness,  and  every  UMexcepUow 
t^lipgilliat  can  tend  to  entangle  an  human  trans* 
^Qtwn*  caajunderstand  this  cause.    I  have  not  my- 
lelf  such  faculties  as  to  be  ablci  without  infinite 
pains>  trouble,  and  difficulty,  even  to  comprehend 
it    We  are  not  here  in  the  case  of  an  infant,  hut 
in  the  case  of  an  adult^-^-a  barrister«*-a  magistrate*«r 
one  who  has  been  sheriff  of  Middlenx^  and  one  of 
tbe  sheriffs  of  the  city  ofLondon^  and  chief  xr^ 
gistrate  of  that  city,  one  who  has  settled  accounts 
oy^r  ^d  over  again,  ataid  has  executed  d^ed^i  so- 
lemn, instruments,  of  which  he  was  a  perfectly  com- 
{tfteat^  judge,  and  has  in  subsequent  instruments 
f^ti&eA  those  prior  instruments  so  brought  under 
his  Kiew  and  to  his  understanding  repeatedly.' 

.     r 

•  I  .presume  i  need  not  ^^^, ,  that  [  howevet*  large, 
texteTHuve,  and  almost  i^finit?,|  thfi  powers  of  a 
court  of  equity  are;  in  the  <:ase  of  attomies,  in 
bringing  them  to  account,  they  are.  yet  to  be  bound 
by  a  reverential  awe  of  disturbing  solemti  instru- 
ments repeatedly  recognized,  and  of  which  the  par- 
ties themselves  were  peculiarly  competent  judges. 
I  need  not  say,  that  such  instri^mcnts  are  not  to  be 

7  4  disturbed 
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iWJ.      <li5turl?fi4  at  tl)(?  dmtBfk/w  of  so  many  years  J  I  need 

"^^/^     not,  caU  to  mnd  the.  reverential  awe,  .for  I  will 

T'*      repeat  the  WQf Us,  that.  13  due  tamarriageHsettle'- 

MdoUj^w,    ments,  tinder  which  children  are  puvi^ha^efS)    if 

there  be  any;  but  whether  there  be  or  not,  that 

makes  no  difference,  for  the  effect  of  the  parties  is 

eq^u^lly  ^oleroij,.  ancj  the  intent  of  the  instrumfnts 

is  th^  samie:;  I  nee4  apt  say  that  mortgages. of  .a< 

gre^fc  rpa^y  yi^ars.  sta|xdi^g>  since  the  time  the  conn . 

tra^t.Mrith  respect  thereto  was  entered  into,  .aM< 

nqt,tQ  be  trifled  with*    Absolute  demonstration 

.wpujd  be  necessary  to  overturn  such  instruments  jr 

b^t  as  bet^eei^  Sir  fVatkin  Lctoas  ai^d  Mr.  Morgim, 

th^se  mortgages  must  npyer  be  touched,  they  have 

bej^n  soIeiTinly  entered  into  and  ^cted  upon,  and 

have  never  been  complained  of  for  between  twenty 

an^  thirty  years  from  the  time  of  their  execution/ 

'  We  have  here  a  case  in  which  the  tran9aptions 
be^an  as  far  back  as  the  year  1774,  thirty  year9 
from  the  moment  in  which  I  am  speaking.  It 
seeiped  to  me  in  the  argument  for  the  plaintiff*, 
that,  it  was  supposed  that  he  had  never  spent  a 
shiUing;  ti)at  all  th^  expenditures  that  were  im**  * 
puted  to  him  were  all  false,  from  the  beginning  to  . 
the  end :  but,  on  the  contrary,  it  was  admitted  by 
his  counsQl,  that  enormous  sums  were  spent  in 
electioh  projects.  \^e  all  know  that  a  man  does 
not  serve  the  offibe  of  sheriff*  of  London  gratis — the 
office  of  maypr  ^tis?— much  less  can  a  man  make 
a  considerable  figure  in  the  world  gratis;  it  is  im- 
possible. And  po\y  the  drift  of  these  exceptions 
to  the  Deputy  Ropiembranqer's  cepprt,  is^toent^r 

into 
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into  every  ^t  of  the  items  at  the  distance  of  igi7. 

tireiity-^ur  or  twenty-five  years,  and  to  enquire  ""^"^^ 

respecting  large  sums  advanced  upon  mortgages,  «. 

t&e  mortgagees  being  in  many  instances  trustees  and'otfaenf. 
uteler  marriage-settlements/ 

^'•itis  said  in  the  present  instance^  that  the 
mortg:^  mioney  is  compounded  of  vari6us  sums, 
and  of  bonds^  of  which  bonds  the  Deputy  Re- 
mdnbtancer  states  one  bond  to  amonnt  to  S,400/., 
aattthat  the  Deputy  Remembrancer  ought  to  have 
entet^  into  all  those  sums.    This  bond  for  S,400/. 
cotaposes  part  of  the  sum  that  was  settled  by  the 
defendant  John  Morgan^  on  his  marriage,  upon 
his  wife  and  children;  it  was  delivered  by  him  to 
the  trustees  of  such  marriage-settlement,  and  they 
delivered  it  again  to  him  as  the  agent  of  the  plain- 
tiff, to  be  cancelled.    And  in  a  subsequent  mort- 
gage to  Mr.  tVilder^  this  very  transaction  reciting 
thi^  very  bond,  is  again  recognized,  and  that  in- 
strument is  executed  by  the  plaintiff  at  the  dis- 
tanced of  some  time;  and  now  it  is  asked  to  enter 
iorto  all  the  component  parts  of  that  bond  as  against 
tiief^ortgagees.     I  believe  so  violent  a  thing  was 
never  done.    But  let  us  see  whether  there  is  any 
authority  for  doing  it.    The  order  of  the  Court 
for  making  this  separate  report  directs,  &c.'  \read 
the  Order  on  the  Judgment  of  179$,  ante^p.  59.] 

'  In  the  execution  of  this  order,  the  Deputy  Re- 
membrancer seems  to  me  to  have  done  precisely 
what  he  ought.    The  three  first  of  these  excep-  ^ 
tjons  all  relate  to  the  same  subject;  and  the  sum 

and 


11^7.  and  embsttncp  <)f  t)M^  tninsactkm  is  Beither^mare 
^*^^^"^  nor  Jfl«s  than,  t)Ms»  that  certain  sums  of  incHPt^y 
7.^  being  necessary  for  the  plaintiff's  occasions,  IS»OCM>/« 
Jid'oo^  was  to  be  raised,  and  of  thia  18,000/.,  S|40(V^  i» 
the  part  most  objected  to*  I  have  already  tp!ffm 
the  history  of  that ;  and  it  should  seem  to  me,,  that 
the  idea  of  its  npwbeiqg  to  be  taken  fropidhe 
account: of  the  mortgages,  and  made  an  it^min 
thegenexal  account  between  the  defendant  Jinba 
Mergqnmd  the  plaintiff,  vcxujd  be  the  greatest 
injustice  to  the  mortgagees  and  tUe  xiatuU  quM 
tjru9t  of  those  mortgagees.  The  effect  of  the 
order  for  a  aeparate  report  does  not  reach  any  such 
trwsaction;  it  has  been  in  that  order  studiously 
avoided.  It  unquestionably  never  was  the  inten* 
tion  of  the  Court  to  distivb  the  mortgi^;es ;  as 
v(i^  might  it  be  supposed  it  was  intended  that  the 
Judgments  should  be  disturbed ;  that  certainly  was 
not  the  case:  and  the  Deputy  Remembrancer  well 
understood  the  order,  by  proceeding  upon  the  foot 
of  those  solid  instruments  executed  at  the:  dis« 
tanqe  of  so  many  years.' 

.  '  T)rithout  travelling  minutely  through  every 
one  of ,  these  exceptions,,  with  respect  to  t^e  ether 
sums,,  the  sf^i^e  pbser^vfttipn  fpplics;  ti^^t  .tjl;iey,?ure 
all  cpmprejiendj^^  jPj^o^d  instruDfente  ^iwe 

been  9?c^^ptp4  Ipijjg.^gq,  ^d  ^bic^  t^party  l?8nv 
self,  a  jpirofessionaLman,  has  had  the  revision  €)f 
^gain  and  again,  aq4  ^ever  m^de  the  least  oEijec- 
tion  to  till  within  tbese^  £!pw  years,  althoi^h  the 
transaction  upon  whidh  they  are  bottomed  ia  as 
old  as  1774.^ 

^  The 
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•The only  further  observation  1  will  make^  is      la**, 
up(m  the  objection  to  certain  retainers  by  the  de^     ^'^^ 
fendant  John  Morgan  for  his  bills  of  costs ;  and         ^ 
these  amount  to  large  sums :  one  item,  3001.  and    wft  •uim. 
upwards;  another,  500/.  and  upwards.    We  are 
gcmg  over  a  great  length  of  time-^or  a  great 
aumber  of  years.    We  know  that  election  contests 
are  expensive  matters.    When  these  matters  are 
kcn^ht  into  a  sheet  of  paper^  the  sum  seems 
hrgt  i  but  when  the  situation  and  conditiott  of  the 
pattitey'"  and  length  of  time,  be  conindetedy  tiie 
smns  appearing  to  have  been  expended  tit  litiga^ 
tion  and  the  various  transactions  for  thirty  yeatt 
\»gky  though  they  may  startle  tlte  eye  at  Srst  per* 
bi^,  yet,  when  considiered,  there  may  be  a  more 
reasonable  foundation  for  them  than  appears  at 
first  sight.    With  respect  to  this,  I  have  midei^ 
stood  all  along  that  these  bilb  of  costs  are  to  be 
taxed/ 

^  The  Master  has  properly  stated  what  the  de- 
fendantJi^An-^or^aiihas  accounted  for,  liamely, 
his  receipts  in  his  quality  of  agent  for  the  plain- 
tiff, or  in  his  quality  of  agent  for  the  plaintiff  and 
the  mort^gees;  he  therefore  states  that  these 
sums  are  received.    There  are  certain  bills  of  costs 
which  were  paid  to  other  attomies ;  but  these  I 
take  not  to  be  costs  as  between  the  defendant 
and  the  plaintiff,  they  are  not  bills  to  be  taxed 
as  against  the  defendant,  and  therefore  these  are 
proper  charges ;  but  what  he  has  retained  in  the 
application  of  the  plaintiff's  mooey  which  came 
to  his  hands  for  his  own  bills  of  costs,  that  b  still 

the 
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ipvj,       the  subject  of  taxation:  and  therefore  the  diily 
""^^^^"^^     question  is,  whether  those  sums  are  to  be  struck 

Lewes 

IS  out  of  his  report  or  not?  In  either  case  they  would 

aiKioUien»    be  the  subject  of  taxation.' 

'  .  .    ,,     ♦ 

'  Then  let  us  consider  whether  they  ought  to  be 
struck  out  in  this  case.  It  is  true,  an  attorney  has 
no  claim  for  his  costs  till  they  are  taxed,  if  a  party 
wishes  they  should  be  taxed ;  but  in  transactions 
^  -^,  begun  thirty  years  ago,  is  it  to  be  supposed  that  a 
man  is  to  lie  out  of  his  money,  because  hiS  client 
never  calls  upon  him  to  have  his  bills  taxed  ?  It 
would  be  impossible  for  any  inan  of  business  to  go 
on  in  that  way;  and  therefore  it  seems  to  me  just, 
that  the  defendant  John  Morgan  should  for  the 
present  retain  the  money  for  those  bills  of  costs,  and 
the  other  items  in  the.  account  not  objected  to  for 
80  long  a  time.  But  at  the  same  time  the  plaintiff 
will  have  the  benefit  of  the  taxation  of  these  bills, 
and  whatever  the  Master  deducts  from  them,  will 
be  placed  to  his  credit.  In  so  complicated  a  bu- 
siness, it  would  be  needless  to  go  into  a  detaih 
We  are  all  clearly  of  opinion,  considering  all  the 
circumstances  of  the  case,  that  this  is  such  a  re- 
port aigi  is  proper,  and  that  the  exceptions  must  be 
over-ruled. 


'I  n/-i.;j«"Pff- 


' '  Against 'so  tniicli  of  thit  order  a:s  related  to  the 
ilst.  id."^d.4't1i.'itli.  e'th.'  and  10th-  exceptions,  the 
plaintiff  appealccl'  to  tlie  House  of  Lords,  stating, 
tWthe  defendant  had  prevailed  on  him  to  exe- 
cute the  several  mortgage  securities  without  his 

knowing 
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IntTiving  the  contents  ihcreqf-^that  the  consider 
rations  thereof  were  not  paid— rth^t  no  bond  for 
2,400/.  ever  existed;  and  iiF  it  did,  that  no  consi- 
deration was  ever  paid ;  and  that  at  the  time  of 
the  execution  of  the  said  bond,  and  of  the  sevc- 
lal  other  bonds  before  mentioned,  the  defendant 
had  in  his  hands  considerable  sums'  of  money  ie^' 
longing  to  the  plaintiff.  «^  . 


77 


1817. 


Lbwbs 
r. 

MOBGAM 

aad^thtfrt.: 


In  January  1 807  the  appeal  was  heard,  when 
the  appellant's  (plaintiff's)  counsel  ajdmitted^  that 
the  decree  did  not  direct  any  account  of  the  mort-- 
gages,  or  any  inquiry  into  the  component  ^?Ltts> 
of  the  bonds,  consolidated  by  the  bond  of  the* 
28th  oi  February  177 S;  but  they  contended  that 
the  Court  did  not  mean  to  consider  the  said  bonds 
as  conclusive  evidence  of  the. advancement  of  the 
consideration  thereof  In  answer  to  which  the 
respondent'^  (defendant's)  counsel  insisted^ .  tliat 
the  plaintiff  did  not,  at  the  hearing  of  the  cause 
ia  1796,  impeach  or  attempt  to  impeach  the  mort- 
gs^es;  but,  on  the  contrary,  admitted  them  to 
be  valid ;  insisting  that  the  defendant  shouM  be 
charged  with  the  whole  12,000/,,  as  actually  re- 
ceived by  him,  as  also  with  the  1,000/. ;  and  the 
counsel  for  the  defendant,  and  for  the  mortgagees,; 
further  contended,  that  the  bonds  were  vouchers 
and  evidence,  unless  frattd-  or -imposition  were 
proved;  whereas  np  such  thing. either .w,as,  or  was 
even  attempted  to  be  proved;  and  t^at  the  Court 
of  Exchequer,  by  unanimously  confirming  the  re- 
port, had  in  effect  declared  suph  to  b^  the  true 
intent  and  meaning  of  the  original  decree^ 

On 
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On  the  aoth  Gf  FihrUdry  following,  the  Uous« 
of  Lords  iielivered  judgment  as  follows  > 


Lord  Rbdesdale.  [Having  stated  the  fitct^ 
of  the  case^the  decree  of  the  Court  of  Exchequer 
of  the  Sd  of  July  1796  (on  the  motion  by  the 
plaintiff  of  the  flOdi  June  1801,  for  a  separate  re^ 
port  as  to  the  mortgage  account,  made  with  a  view 
to  found  an  application  thereon,  to  be  let  into  pos^- 
session  of  the  mortgaged  e8tates)-«and  the  report 
of  the  Deputy  Remembrancer  (16th  July  180S)-^ 
proceeded  as  follows  :]«-^  To  that  report  several 
exceptions  have  been  taken,  which  have  already 
been  the  subject  of  much  discussion.  The  main 
drift  of  those  eacceptions  is,  that  the  Master  has 
proceeded  to  charge  Sir  Watkin  Immm  on  tiitf 
foundation  of  certain  securities,  which  ought  to  be 
xe^rdod  «i  sospicMus,  and  therefore  ought  not  td 
befOoactideredascOQckisiveevidtmocf,  tDwliiditl6 
ol|8etioii  oould  be  made/ 


'l.'.i    9 


^  The  rth,  «»h,  and  9th  exceptions,  which  Wfctt 
taken  by  Sir  Wafhin  Ltwe$y  are  not  under  Wd 
consideration  of  your  Lordships.  The  lOtib  ex^ 
ception  stands  on  totally  distinct  grounds^  and 
applies  to  die  manner  in  which  certain  sums  df 
money  were  received  by  Mr.  John  Morgan.  The 
first  exception  applies  to  the  sum  of  2,400/1  and 
the  mamer  in  which  that  comes  under  your 
Lordships'  consideration  is  this;  the  first  rnort^ 
gage  amounted  to  6,610/.  one  of  the  items  which 
compose  that  sum^  ts  clearly  Ckardin  Morgan"^ 
bond  amounting  to  !2|400/.    It  is  insisted  on  the 

part 
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pattjof  Sir  J^at,}^  Z^c^t  tbat  no  aoplv  imm  of  isn. 
money jLs  t^  j«llLt«!^  o|i  ^  P*rt  of  the  respon*  ^2wm 
dents  before   you  was    ever   advanced.'    Then     „  »• 

^^  Morgan 

(itaiiingithe  1st  e&ee(p0On)  his  Z4>rdsbi|>  coiLti-    andQUMiy. 

^ifnir^^  £  should  observe^  tbatt  llie  order <3f.i  the 

Cqui;t  of  ^Exchequer  for  a  3cpai9te  report  «ooIn» 

tallied  fay  Sir  WatkinLemeif\  rbtses  a 'coiuBklerable 

degree  of  diffiqulty  in  conaidering  the  question^  . j 

whf ttiM^  tlie  exceptioiis  taken  to  the  Master's  re^  :\^.' 

pprt»  be  founded  or  not ;  those  exceptions  having 

been  over-ruled  by  the  Ccsirt  of  Exchequer/ we 

nuit  therefore  endeavour  to  get  out  of  the  difiN 

cdlty  aa  well  aa  we  can/ 

'  Now  one  part  of  liiose  exceptions  is,  fStaX? 
tte  sum  of  2|400/.  for  which  a  bond  wna  givai 
by  Sir  WatHn  Zewes^  was  not  the  money  i«pf 
Cfuirdin  Morgmif  but  was  the  maney  of  Mra 
Mm  Morgan i  and  on  loi^kig  into  )all  Aeceviw 
dace  that  exists  on  that  wbjeoty  it  ia  perfeotfy 
dear,  that  until  Mr.  JeAn  Morgan  gave  in  his 
a^wer  jto  tlic;  biU  of  Sir  ffatkin  Ztme^,  it  was  not 
B|v;te%0ed»  that  it  was  the  money  of  Mr.  .Chardbi 
^ViW  >  ^'^  ^^  maniage  settlement  r^f  Mn 
Jj^  Morgan  shews  that  it  was  notv  the  money 
9^  I^r^  Char  din  Morgan,  but  the  mtoney  of  Mn 
Jc^  Morgan  hmai^lf.  It  is  most  dear»  thai  tte 
trwsaption  wa^  of  such  ana^urQ^thatit  is  extra- 
Qrd^^a^y.  that  M^  John  Mw^^n  should  ever 
I^ive.pijetended  th^t^itw^th/?  mooey  of<7A0rift'A 
Mprgpn^  t^c^ej  jf4l;,h^b^ufnp5i»y  ^di^anced 
by^  Mr.  ^hnjuforgm,  .fi^t,  <rf  t^^e  jn^jpy  belong* 
ing  t»,Mr.-  gl^^rdin^orgft^^jli^  p  if  it^hlKl  bc« 
.  ,,,  actually 
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1817.       actually  the  money  of  Char  din  Morgan  and  not  of 

^^'^^**^     John  Morgan,  there  must  exist  accounts  between 

"J^"      those  two  persons^  which  would  have  shewn  the 

tod^ott^n.    nature  of  the  transaction ;  and  such  accounts  must 

be  within  the  power  of  Mr.  John  Morgan.    No 

such  accounts  however  are  produced.' 

'  But  when  we  come  to  look  at  the  different  sums 
which  form  the  component  parts  of  the  S,400/.  it  is 
perfectly  clear^  that  part  of  that  sum  was  not  the 
money  of  Mr.  Chardin  Morgan,  and  it  is  per* 
fectly  clear,  that  the  representation  contained  in 
the  answer  of  Mr.  John  Morgan,  cannot  be  true ; 
because,  first,  with  regard  to  the  sum  of  500/.  he 
says  expressly  in  his  answer,  that  that  sum  of  SOO/. 
was  advanced  by  Mr.  Chardin  Morgan,  and  re- 
ceived hy  ^\x  Watkin  Lewea.  And  he. produced 
before  the  Deputy  Bemembrancer,  a  small  slip  of 
paper,  as  evidence  to  shew,  that  he  advanced  that 
sum  of  500/.  '^  1774»  January  Slst— Advanced 
"  Sirfra/ArmZ«;w,onbbnd,500/.— «'JV:B.1,000/* 
"  was  borrowed  of  Walter  hy  Holt,  and  20  gui- 
*^  neas  paid,  and  thereout  500/.  advanced  SirlVatr 
^^  kin  Lewes  in  bank  notes;  and  he  paid  out  of  it 
*^  10  guineas.''— Your  Lordships  see  therefore,  that 
this  sum  of  500/.,  which  is  admitted  to  be  the  500/.^ 
which  is  alledged  to  have  been  advanced  by  Char^ 
din  Morgan,  was  the  sum  of  500/.  part  of  the  sum 
of  1,000/.,  which  was  borrowed  of  ^<i/#er,  and  out 
of  which  10  guineas  were  paid  by  Sir  ff^atkin  Lewes. 
It  is  manifest  therefore,  that  the  representation  con- 
tained in  the  answer  of  Mr.  John  Morgan,  on  the 
subject  of  that  bond,  is  not  true,  and  that  the  said 

500/. 
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SM.  wis  not  pfoctrrcd  in  the  maniier  in  which  it      .^^W. 
klhi^re  iUttd ;  arid  diis  sum  of  500/.  which  is  stated    .  t^^^^ 
^  havie  been  advanced  Sir  IVatkin  Lewes  on  bond   ^  3^5,0^,, 
(iFIt  vds  advanced  at  all)  must  have  been  advanced    »^^  ®^***"* 
^Kjr  Mr;  JbA^'  Morgan  himself^    And  if  your  Lord- 
ships look  at  die  appendix,  wliich  contains  the 
accounts  as  taken  on  the  part  of  Mr,  John  Morgan, 
Wh  ^perffectly  clear,  that  though  he  states  in  his 
•aifew^-that  Sir/f^fl/Wn  Lewes  was  debtor  to  Mr. 
^Ohardift  Morgan^  yet  in  his  books  he  states  him    • 
t6  be  debtor  to  fihnself.    The  account  runs  thus— 
"  fdHtuary  Slst,  1774,  advanced  Sir  ff^at kin  Lewes, 
^  on  liond,  500/.,  tad  he  paid  10  guineas  out  of  it. 
^  February  10th. — ^Dd.   by  accepting  draft  for 
^  50/.  payable  at  thirty  days,  and  by  paying  TVio- 
^  mai  Morgan,  Esq.  50/.  £  10*0    0 

^  February  i9ih.    To  Mr.  Skinner       "    *o'6j 
^  •      'Mai/  19*.*    Do.  6n  Bond    ''     ^    "626*  '6 
*^'  ^  44thi    Do.  Noteofttand      10 46^ 

^''^'  27th.     Do.  on  Bond  1^6''' 0^ 

•••-All  these  are  evidently  entries  in  J^Ir.  JoA/i 
Mdr^ah^s  own  books  of  his  own  transactions, 
iViftroUt  one  word  berrig  said  that  this  was  tiie 
money  of  Mr.  Char  din  Morgan^  arid  whicli  sliould 
have  corresponded  with  thfe  flct.  T  take  it  to  be 
clcar,^  if  this  sum  hid  beeli  ev^r  a^anced,  itwa^ 
adturiccd  by  'Mr.  J&hn  Mof^dti;  Wd  T^r/t^hardin 
Morgan's  name  was  made  tise  of  In  trust  for  Mr. 
Jahh  "Morgan.  Aiid  it  is  ii'tteTly  inconceivable^ 
if  this  in  fact  had  been  Mt.  Chardin  Morgan^s 
money,  that  Johfi  ^Utorgdn  should  have  executecl 
auMtwtrumenfc,  in  which  it  was  stated  that  this 
toL.  V.  c  was 


Lbwbs 
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1817.  w^  originally  and  from  the  beginning  the  money 
of  Mr.  John  Morgan,  and  not  the  money  of  Mr. 
Chardin  Morgan.  And  that  is  stated  by  the 
Mc? othti.  Master  in  his  report  as  a  fact,  the  consequences 
of  which  are  serious  with  respect  to  this  case ; 
for,  if  in  truth  this  money  was  advanced  by  Mr. 
Chardin  Morgan,  and  the  bond  given  for  that 
sum,  was  really  his  bond  for  his  own  benefit,  the 
consequence  would  be,  that  Mr,  John  Morgan 
had  no  interest  in  it,  till  he  became  a  purchaser 
of  it  by  assignment;  but  if  this  was  a  transaction 
in  which  Mr.  Chardin  Morgan^  name  was  only 
used  as  a  trustee  for  Mr.  John  Morgan^  the  re- 
sult would  be,  that  this  being  a  debt  of  Sir 
IFatkin  Lewes  to  Mr.  John  Morgan^  the  latter 
had  in  his  hands  during  all  this  time  money  be- 
longing to  Sir  Watkin  Lexoes^  and  nothing  would 
be  more  unjust  than  to  charge  Sir  FFatkin  Lewes 
interest,  as  for  money  advanced  by  other  persons, 
while,  at  the  same  time,  Mr.  John  Morgan  had 
in  his  hands  money  belonging  to  Sir  JVatkin 
Lewesy  for  which  there  was  no  interest  paid.  That 
fact  can  be  ascertained  as  I  apprehend,  and  it 
ought  to  be  ascertained.  And  that  colour  should 
not  have  been  put  on  it,  which  has  been  given  to 
it  by  Mr.  John  Morgan^s  answer,  and  which  has 
been  contradicted^  I  apprehend,  by  other  evidence 
in  the  cause.  If  these  things  be  so,  with  regard 
to  the  first  exception,  I  submit  that  your  Lord- 
ships should  allow  it  so  far  for  the  purpose  of 
having  it .  stated,  whether  the  sum  of  £,400/L 
was  advanced  by  Mr.  Chardin  Morgan  to  Sir 
JVatkin  Lewes ;  and  whether  that  sum  was  due  to 

Mr. 
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Mr,  John  Morgan  originally,  and  not    to  Mr.       1317. 
Chardin  Morgan.  '^In  taking  this  account^  the      ""^^^^ 
Master  will  consider  how  far  the  acceptances  and      1^^^;,^^ 
bonds  executed  from  time  to  time  by  Sir  JVatkin    wm*  othwi. 
Lemts  to  Mr.  Chardin  Morgan^  are  conclusive    ^/^^Pffr  f^or, 
evidence  of  the  fact,  that  the  several  sums  of 
money  alledged  to  have  been  comprised  in  the 
several  bonds,  constituting  2,400/.,  and  for  which 
the  bond  to  that  amount  was  given,  were  actu- 
ally advanced.    Now,  I  apptehend,  that  in  the 
dealings  and  transactions  of  parties  of  this  de- 
scription, and  when  an  account  of  those  dealings 
and  transactions  has  been  ordered  to  be  taken  by  /A<k^  ^y^i.:^ 
the  Court,  a  person  standing  in  the  situation  of  /V  -^-^  /*  '"^  ^ 
solicitor^  %^t,   general  manager,  and  director,  -A*^*^*- 
and  having  the  whole  concerns  of  the  other  party, 
and  having  made  such  other  party  execute  instru- 
ments of  this  sort,  which  are  therefore  liable  to 
suspicion,  it  becomes  necessary  not  merely  to  rely 
on  the  instruments  themselves,  but  to  shew  that  the 
advances  were  actually  made ;  and  the  nature  of 
this  decree  shews,  that  such  was  the  original  inten- 
tion of  the  Court.    It  directs  the  Deputy  Remem- 
brancer to  take  a  general  account  of  the  dealings 
and  transactions  between  these  parties.^  The  first 
exception  applies  to  the  Master's  report,  founded 
on  what,  he  conceives,  constitutes  the  component 
parts  of  the  sum  of  2,400/.,  and  the  component 
parts  of  certain  bonds  said  to  have  been  executed 
by  Sir  JVatkin  Lewes^  of  the  payment  of  the  con- 
sideration of  which  bonds  there  is  no  evidence 
whatever,  ^nd  there  are  circumstances  in  this  case, 

o  2  which 
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1817.       which  tend  strongly  to  raise  suspiciona  with  re- 


lbw«8      ^P^ct  to  the  ultimate  payment  of  this  bond..* 

Ml  #tiien.  ^  I  do  not  think  necessary  to  go  further  into  that 
enquiry.  The  Deputy  Remembrancer  has  clearly 
done  wrong  in  taking  the  instrument  as  conclusive 
evidence  on  the  subject.' 

'  NoW|  what  I  would  propose  to  your  Lordships 
on  this  point  is»  tliat,  as  to  the  first  exception 
which  respects  the  bond  for  8»400^  said  to  have 
been  advanced  to  Sir  Watkin  Lewes  by  Mr.  Char^ 
din  Morgan^  the  evidence  appearing  to  me  suffi*^ 
ciently  decisive  thttt  this  never  was  the  money  of 
Mr.  Churdin  Morgan^  the  Master  should  review 
hi3  report,  and  particularly  en<)wire  and  cettii^) 
what  sums  of  money  wcfte  advanced  by  Mr.  J^n 
Morgan,  on  hi«  (Chitrdin  Morgan's)  account^  to 
Sir  Watkin  Lewes.  Your  Lordships'  order  will 
draw  the  attention  of  the  Deputy  Remembrancer, 
to  that  which  se^ns  the  proper  way  for  him  to 
proceed  in  investigating  these  tranMctions.' 

'  Tlie  second  exertion  k  an  exception  to  that 
part  of  the  Master's  report^  which  states,  that  tlie 
bond  for  2,400/.  tvas  afterwards  for  a  full  and 
valuable  consideration,  bought  up  from  Mr.  Char*- 
din  Morgan^  by  his  brother  Mr,  John  Mergan^ 
That  is  the  substance  of  this  second  exception. 
If  your  Lordships  should  concur  in  opinion  with, 
me,  with  respect  to  the  first  exception,  then  this 
second  exception  ought  also  to  be  wholly  allowed. 

The 
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The  Master  has  reported,  that  for  a  valuable  con*      1817. 


Lewes 


sideratiodi,  this  bond  was  bought  up  by  Mr.  John 
Morgan  of  Mr*  Cbardin  Morgan :  whereas  that  j,^^^^ 
bond  never  was  his  property ;  and  it  therefore  never 
conld  have  been  so  bought  up ;  and  there  is  no 
trace  of  any  such  transactioa,  except  in  the  asser* 
tbn  of  Mr.  John  Morgan^  and  therefore  I  con!- 
cdve  the  second  excepticHi  ought  to  be  allow^/ 

'  The  third  exception  b,  thajt  the  Deputy  Remem- 
brancer has  by  his  separate  report  further  certified, 
that  the  sum  of  6,610/.  the  consideration  for  the 
mortgage  in  the  said  report  ipei^tioped,  consisted 
or  W4S  nvide  up  of  the  bond  for  2,400/.,  and  {the 
sum  of  4,209/.  7s.  Id.  arising  from  thp  saJe  of 
certain  trust  fiinds,  vested  in  William  Farrer  and 
J9vi€$  Morgan,  49  trustees,  named  in  th?  mar- 
riage fiettkment  of  the  said  Joftn  Morgan  md 
Amelia,  his  wife;  and  of  the  sum  of  l£^«  llio^. 
added  thereto,  by  the  said  John  Morgan  :  and  tlia.t 
the  said  bond  for  4,400/.  was  by  tbe  said  William 
fusrrtr  and  James  Morgan^  deposited  with  tlxe 
said  John  Morgan ;  aod  that  the  sum  «f  A,tt09i* 
7s.  Id.  was  by  them  paid  into  the  said  J^hn 
Morgan^s  bands:  and  that  <iie  bond  so  .depo-> 
sited,  with  4,209/-  7^.  1^^  paid  into  the  hands 
of  tbe  said  John  Morgan^  xifese  so  respectively 
deposited  with,  and  paid  to  Jiim  as  the  agent, 
both  of  the  said  Sir  Watkin  Lfimcs  and  the  said 
ffiiliam  Fxtrrer  and  James  Morgan,  the  mort-r 
ga^ees;  and  therefore  he  had  charged  tlie  said 
Jo^in  Morgan  with  the  whole  of  the   sum   of 

o  3  6,610/. 
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1817.       6,610/.  composed  in  manner  aforesaid,  as  money 

^'^2vm      actually  received  by  him  as  agent,  both  to  the 

MoiuiAir     ^^^  ^^^  Watkin  Lewes^  and  the  said  mortgagees ; 

and  othen.    whereas  he  ought  to  have  certified  by  his  report, 

that  the  only  consideration  for  the  said  mortgage 

for  6,610/.  proved  before  him,  was  the  said  sum  of 

AJLO^l*  Is.  Id.  or  that  the  said  sum  of  4,S0d/.  7s.  Id. 

was,  and  constituted  the  only  monies  actually  re* 

ceived  and  paid  on  account  of  the  said  mortgage, 

for  the  said  sum  of  6,610// 

*  My  Lords,  with  respect  to  the  sum  of  S,400/. 
the  observations  which  have  been  already  made,  I 
think  will  shew  that  this  exception  is  well  founded 
as  to  so  much  of  the  6,610// 

yf^i  ^^A/A  *  ^*^  respect  to  the  IS*.  1 W.  that  is  certainly  a 
very  trifling  sum,  but  it  seems  to  be  material  to 
take  notice  of  it,  for  the  purpose  of  the  principle 
on  which  you  should  proceed.  That  sum  is  a  sum 
thrown  in  to  make  the  round  sum,  as  it  is  alleged,  of 
6,610/.,  which  Mr.  John  Morgan  chuses  to  charge 
himself  with.  Now,  the  object  of  the  order  for  the 
separate  report,  is  to  state  the  facts  of  this  mort-- 
gage  transaction^  to  ascertain  what  was  the  real 
transaction  between  the  parties.  It  is  therefore 
impossible  to  allow  Mr.  John  Morgan  to  bring  in 
this  small  sum  of  18*.  \\d.  because  he  might,  on 
the  same  principle,  bring  in  a  sum  to  any  amount, 
if  he  had  chosen  to  jsay  he  had  advanced  any  fur<r 
ther  sum ;  instead  of  saying  the  trustees  had  ad* 
vanced  4,000/.,  he  might  have  said,  they  only  ad* 
yanced  2,000/.,  and  that  the  other  2,000/.  he  had 

advanced 
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advanced  himself:  and  therefore,  it  does  seem  to      .IB17. 
me  that  you  should  notice  that  sum,  and  should       Lbwu 
allow  the  exception  so  far  as  it  concerns  that  sum.      morgan 
It  does  appear,  that  that  sum  was  not  the  money 
of  the  tnistees,  and  was  not  advanced  by  them, 
and  consequently  ought  not  to  make  part  of  the 
sum,  for  which  the  mortgage  for  6,610/.  ^vas  given, 
the  mortgage  purporting  that  this  whole  sum  was 
the  money  of  the  trustees.' 

*  With  respect  farther  to  the  aforesaid  sum  of 
2,400/.  the  Master  ought  also,  under  this  excep- 
tion, to  be  directed  to  review  his  report,  accord- 
ing to  the  directions  before  given  on  the  first  ex- 
ception.* 

*  But  it  has  been  stated  by  the  Master  in  his  re- 
port, that  the  bond  for  2,400/.  was  delivered  to 
Mr.  John  Morgan,  as  agent  to  Sir  IVatkin  Lewes^ 
and  also  to  JVilliam  Farrer  and  James  Morgan^ 
the  mortgagees.  It  seems  therefore  to  be  important^ 
that  the  component  parts  of  this  bond  should  be 
ascertained,  and  that  the  Master,  in  reviewing  the 
matter  of  this  exception,  should  particularly  en- 
quire and  certify  how  and  in  what  manner  this 
sum  of  2,400/.  was  constituted,  and  whether  the 
bond  was  ever  cancelled  and  delivered  up  to  Sir 
IVatkin  LewesJ. 

'With  respect  to  the  fourth  exception,  the  same 

sort  of  reasoning,  that  applies  to  the  sum  of  12^. 

llrf.  on  the  former  exception,  will  apply  to  the 

sum  of  190/.  mentioned  in  this  fourth  exception.' 

o  4  *  Thd 
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iei».  '  The  exception  is,  for  that  the  Deputy  Re-" 

^•^^^^^^     membraQcer  had,  by  his  separate  report,  fiirther 

9.         certified,  that  the  sum  of  1,390/.  mortgage  money 

uuTothen.    therein  mentioned,  consisted  or  was  made  up  of 

the  sum  of  1,200/.  arising  from  the  sale  of  Other 

trust  funds,   vested  in  the  said  William  Farrer 

and  James  Morgan^  as  trustees  as  aforesaid;  and 

of  the  sum  of  IQOl.  added  thereto,  by  the  said 

John  Morgan,  out  of  his  ovm  proper  monies.* 

*  Now,  my  Lords,  that  suifi  of  190/.  said  to  have 
been  advanced  by  Mr.  Jokn  Morgesn^  should  fall 
under  the  8ame<x>nsideration  as  the  small  sum  of 
12*.  lid.  before  mentioned.  There  is  no  evidence 
but  the  assertion  of  Mr.  John  Morgan  himself 
that  he  made  himself  debtor  for  that  sum,  that 
any  such  sum  ^ds  dttunlly  ixdvanc^d  by  tht  trus-^ 
tees :  and  if  not,  it  might  to  haVe  made  tio  part 
of  the  mortgage.  This  puts  the  mortgagees  in  a 
different  situation  from  Mr.  Ji>hn  Morgan ;  I 
therefore  conceive^  that  the  exception  as  to  the 
sum  of  190/.  oihght  to  be  allowed.' 

*  Then,  my  Lords,  with  inspect  to  the  mm  of 
l^SOO/.  it  seems  to  be  extremely  questionable, 
whether  such  a  sum  was  ever  advanced ;  at  leafit 
therc  is  no  evidence  of  it;  for^  as  to  the  mm 
of  600/.  part  thereof,  which  is  stated  to  hav«; 
been  money  secured  by  a  bond,  given  by  a  per- 
son of  the  natne  of  John  Adams  to  C^t€trdin  Mor- 
gan, and  which  bond  is  stated  to  have  been  can* 
celled,  and  in  the  hands  of  Mr.  John  Mergafi, 
if  that  bond  had  been  a  productive  bond,  it  ought 

to 
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to  bavc  been  found  canoelled  in  the  haad«  of  Mr.  ^®^^- 
Adams^  But  it  U  produced  «s  cucelledi  and  ia 
the  hands  of  Mr.  John  Morgan^  And  this  is  to 
be  made  eyidenoe  of  600/.  being  actually  received 
by  the  trustees^  and  advanced  to  Sir  fVatkin 
Lew€s^  Now  this  1,S00/.  is  said  to  oonaiat  ot 
be  made  up  of  six  fen  o^&ce  bonda,  for  100/, 
each,  and  the  bond  (torn  John  Adam$  to  the  said 
Chardin  Morgmn  for  600/.  and  which  latter  bond 
is  ha&ded  over  to  Mr.  John  Morgan^  as  agent 
for  Sir  fFatkin  Lewes.  This  transaction  appeans 
certainly  iK)t  in  the  way  one  would  expect.  There 
is  only  assertion  instead  of  the  proof  of  £icts,  and 
certainly  it  is  a  suspicious  circumstance,  that  Mr. 
Adams's  bond  is  not  in  the  custody  in  which  it 
ought  to  have  been.  It  was  thrown  out»  that  Mr« 
Adams  was  a  person  not  very  capable  of  having 
paid  this  bond.  But  'Still  the  £K^t  of  paying  it 
does  not  at  all  appear,  neither  <loes  it  appear  that 
raoh  bond  was  purchased  by  Mr.  J^Aa  Morgan^ 
Thera  is  not  tbe  slightest  evidencfe  wfaaitsoever 
<»f  tlttt,  and  tbeMfore  I  should  subnit  to  your  Ijord- 
»bip8^  that  the  Deputy  Retiiembrancer  be  directed 
also  to  review  hb  tteport  with  respect  to  that  bond, 
and  particiilarly  t6  tttquure  and  certify,  whether 
the  trustees  ib  due  roarrii^  'settkiaent  of  Mr. 
John  Morgan,  ^ever,  and  when,  and  ia  what  maa- 
ner,  leoeived  this  money,  to  the  amount  of  600t 
ftr  which  this  bond  was  given  to  Mr.  dmrdin 
Morgan,  a&d  to  enquire  i«1io  all  die  ciroumstanxires 
of  this  bofltd  of  Mr.  Adams;  for  it  is  a  very  extra- 
ordinary tnnisactien  as  stated  on  die  part  of  Mr. 
Mm  Morgan.    The  Deputy  ileitoeinbranoer  will 

therefore 
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1S17.       therefore  enquire,  whether  Mr,  Chardin  Morgan 
^^^^^     advanced  the  said  600/.  to  Mr.  Adam^j  and  when, 
Morgan     ^^^  ^  vfhsA  manner.     My  Lords,  these  are  the 
and  othcn.    directions  I  would  give  to  the  Master  on  the  whole 
of  this  transaction,  which  seems  to  me,  in  all  pro- 
bability, to  be  a  mere  fabrication;  this  mortgage 
to  Mr.  John  Morgatij  through  the  medium  of  the 
trustees  in  his  marriage  settlement,  seems  very 
extraordinary.    No  sum  of  money  has  been  actu- 
ally advanced  by  him  for  the  use  of  Sir  Watkin 
Lewes;  but  there  is  a  charge  on  ^irfVaikin  Ltwes 
for  interest  for  giving  credit  for  sums  said  to  helve 
been  paid.' 

*  The  fifth  exception  applies  to  the  application 
of  the  sum^of  12,000/.,  said  to  be  advanced  on  the 
mortgages  that  have  been  mentioned.  That  ex- 
ception is,  for  that  the  Deputy  Remembrancer  has,' 
by  his  separate  report,  further  certified,  that  he 
found,  in  respect  to  the  application  of  the  said  sum 
of  12,000/.  that  Mr.  John  Morgan,  as  agent  to 
Sir  Watkin  Lewes^  paid  to  him  and  to  his  use  the 
whole  amount  thereof,  in  manner  particularly  men- 
tioned and  set  forth  in  the  second  schedule  to  his 
report  aimexed :  and  in  such  allowance  arb  com- 
prised the  sum  of  2,400/.  and  31/.  19^.  5d.j  which 
the  said  John  Morgan^  on  the  aforesaid  2d  day  of 
June  1775,  applied  in  discharge  of  the  principal 
and  interest  then  due,  in  respect  of  the  aforesaid 
bond  of  2,400/.  dated  the  28th  of  February  1775, 
and  which  bond  was  on  that  occasion  delivered  up 
to  Sir  Watkin  Lewes  to  be  cancelled;  whereas  the 
Deputy  Remembrancer  ought  not,  for  the  reasons 

stated 
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stated  in  the  aforesaid  exception,  to  have  allowed      1817. 
or  included  in  the  second  schedule  to  his  report,     ^j^^^ 
the  said  sums  of  2,400/.  and  31/.  19^.  5d.y  for  prin-         •• 
cipal  and  mterest  on  the  said  bond,  in  respect  of   ^ado^btn. 
the  application  of  the  monies  which  the  said  JToAis 
Morgan  had  received,  as  agent  to  the  said  Sir 
Wafkin  Lew^s  and  the  said  mortgages;  nor  ought 
he  to  have  allowed  or  included  in  the  said  second 
schedule  to  his  separate  report,  the  sums  follow- 
ing,  the  sum  of  21/.  Ss.,  86/.  15s.,  fiSP/.  10^.,  96L 
lOs.  6d.,  and  42/.  6s.  ll(i: 

^  Now,  my  Lords,  on  looking  into  this  state  of 
the  application  of  the  12,000/.  the  first  thing  that  I 
have  to  obs^ve  is,  that  there  is  in  that  application 
a  material  difference  from  another  statement,  as  to 
the  application  of  2,400/.  That  of  itself  would 
tend  considerably  to  invalidate  this  statement  of 
the  application  of  12,000/.  And  you  will  find  with 
respect  to  several  sums  of  money,  that  they  ought 
to  have  been  carried  to  a  totally  different  account, 
that  is,  to  the  general  account  between  Sir  JVatkin 
Lewes  and  Mr.  John  Morgan,  different  and  distinct 
from  the  mortgage  money,  and  therefore  it  is  not 
possible  that  the  money  charged  for  interest  on 
those  sums  can  be  considered  as  an  application  of 
this  mortgage  money.  If  the  Master  had  adverted 
to  that,  I  think  it  is  impossible  he  could  have 
reported  as  he  has  done ;  but  I  say,  that  as  to  this 
bond  of  2,400/.  supposing  it  to  be  a  just,  debt, 
it  is  a  debt  due  to  Mr.  John  Morgan  himself.  If 
you  will  take  the  trouble  to  cast  up  the  sums  of 
Bioney  which  be  charges  Sir  IVatkin  Lewes  with, 

and 
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mv.  iod  which  follow  the  6,610/.,  begibnmg  on  k  cer^ 
ttia  d^y  in  /iiib«  1775»  you  will  find  that  he  di^r 
charges  himself  by  subsequent  payments,  indud-^ 
wg  this  sum  of  f2y400/.  which  he  states  to  have 
psod  on  the  18th  of  Julifj  and  you  will  also  find, 
that  the  stated  account  quite  cootradiQts  what 
the  Master  has  stated  by  his  separate  report;  for 
that  sum  of  2,400A  which  was  really  and  truly 
Ihe  money  advanced  by  Mr.  Ji^hn  Morgan  to  Sir 
Wiatkin  Lew^^  is  made  fif^t  of  all  part  of  the 
consideration  of  the  mortgage;  which  is  to  bear 
interest;  and  then,  of  that  mortgage  money,  a  con- 
siderable part,,  viz.  S,40D/»  is  not  paid  till  after 
interest  had  been  paid  to  Mn  John  Morgan  him-* 
self,  and  part  of  the  application  of  the  money  is 
taken  out  of  die  money  advanced*' 

^  It  does  jstriice  me  dberelore,  that  it  is  necessary^ 
for  the  puipose  of  obtaining  justice  between  these 
parties,  that  the  report  ought  to  be  very  strictly 
reviewed  by  Ihe  Master.' 

'  ^ow  what  I  should  pK^)ose  o«i  this  subject,  ia 
to  refer  it  to  the  Master  to  review  his  report,  and 
to  certify  how  far  the  application  of  the  mortgage 
money  set  forth  in  the  Second  schedule,  referred 
to  by  4^  report,,  is  correctly  and  truly  set  ferth^ 
The  remit  of  all  this  will  be,  to  shew  that  the 
application  that  is  set  forth  in  the  Master's  report, 
o^ght  fuot  to  he  considered  as  the  laiie  q)plicatiaii 
of  that  money,  and  the  Master  must  vary  his  re- 
port in  that  lespect.  To  review  his  report  will  be 
su^^ent  for  tiiat  purpose*' 

'It 
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*  It  seems  extremely  problecDaticaly  whether  any  2817. 
of  the^e  transactions  took  place  precisely  as  stated 
in  tlie  Master's  report.  With  xespect  to  the  sixth 
exception,  the  evidence  on  that  subject  appeam  md^SiM 
tome  to  be  extremely  deficient:  it  consists  en«» 
ticely  of  the  assertions  of  Mr.  John  Morgan^  that 
siidi  advances  w^e  made  by  Mr.  Ckardin  Mor^ 
g€H^  And  what  I  should  also  propose  to  y&va 
Lonlslttps»  would  be,  for  the  Master  to  review  his 
fqKxrty  with  respect  to  that  exception^  in  regard 
to  the  1,000/.,  l^OLy  and  300/.,  and  to  ascertain 
ia  what  ttianner  those  sums  were  received  of 
Ckardim  M0rgan^  by  his  brother  Jokm  Morgan^ 
for  the  use  of  Sir  Watkin  LewjaJ 

^  The  tenth  exception  depends  on  a  totally  dif- 
ferent question.  It  refers  to  this:  Mr.  John Mon- 
gun  had  brought  actions  of  ejectment  for  the 
paipose  of  obtaining  possession  of  the  estates 
of  Sir  JFatkm  Lewety  on  the  several  demises  of 
the  trustees  in  his  marriage  settlement;  who  weoe 
tbe  mortgagees  of  die  said  estates;  and  he  in- 
duded  in  those  actions  of  ejectment,  estates  not 
comprised  in  the  mortgages  as  well  as  those  that 
were,  and  of  whicii  he  liad  no  right  to  obtain  the 
possessian;  and  by  the  means  stated  in  the  bill  of 
Sir  fTatkin  Lezaes^  he  got  judgment  and  posses- 
sion. Tbe  rents  and  pofits  received,  were  partly 
for  estates  in  mortgage,  and  partly  for  estates  not 
ia  mortgage.  In  taking  the  account,  die  Depaty 
Remembrancer  has  charged  the  rents  and  profits  of 
tbe  estates  in  mortgage,  against  Mr.  John  Morgan, 
ss  agent  of  William  Farrer  and  Jamts  Morgan^ 

the 
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1817.  the  mortgagees.  But  with  respect  to  the  estdte^ 
out  of  mortgage^  he  has  charged  them  against 
Mn  John  Morgan  himselE;  the  effect  of  which 
uidTiteB.  would  unavoidably  be  to  carry  them  to  the  gene* 
ral  account,  and  not  to  the  account  of  the  mort- 
gagees. Now,  I  should  observe  to  your  Lordships, 
that  although  tortious  possession  was  taken  of 
these  estates  by  Mr.  John  Morgatiy  yet  consider- 
ing the  previous  transactions  that  had  taken  place, 
he  must  be  responsible  in  his  character  of  agents 
and  therefore  those  rents  and  profits  ought  to 
have  been  put  to  his  account  as  agent  of  the  mort- 
gagees, and  not  against  the  separate  account  of 
Mr.  John  Morgan.^ 

*  My  Lords,  these  are  the  observations  which  oc* 
cur  to  me,  upon  the  exceptions  which  have  been 
taken  to  the  Master's  report;  and  if  your  Lord- 
ships concur  in  the  opinion  which  I  have  formed 
of  this  case,  it  will  be  for  the  Court  of  Exche- 
quer to  give  such  further  directions  as  may  be 
necessary  for  giving  effect  to  it.'    < 

Erskike,  Lord  Chuncellor.'^^  My  Lords,  con- 
curring in  opinion  with  the  noble  and  learned  lord, 
in  the  propositions  which  he  has  stated  on  the 
subject  of  this  appeal,  I  shall  only  state  in  a  very 
few  words,  the  principle  on  which  I  proceed  on  this 
occasion ;  because,  I  am  ready  to  admit,  it  is  not  on 
light  grounds  a  Court  of  Equity,  or  any  other  Court, 
should  question  securities  that  have  been  entered 
into  by  persons  of  full  age,  and  delivered  under  their 
hands  and  seals,  for  the  purpose  of  securing  the 

payment 


ICICHAELSIAS  TERM,  58  GEO.  III.  95 

payment  of  debts  that  are  due  by  them,  and  by       ^^i'^* 
which  such  debts  are  acknowledged  to  be  due.       lbvbs 
But  when  a  Court  of  Equity  does  on  such  occasions      morgan 
from  all  the  circumstances  before  them,  make  such    *"^  ®*^"' 
a  decree  as  the  Court  of  Exchequer  did,  and  Mr. 
Morgan  not  appealing  against  that  decree,  if  there 
was  any  foundation  for  it,  it  became  necessary  for 
the  Deputy  Remembrancer  to  take  the  accounts 
on  the  principle  on  which  the  decree  directed  them 
to  be  taken.    And  unless  the  Court  of  Exchequer 
had  seen  good  reason  for  not  holding  the  deeds, 
conclusive  evidence  against  the  party  who  had 
executed  them,  they  would  not  have  directed  an 
account  to  be  taken  of  what  was  due  on  account 
of  the  mortgages,  distinct  from  the  other  money 
which  had  been  advanced  by  Mr.  John  Morgan^ 
The  Court,  however,  did  not  see  such  reason,  be- 
cause of  the  circumstances  that  appeared  in  the 
cause,  and  on  account  of  the  relative  situation  in 
which  Mr.  John  Morgan  stood  towards  Sir  fVatkin 

'  It  therefore  became  necessary  for  the  Deputy 
Remembrancer  to  pursue  the  principle  of  that  de- 
cree, and  not  to  receive  the  deeds  and  instruments 
which  were  so  questionable,  as  conclusive^  just  as  if 
there  had  been  no  such  decree.  And  therefore  most 
undoubtedly  in  that  respect  the  exceptions  ought 
to  be  allowed  which  question  the  mode  in  which 
the  Deputy  Remembrancer  proceeded  in  the  exe- 
cution of  the  duty  imposed  on  him  by  the  Court 
of  Exchequer.* 

'And 
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1817.  *  And  here  I  may  observe,  that  the  mode  of  r«- 

^'^^^  viewing  the  proceedings  in  Courts  of  Equity,  is 
M  BOAK  ^^^  different  from  that  of  reviewing  proceedings 
■ndotheri.  at  kw,  for,  in  the  latter  case,  there  is  no  question 
of  fact  to  be  considered.  The  fiicts  are  not  for  in- 
vestigation. In  proceedings  at  law  the  jury  are 
in  the  habit  of  ascertaining  them,  and  in  writs 
of  error  from  those  Courts  they  appear  upon 
the  record.  But  here  the  duty  is  to  investigate 
facts,  and  I  must  consider  it  to  be  very  unfortu- 
nate that  it  is  so:  and  perhaps  it  well  deserveis 
consideration,  whether  some  remedy  might  not  be 
found ;  as  whether  a  jury  might  not  be  had  to 
apply  their  attention  in  Courts  of  Equity,  to  the 
examination  of  facts,  as  well  as  in  Courts  of  com- 
mon law,  which  would  relieve  you  in  appeals  from 
Courts  of  Equity  from  the  burthen  now  cast  upon 
you  of  investigating  facts  as  well  as  law.' 

*  The  Deputy  Remembrancer  had  jurisdiction  to 
examine  the  facts  given  him  by  the  decree  of  the 
Court  of  Exchequer,  and  the  Court  of  Exchequer 
having  applied  to  his  report  a  construction,  which 
is  in  a  manner  inconsistent  with  a  correct  view  of 
the  evidence,  and  inconsistent  with  the  principle 
of  the  decree,  the  consideration  now  before  the 
House  is,  whether,  on  all  the  evidence  before  the 
Deputy  Remembrancer,  he  has  drawn  the  proper 
conclusion  in  point  of  fact,  looking  at  the  decree  of 
the  Court  of  Exchequer,  which  was  the  foundation 
of  it.  I  conceive  that  he  has  not,  and  therefore 
I  entirely  concur  with  the  noble  and  learned  lord 
in  the  observations  he  has  made  on  the  evidence, 

and 
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and  in  the  propositions  which  he  has  submitted  to 
the  consideration  of  your  Lordships/ 

Therefore  the  House  of  Lords  ordered  that  so 
much  of  the  decretal  order  complained  of  in  the 
said  appeal,  as  over-ruled  the  1st,  2d,  3d,  4th, 
5th,  and  10th  exceptions,  taken  by  the  appellant, 
should  be  reversed,  and 

As  to  the  1st  exception,  that  it  be  allowed  as 
to  the  Deputy  Remembrancer's  having  certified 
that  the  defendant  had  advanced  the  plaintiff  di- 
vers sums,  the  property  oiChardin  Morgan  :  and 
that  it  be  referred  back  to  the  Deputy  Remem- 
brancer, to  review  his  report ^  and  enquire  and  cer- 
tify what  sums  were  advanced  by  the  defendant 
to  the  plaintiff y  as  the^considerdtion  of  the  bonds 
alleged  to  have  been  consolidated  by  the  bond  of 
the  9%th  of  February  1775 ^  for  2,400/.,  and  when 
such  sums  were  paid^  and  by  whom,  and  to  whom 
and  in  what  manner. 
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The  8d  was  wholly  allowed. 

As  to  the  3d — ^allowed,  as  to  the  12^.  lid. ;  it  ap- 
pearing by  the  report,  that  such  sum  was  not  ad- 
vanced by  the  trustees;  and  as  to  the  remainder, 
that  the  Deputy  Remembrancer  should  review 
his  report  respecting  the  2,400/.  and  inquire  and 
certify,  when  and  in  what  manner  the  said  bond 
for  2,400/.  was  cancelled^  and  whether  the  same 
was  ever,  and  when,  delivered  up  to  the  plaintiff: 
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As  to  the  4th,  allowed,  as  to  190/.  (part  of  the 
1,390/.)  for  the  same  reason. — ^The  Deputy  Ke- 
membrancer  therefore  was  ordered  to  review  his 
i:eport,  and  enquire  and  certify,  whether  the  ti;us- 
tees  did  ever,  and  when,  and  in  what  manner,  re- 
ceive yrom  Char  din  Morgan  1,200/.  or  any  other 
or  what  sum  of  money  for  the  fen  office  honds^  and 
bond  of  John  Adams;  and  whether  the  said  bonds 
were  duly  assigned  and  delivered  to  the  said  Char- 
din  Morgan^  and  when  and  in  what  manner;  smd 
if  the  said  trustees  did  receive  the  said  1,200/.,  or 
any  part  thereof,  from  the  said  Chardfu  Morgan^ 
whether  they  advanced  the  same,  or  any,  aod  what 
part  thereof,  to  the  plaintiff,  or  the  d^f^^d^t,  ^ 
bis  agent,  and  in  what  manner. 


Afi,  to  the  5th.  That  the  Deputy  Remembranicer 
should  review  his  report,  and  inquire  and  certify, 
how  far  the  application  of  12,000/.  set  forth  in 
the  second  schedule  to  his  report,  was  consistent 
with  or  different  from  the  account  set  forth  in  the 
answer  of  the  defendant  to  the  plaintiff's  bill, 
and  in  such  answer  said  to  have  been  stated  and 
settled  by  the  said  defendant  with  the  said  plain* 
tiff. 


As  to  the  6th  exception^  That  the  Deputy  Re* 
membrancer  should  enquire  and  certify,  whether 
the  several  sums  of  1,000/.,  300/.,  and  120/.  were 
ever,  and  when^  and  in  what  manner,  received  by 
the  said  defendant,  from  the  said  Char  din  Mar^ 
gan,  for  the  use  of  tlie  said  plaintiff,  and  when, 

and 
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tni  in  what  maimer,  the  said  defendant  first  gave      .  1B17. 
credit  to  the  said  pbintifF  for  sueh  sums.  xl^^ 

Toe  10th  exception  was  allowed.  «vdQtiii:ii. 


•  On  the  3d  of  June  following  (1807),  the  pluin- 
tifF  applied  to  the  Court  for  re-possession  of  the 
estates,  om  a  suggestion,  that  the  rents  ami  profits 
kid  paid- off  die  8,000/.  and  interest,  when  the  Court 
dbebred,  that  as  the  case  was  not  a  case  of  mort- 
gag6^  ift  possessijon ;  but  that  the  plaintiff  having 
litB^self  by  ^ieedaf  under  his  own  hand  appointed 
llie  (lefendiant  recdver,  and  chalked  out  the  m^e 
of  the  application  of  the  rents,  namely,  to  keep 
down  the  interest  of  the  8,000/.  and  4,000/.,  and 
^  the  i^idue  to  himself,  and  that  as  $uch  deeds 
hadnot  beeil  in  any  way  impeached,  and  that  the 
defendant  had  applied  the  rents  accordingly ;  and 
the  plaintiff  having  acquiesced  in  such  application 
fi>r  nioete^a  years — ^he  could  not,  after  such  a 
length  of  acquiescence,  apply  to  vary  die  mode  of 
application. 

On  the  17th  (June)  the  plaintiff  again  applied 
to  the  Court  for  re-possession,  proposing  at  the 
same  time  the  payment  of  600/.  per  annumy  as 
interest  of  the  M^OOO/.';  but  without  prejudice  to 
any  question  in  the  cause,  when  the  Court,  notic- 
ing that  besides  the  mortgages,  there  were  judg- 
ments which  affected  the  plaintiff's  life  estate, 
declared  they  could  make  no  order  out  of  the  re- 
gdar  oooney  and  refused  the  application. 

H  2  On 
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181T.  On  the  2d  of  July  following,  the  plaintiff  applied 

to  the  Court  for  an  order,  directing  the  Deputy 
Remembrancer  to  take  an  account  of  the  8,000/. 
mortgage  money  and  interest,  and  apply  the  rents 
to  payoff  the  same;  and  afterwards  a  like  account 
of  the  4,000/.  and  interest,  and  apply  the  rents 
to  pay  off  the  same.  When  the  Court  again  ob- 
served, that  there  were  judgments  as  well  as 
mortgages,  and  that  the  bill  prayed  a  redemption 
on  payment  pf  all  inoney  due ;  that  the  duty  of 
the  receiver  was  to  apply  the  rents  and  profits  in 
payment  of  the  interest  of  the  judgments,  as 
well  as  of  the  mortgages,  as  they  equally  affected 
the  estates,  and  therefore  refused  the  applicar 
tion.  ;  . 

On  the  10th  of  May  1808,  the  Deputy  Re- 
membrancer made,  his  second  separate  report  *. 

To 

*  And  thereby  certified  as  to  what  sums  were  advanced  by 
the  defendant  to  the  plaintiff,  as  the  considierations  of  the 
sereral  bonds,  consolidated  by  the  bond  of  the  28th  of  Fe-;^ 
bruary  1776,  for  2,400/.  the  several  sums  mentioned  in  the 
first  schedule,  were  advanced  by  the  defendant  John  Marganl 
or  through  his  hands,  to  or  for  the  use  of  the  plaintiff,  in  part 
of  the  considerations  of  the  said  bonds  at  the  several  times,  to 
the  several  persons,  and  in  the  manner  therein  stated^  amount- 
ing to  1,076/.  10s. 

And  that  over  and  above  the  principal  money,  secured  by 
the  said  several  bonds  consolidated  by  the  said  bond  for 
2,400/.  the  consideration  of  that  bond  consisted  of  the  sums 
advanced  by,  or  through  the  hands  of  the  defendant,  to  or 
for  the  use  of  the  plaintiff  at  the  times  (23d  March  and  1st 
April  1775),  and  in  manner  (as  stated  in  the  report),  although, 
wbtequeiU  to  the  date  of  the  said  6o9fc/,  (amounting  to  209// 
14i.)  and  he  certified,  Uiat  m)  evidence  had  been  laid  before- 

him 
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Um  of  the  caocelUng  of  the  said  bond ;  but  he  found  that  the         1817. 
same  was,  on  the  24th  February  1777,  delivered  up  to  the       "^^^/^^ 
plaintiff  by  the  defendant.  Lewei 

MORGAV 

And  he  certified,  that  uo  evidence  had  been  laid  before  and  otb«n. 
Lim,  that  the  trustees  received  from  Chardin  Morgan^  the 
aforesaid  1,200/.  for  the  fen  office  bonds,  and  bond  of  John 
Adams,  or  that  the  same  were  assigned  to  Chardin  Morgan ; 
but  he  found,  that  the  bond  of  John  Adams,  for  600/.  was,  on 
the  4th  of  3fay  1775,  assigned  by  the  defendant  and  Chardin 
Morgan,  to  the  trustees  in  the  said  settlement,  as  part  of  the 
money  agreed  to  be  advanced  by  the  defendant  for  the  pur- 
pose of  such  settlements,  and  was,  on  the  6th  of  July  1775, 
paid  off  by  John  Adams,  into  the  hands  of  the  defendant ; 
and  that  tlie  fen  office  bonds,  amounting  to  600/.  were,  on 
the  5th  of  May  1775,  delivered  to  the  trustees  as  aforesaid, 
for  the  said  Amelia,  the  wife  of  the  defendant,  then  Amelia 
Farrer,  spinster,  as  part  of  the  money  agreed  by  her  to  be 
advanced  for  the  purposes  of  the  said  settlement,  and  some 
vears  afterwards  sold  by  the  defendant. 

And  he  found  that  the  application  of  the  12,000/.  as  set 
forth  in  the  second  schedule  to  his  former  report,  was  differ- 
ent from  the  account  set  forth  in  the  answer  of  the  defendant 
io  manner  stated  in  the  second  schedule  to  that  his  then  re- 
port, but  not  inconsistent  with  the  said  answer. 

And  he  certified,  that  no  evidence  had  been  laid  before  him, 
of  the  aforesaid  1,000/.  300/.,  and  120/.  being  received  by 
the  defendant  John  Morgan  from  Chardin  Morgan,  otherwise 
than  that  in  April  and  July  1772,  Chardin  Morgan  sold 
3,500/.  bank  3  per  cent,  annuities,  and  in  January  1773« 
o08/.  6s.  8c/.  like  annuities,  and  200/.  and  50/.  bank  3  per 
cent,  annuities,  of  the  year  1726,  and  that  the  money  arising 
By  such  sales,  amounting  to  3,752/.  6s.  3cL  was  deposited  by 
Chardin  Morgan,  in  the  hands  of  the  defendant ;  and  he  did 
not  find  that  the  defendant  gave  credit  to  the  plaintiff  for  the 
said  300/.  and  120/. ;  but  that  on  the  1st  of  July  1775,  the 
defendant  gave  credit  to  the  plaintiff  for  the  said  1,000/.  in 
the  account  set  forth  in  the  answer  of  the  defendant,  and 
ietUed  the  24th  of  February  1777. 

And  he  certified,  that  he  had  reviewed  generally  his  former 
report^  and  saw  no  reason  to  change  his  opinion  respecting 

H  3  tha 
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1817.  To  that  second  report  the  plaiutiiF  took  five 

"^^^^^     several  exceptions  *. 

Lewes  mi* 

V.  [Before 

•tad  otheri.  ^i^^  matters  statijd  therein ;  and  that  he  had  hcen  and  still  was 
much  impressed  with  the  difficulty  on  the  part  of  the  de- 
fendant of  substantiating  at  so  late  a  period  the  oonsidera-*' 
tions  of  the  several  securities,  and  that  there  woi  a  total 
trant  of  evidence  on  the  part  of  the  plaintiff'  to  sitew  either 
fraud  or  imposition  in  the  mode  of  obtaining  them, 

*  1st.  That  the  Deputy  Remembrancer  ought  not  to  hare 
certified  that  the  several  sums  of  money  mentioned  in  the  first 
schedule^  were  advanced  by  or  through  the  hands  of  the  de- 
fendant^ in  part  of  the  considerations  of  the  several  bonds^ 
consolidated  by  the  bond  for  2,400/.;  but  ought  to  have  certiT 
fied  that  it  did  not  appear  to  him  that  any  money  was  ever 
advanced  by  the  defendant  to  the  plaintiff,  as  or  for  the  con? 
fiiderations  of  such  bonds, 

2dly.  That  the  Deputy  Remembrancer  ought  Qot  to  have 
made  any  report  as  to  the  sums,  composing  the  209/.  14s, 
(2l5t  ijfarcA  and  1st  AprU),  there  not  bebg  any  order  or  direc- 
tion for  him  so  to  do ;  and,  moreover,  if  such  sums  were  adt 
vanced,  the  same  were  advanced  on  a  general  account. 

3dly.  That  the  Deputy  Remembrancerhad  not  certified,  that 
he  had  reviewed  his  report,  with  respect  to  the  2,400/.  part 
of  the  6,610/.  according  to  the  directions  in  the  said  order, 
whereas  that  he  ought  to  have  certified  that  the  only  conside- 
ration for  the  mortgage  for  6,610/.  proved  before  him,  was 
4,200/.  7ff.  Id.,  and  that  the  same  was  the  only  money  re^ 
.ceived  by  the  defendant,  as  agent  to  the  plaintiff,  and  the 
said  trustees  and  the  mortgagees,  in  respect  to  that  trans- 
acUon, 

.  4thly.  That  after  certifying  that  no  evidence  had  been  laid 
before  him,  that  the  trustees  did  ever  receive  from  Ckardin, 
Morgan  1,200/.  for  the  said  fen  office  bonds,  and  bond  of 
John  Adams,  he  ought  to  have  certified,  that  the  said  tma-r 
tees  did  not  advance  the  said  1,200/.  to  the  plaintiff  or  to  the 
defendant,  as  his  agent,  and  that  the  sums  of  4,209/.  7s,  Id. 
wA  4,000/.  reoeiyed  by  t^e  defendant  of  James  Morgan,  pa 

behalf 


Lewh 
Morgan 
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[Before  the  arguing  of  those  exceptions  (21st  of       mi. 
June  following)  the  plaintiff  again  applied  to  the 
Court  for  re-possessioh  of  the  estates,  on  the  ground 
of  the  former  motions,  and  which  was  refused  for    «nd®tJ»«« 
the  same  reasons.] 

On  the  liOth  of  December,  the  Court,  by  the  Judgment  on 

_  "^      ,       the  exceptiont 

Lord. Chief  Barony  pronounced  judgment  on  the  to  the  sd  sepa. 
exceptions,  the  substance  of  which   was  as  fol* 
lows  :— 


*The  great  object  the  Court  has  had  in  view,  has 
heen  to  endeavour  to  possess  themselves  clearly 
of  the  meaning  of  the  House  of  Lords,  a,nd  com- 
paring that  with  the  report  which  has  been  made, 
to  see  whether  it  has  satisfied  the  exigency  of  the 
order.  The  great  anxiety  of  the  Hoiise  of  Lords, 
seems  to  have  been  to  ascertain  with  as  much  cor- 
tectness  as  possible,  the  facts  and  transactions 
which  have  taken  place  as  between  these  parties, 
and  they  seem  to  have  thought,  that  the  Deputy 

Remem-^ 

behalf  of  the  said  Henry  Wilder,  made  8,209/.  Is.  Id.  which 
constituted  the  whole  amount  of  the  monies  received  by  the 
defendant,  as  agent  to  the  plaintiff  and  the  mortgagees, 

Sthlj.  That  he  had  not  certified  that  he  had  reviewed  his 
report  as  to  the  matter  of  the  fifth  exception,  whereas  he 
ought  to  hav6  certified,  that  he  had  reviewed  his  report  as  to 
the  matter  of  the  said  fifth  exception ;  and  that  he  found  that 
the  defendant,  out  of  the  said  8,209/.  7«.  Id.  paid  to  the  plain- 
tiff 7,681/.  68.  6d.  only,  and  that  no  more  was  advanced  by 
the  defendant,  to  or  for  the  use  of  the  plaintiff,  and  that  the 
mA  7,681/.  5«.  6d.  was  the  only  principal  money  that  was 
ever  due  from  the  plaintiff  on  account  of  the  mortgages. 

H  4 
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1817.  Remembrancer  had  not  gone  with  sufficient  mi- 
^'^^  nuteness  into  all  the  circumstances  that  belong 
^,  •.         to  every  part  of  the  case,  and  that  he  w%8  too 

Morgan  t  .     ,  .  , 

iiDd  othen^    general  m  his  report, 

[His  Lordship  then  proceeded  to  compare  the 
two  sets  of  exceptions,  1st,  2d,  and  3d,  (the  old 
and  new)  and  the  subsequent  report  of  the  De- 
puty Remembrancer,  observing,  that  it  was  the 
opinion  of  the  House  of  Lords,  that  the  bonds  of 
which  the  2,400/.  was  composed,  were  not  in  a 
case  of  this  sort  sufficient  of  themselves  to  shew, 
that  there  was  good  consideration  for  that  consor 
lidated  bond,  and  that  the  House  expected  that 
it  should  be  stated  what  advances  were  actually 
made  by  John  Morgan^  with  all  the  circumstances, 
and  that  therefore  the  report  was  not  in  such  strict 
compliance  with  the  order  as  had  been  required,] 
*  Then  (continued  his  Lordship)  the  House  of  Lords 
complain  that  the  evidence  is  not  stated :  therefore 
we  must  require  from  the  Deputy  Remembrancer 
the  same  report,  as  they  would  have  required  if 
made  to  them  directly,  and  not  through  the  me- 
dium of  this  Court.  Our  order  must  be,  that  the 
Deputy  Remembrancer  shall  state  all  the  circum*- 
stances,  the  evidence  of  the  times  when,  and  the 
occasions  on  which  such  sums  were  severally  and 
i:espectively  advanced  and  paid,  and  by  whom  and 
to  whom,  and  in  what  manner^  for  the  manner  will 
be  extremely  material,  particularly  with  respect  to 
jthose  subsequent  payments.' 

'  Wliatevcr 
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*  Whatever   monies  were  personally  advanced       iftiT. 


As  to  the  1st  and  id  exceptions,  it  was  referred 
back  to  the  Deputy  Remembrancer  to  review  his 
report,  and  enquire  and  certify  what  sums  of  mo- 
ney were  advanced  by  the  defendant  to  the  plain* 
aw  out  of  his  own  proper  money ,  as  the  conside- 
rations for  the  several  bonds,  consolidated  by  the 
bond  for  2,400/.,  and  when  such  sums  were  ad- 
vanced and  paid,  and  by  whom,  and  to  whom,  and 
in  what  manner,  and  to  state  to  the  Court  the 
evidence  of  such  payments  havmg  been  made  to 
the  plaintiff,  or  for  his  use. 

And,  as  to  the  5th  exception,  it  was  referred 
back  to  the  Deputy  Remembrancer  to  review  his 
report,  so  far  as  might  be  necessary  on  reviewing 
his  report  as  to  the  several  other  exceptions  afore- 
said. 

On  the  13th  of  June  1809,  the  Deputy  Remem' 
brancer  made  his  third  separate  report,  and  thereby 

certified 


andotlMnu 


ought  not  to  have  made  any  ingredient  in  this  jlewm 
special  account,  according  to  the  principle  acted  mobcaii 
on  by  the  House  of  Lords,  who  have  directed, 
with  respect  to  the  4th  and  5th  exceptions,  that 
every  branch  of  those  shall  be  minutely  reported, 
having  it  in  view  to  dissect  every  item  complained 
of  in  the  whole  exceptions,  and  therefore  we  must 
give  such  directions  as  shall  best  effect  that  ob* 
ject' 
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i«iT.      6ertifi€^,  that  he  hajl  reviewed  his  report  accoM- 
LitwBs      iag  td  order*. 

Tb 


Vi 
MORflAH 


*  And  he  certified,  that  the  sum  of  500/.  was  advanced 
to  the  plaintiff  hy  Chardin  Morgan,  thrmigh  the  hafuU  of  the 
defendant,  on  the  8l8t  of  January  1774,  the  day  of  the  date 
of  the  bond  for  that  sum,  in  one  gross  sum. 

And  that  the  defendant  did  advance  the  several  snms  men- 
tioiled  in  the  second  schedule,  amountihg  in  all  to  1^141/.  l6». 
to  the  plaintiff,  out  of  his  own  proper  monies,  as  the  cohside* 
raticms  pro  tanto,  of  the  several  bonds  for  220/.  120/.  950/., 
and40a<. 

And  that  the  defendant,  out  of  his  ctwn  ptojper  Inonies,  paid 
to  the  Beverend  Henry  Kent,  on  account  of  the  plaintiff,  in 
respect  of  interest  money,  due  from  the  plaintiff,  112/.  10«.by 
a  bill  of  exchange,  which  was  paid  by  Messrs.  Boare,  on  the 
1st  of  April  1775 ;  and  that  the  defendant,  out  of  his  own  pro* 
per  monies,  advanced  to  the  plaintiff  16/.  4«.  by  draft  on 
Messrs.  Boare,  which  was  paid  by  them,  on  the  2dd  of  March 
1775. 

And  that  the  aforesaid  sum  of  2,400/.  was  part  of  the 
aforesaid  6,610/.  and  that  the  same  was  paid  or  advanced  by 
the  trustees  to  the  defendant,  as  agdnt  to  the  plaintiff,  on  thii 
2d  of  June  1775,  by  the  said  bond  for  2,400/.  being  deli* 
vered  up  to  the  defendant  as  such  agent  by  the  trustees. 

And  that  the  bond  of  John  Adams  was,  on  the  6th  of  Jufy 
1776,  paid  off  by  him  into  the  hands  of  the  defendant,  and 
that  the  fen  office  bonds  were,  some  time  after  the  date  of  the 
mortgage  of  the  2d  of  April  1776,  sold  by  the  defendant,  and 
the  produce  was  received  by  lash. 

And  that  he  had  reviewed  his  former  report,  and  thtft  it 
appearing  thereby  that  the  defendant  had  received  the  several 
sums  therein  mentioned,  making  together  12,000/.  as  agent 
to  the  defendant  and  the  mortgagees,  he  did  not  fi^id  Mm^elf 
warranted  by  any  evidence  produced  before  him,  to  make 
any  alteration  in  the  said  finding. 

And 


Lfiwsi 
«i4otiMn» 
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To  that  third  report  the  piaintiff  took  seven      i^iT. 
several  exceptions  *• 

On 

And  thst  he  h«d  renewed  his  report  of  the  10th  of  May 
18SB,  and  had  referred  back  to  his  report  of  the  16th  of 
J^  1802;  and  that  it  appeared  thereby,  that  he  did  therebj 
imd,  that  the  defendant,  as  agent  to  the  plaintiff,  had  paid  t6 
him  or  to  his  use  the  whole  amount  of  the  12,000/.  in  manner 
let  forth  in  the  second  ^chednle  to  that  report 

*  1st  For  that  the  Deputy  Remembranoer  ought  to  ha:Te 
certified,  that  no  evidence  had  been  laid  before  himy  to  shew 
that  anj  sum  of  money  had  been  advanced  by  the  defendant 
John  Morgan^  to  the  plamtiff,  out  of  his  own  proper  mouej» 
OS  the  (xmsideraiionof  the  bond  of  500/. 

2dly.  For  that  there  was  no  evidence  before  the  Deputy  Re* 
membrancer  of  the  advancement  of  the  several  sums  mentioned 
id  the  second  schedule  on  account  of  the  said  bonds,  and 
afen  siq^posing  them  to  have  been  advanced,  they  appeal*  to 
hare  been  advanced  by  the  defendant  upon  a  general  aeoount 
vith  the  plaintiff;  and  the  Deputy  Remembrancer  ought  to 
have  certified  that  no  evidence  had  been  produced  before 
him,  to  shew  that  any  money  had  been  advanced  by  the  de* 
fendant  to  the  plaintiff,  out  of  his  own  prpper  money,  4u  mui 
fir  the  cMmderatiom  of  thote  bonJM. 

"  3dly.  For  that  he  ought  not  to  have  made  any  report  as  to 
the  several  sums  of  112/.  1D«.  and  61/.  4«.  (part  of  the  sum 
of  209/.  148.)  there  not  being  any  direetion  so  to  do ;  and 
diere  was  no  evidence  before  him,  that  the  said  sums  were 
advanced  as  part  of  the  consideration  of  the  bond  for  2,400/, 
and  the  sums,  even  supposing  them  to  have  been  advanced, 
ware  advanced  on  a  general  account  with  the  plaintiff;  and 
therefore  ought  not  to  form  any  part  of  the  partictdar  account 
directed  by  the  order  of  ihe  20th  of  June  1801,  which  woa 
^njhed  to  such  monies  only  as  related  to  the  mortgages  and 
jttdgmeniSf  or  were  received  by  the  defendant,  as  agent  to  the 
{Plaintiff  and  the  m6rtgagees. 

4thly.  For  that  there  was  no  evidence  of  the  delivery  of  the 
^oHdfor  2,400/.  by  the  trnstees  to  the  defendant,  as  agent  to 

the 
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'  On  the  9iSthof  May  18iO,  the  Court  gave  judg- 
ment on  the  said  exceptions,  and  thereby  tiHowed 
the  1st,  so  far  as  the  report  stated  the  advance  of 
500/.  to  the  plaintiff  by  Chardin  Morgan,  and  re- 
ferred 

the  plaintifi*,  or  any  thing  to  shew  that  the  plaintiff  had  agreed 
t/tat  the  same  should  form  part  of  the  6,610/.  And  furlher,  be- 
cause the  t>eputy  Remembrancer  had  before  found  (thoi^U 
unwarranted)  Uiat  the  advances  made  by  the  defendant  on 
account  of  the  consideration  of  four  of  the  bonds  comprising 
in  part  of  the  said  bond  for  2,400/.  were  personal  advances 
by  the  defendant,  and  in  part  only  of  the  considerations 
thereof,  and  consequently  not  within  the  meaning  of  the  order 
of  die  20th  of  June  1801 ;  but  the  Deputy  Remembrancer 
ought  to  have  certified  that  the  only  consideration  for  the  said 
mortgage  for  6,610/.  proved  before  him,  was  the  said  4>209/. 
7s.  Ic/.,  and  that  the  same  was  the  only  money  received  by 
the  defendant,  as  agent  to  the  plaintiff  and  the  trustees,  iu 
respect  to  that  transaction. 

'  5thly.  For  that  the  Deputy  Remembrancer  ought  not  to 
have  certified  that  tLe  bond  of  the  said  John  Adams  was,  on 
the  6th  of  July  1776,  paid  off  by  the  sMJqhn  Adams  into  the 
hands  of  the  defendant,  or  that  the  fen-ofljce  bonds  were 
some  time  after  the  date  of  the  mortgage  of  the  2d  of  April 
1776,  for  1,300/.,  sold  by  the  defendant,  and  the  produce 
thereof  received  by  him,  the  same  having  no  relation  .to  the 
enquiry  directed  by  the  order  of  the  20th  of  June  1801. 

6thly.  For  that  the  Deputy  Remembrancer  ought  to  bare 
certified  that  the  said  4,209/.  Is.  Id.,  with  the  aforesaid  4,000/., 
making  8,200/.  Is.  Id.,  constituted  the  toUl  amount  of  the 
mortgage  money  received  by  the  defendant,  as  agent  as  afore* 
said,  in  respect  to  the  mortgage  transaction. 

7thly.  For  that  the  Deputy  Remembrancer  ought  to  have 
certified  that  the  said  defendant  had,  out  of  the  8,200/.  Is.  Id. 
paid  to  the  plaintiff  7,681/.  5s.  Qd.  only ;  that  no  more  was 
advanced  by  the  defendant  to  or  for  the  use  of  the  plaintiff, 
and  that  the  said  7,681/.  5«.  6d.  was  the  only  principal  sum  of 
inoney  that  was  ever  due  from  the  plaintiff  on  account  of  the 
several  mortgages. 
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fared  it  back  to  the  Deputy  Remembrancer  to       1817. 


hrnwn 


review  his  report  as  to  the  other  part  of  tlie  said 
exceptions,  and  state  to  the  Court  all  the  evidence         «• 

*  '  Morgan 

adduced  before  him  as  to  what  money  was  ad-    ioCoihcm 
vanced  by  the  defendant  to  the  plaintiiF,  as  the 
consideration  of  the  bond  for  500/.,  and  when, 
and  by  whom,  and  to  whom,  and  in  what  man- 
ner. 

And  to  review  his  report  generally  as  to  the  5d 
and  4th  exceptions,  according  to  the  directions 
before  given  on  the  1st  exception.  i 

The  5th  exception  was  over-ruled. 

And  as  to  the  6th  and  7th  exceptions  it  was  re-^ 
ferred  back  to  the  Deputy  Remembrancer  to  re- 
view his  report,  so  far  as  should  be  necessary  on 
reviewing  his  report  in  regard  to  the  reference, 
back  to  him  of  the  other  exceptions. 

On  the  1 1  th  July  1810,  the  following  order  was . 
made  on  motion  by  consent: — ^That  it  should  be 
referred  to  the  Deputy  Remembrancer  to  take  an' 
account,  and  make  a  separate  report  of  the  prin- 
cipal and  interest  due  to  the  defendant,  and  to 
James  Morgan  and  H.Wildery  upon  the  securi- 
ties, together  with  the  costs  directed. by  the  de-: 
cree  to  be  taxed,  with  legal  interest  from  the  filing 
of  thie  plaintiff's  bill  in  1783,  deducting  and 
giving  credit  for  the  rents  and  profits  of  the  es- 
tates, and  other  monies  received  by  them.  And 
that  in  taking  the  said  accounts  the  usual  half 

yearly. 
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1817.  yearly  rests  to  be  made,  and  the  surplu i  applied, 
after  keeprn^^  dbwn  the  mterest  of  all  the  said 
monies,  in  reduction  of  the  principal  monies;  and 
that  upon  payment  of  what  should  be  found  due 
upon  taking  sn«h  accounts,  with  the  costs,  that 
the  defendant  and  the  mortgagees  should  deliver 
np  possession  of  the  estates,  and  execute  a  proper 
re-conveyance  to  the  plaintiff  by  a  short  day  to 
be  appointed  by  the  Court. 

On  the  2^th  of  June  Ififl  I,  the  Deputy  Remem- 
brancer made  hisf  4th  separate  repwt  *. 

To 

*  He  thereby  certified,  that  he  had'  reviewed  his  report  with 
respect  to  the  lat  exception,  and  according  to  the  evidence 
aiddnoed  before  hjtHi  h^  ionnd  ttiait  the  sum  of  500i.  was  ad- 
vanced to.the  plaintiff  aa  the  consideration  of  the  bond,  dated 
the  31st  of  January  1,774,  bj  the  defendant  John  Morgan,  out 
of  hia^own  proper  money,  on  Ihe  Slst  Junwary  1774,  in  bank 
mtes;  and  paidiint<^the:haiidaof  the  plaintiff. 

And  that  he  had  reviewed  his  report  as  to  the  2d  exception; 
and  that  thongh  he  found  that  the  several  sums  mentioned  in  the 
sAcoadsciiedidB  tahia  foioner  report^  amounting  to  X;iA\L  16^., 
w^e  advanced  by  the  defendant  to.  the  i4ainti£^  yiet  that  he^ 
did  not  find  that  any  of  the  sums  were  advanced  as  the  par- 
ticulArcansiderationforany  of  thtt  bonds  in  his  report  men- 
tionedi  no  evidence  of  that  fkot  having  been  prodnced.  befons* 
him,  and  none  of  the  said  bonds  oanespwdiMg,  wslththe'tMmM. 
for  which  such  bonds  were  given,  and  none  of  the  said  ad^ 
vances  appearing  to  have  been  made  at  the  respective  times' 
radii  benda  bear  date,  eixoepting  in  oneinstanca,  namrty, 
where  a^  sua  of  9&k  appears  to  faaFe  been,  advanced  on.  the^ 
13th  of  November  1794,  on  which  day  the  bond  for  760i!. 
bears  date. 

And  that  he  had  reviewed  his  report  aa  to  the  3d  exeep* 
tion;.  and  although  from  the  evidence  adduced,  before  him  aa 
to  the  advance  of  the  two  sums  of  1122.  lO^^-and  61/.  4«.,  he 
f^nnd'that  the  said  two  sums  were  advanced  by  the  said  de- 
fendant 
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To  that  report  th^  pl^isitiff  tpok  five  exccp-       JfiW* 


On         n, 

fendttit  to  or  for  the  nae  of  the  plaintiff;  yet  that  he  did  not     W  athir^ 
ind  that  the  same  were  adyancea  as  the  consideration  of  the 
iwnd  for  2,400/.,  no  evidence  of  that  fact  having  hcen  pro- 
ceed before  him. 

And  that  he  had  reviewed  his  report  as  to  the  4tfa  except 
lion,  and  was  still  of  opinion,  from  the  evidence  set  forth  in 
tile  fourth  schedule  to  that  his  dien  present  report,  oonpled 
with  the  nature  of  the  dealings  between  the  plaintiff  and  the 
defendant,  all  in  conformity  with  the  answers  of  the  mortga* 
gees  and  the  defendant,  and  uncontradicted  by  i^iy  ^vidjDUce 
on  tiie  part  of  the  plaintiff,  that  the  delivery  u]^  of  the  bond 
for  9,400&,  on  the  part  of  the  mortgagees,  was^.  by  consent  pf 
tibe  plaintiff,  part  of  the  consideration  of  thQ  mortgage  for 
%9ieJL,  and  that  the  other  part  was  4,209iL  7i.  Id.  apd  12«.  Ud., 
md  that  the  said4,2fM:  7s.  Id,  wot  the  anhf  money  recewedlfji 
the  defendant^  as  agent  to  the  plaintiff  and  the  trustees  (the 
mortgagees),  in  respect  to  that  transaction, 

And  that  he  had  reviewed  his  report  as  to  the  6th  and  7ih 
aceptions ;  and  in  consequence  of  having  reviewed  his  re- 
port as  to  the  subject-matter  of  the  other  exceptions,  and 
having  referred  to  his  report  of  the  16th  of  Jufy  1802,  and 
to  the  order  of  the  20th  of  February  1807,  and  it  appearing 
by  the  order  that  the  sums  of  12«.  lief,  and  190/.  were  not 
advanced  by  the  said  trustees,  he  had  deducted  the  same,  and 
abe  the  2,400/.,  making  together  2,500/.  129.  lid,  froiyi  the 
laid  12,000/.,  making  a'  sum  of  9,400/.  7«.  Id.,  which  he 
kmaA  constituted  the  amount  of  tiie  mortgage-money  received 
hy  tibe  defendant,  as  agent  to  the  plaintiff  and  the  trustees 
(Uie  mortgagees)  in  respect  to  the  mortgage  transactions. 

The  whole  of  which  0,409/.  7f .  Idf.  with  the  2,400/.,  190/., 
and  129.  lltf.,  making  in  all  12,000/.,  he  found  to  have  beetf, 
appHed  by  the  defendant,  as  agent  to  the  plaintiff,  in  manner 
stilted  in  the  second  schedule  to  his  report  of  the  16th  oiJfuly 
lOtt. 

*  1st.  For  that  the  Deputy  Remembrancer  ought  merely  to 
have  stilted  the  evidence  adduced  j  and  read  before  him,  as  to 

what 
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1817.  On  the  6th  of  June  1818,  the  Deputy  Remem- 

brancer, in  pursuance  of  the  decree,  and  of  art 

order 

what  money  was  advanced  by  the  defendant  to  the  plaintiff^ 
as  and  for  the  condderatian  of  the  bond  for  500/.,  and  when 
such  money  was  advanced  and  paid,  and  by  whom,  and  to 
whom,  and  m  what  manner;  and  the  Deputy  Remembrancer 
ought  to  havfi  certified  that  no  evidence  Iiad  been  produced  or 
laid  before  him,  by  which  it  might  or  did  appear  that  the  »aid 
500/.,  or  any  money  had  been  advanced  by  the  defendant  to  or 
for  the  me  of  the  plaintiff,  out  of  his  own  proper  money ^  as  and 
for  the  consideration  of  the  said  bond. 

2d.  For  that  the  Deputy  Remembrancer  was  not  directed 
or  required  by  the  said  order,  of  the  24th  of  Jlfoy  1810,  to 
give  any  opinion  upon  the  evidence  adduced  and  read  before 
him,  but  merely  to  review  his  said  former  report  as  to  the 
matter  of  the  4th  exception  taken  by  the  plaintiff  thereto, 
according  to  the  direction  therein  before  given  on  the  refer- 
ence back  of  the  Ist  exception  thereto ;  and  it  appeared  that 
the  evidence  stated  in  the  fourth  schedule  to  his  former  re- 
port, coupled  with  the  nature  of  the  dealings  between  the 
plaintiff  and  the  defendant,  were  not  all,  or  in  all  respects, 
in  conformity  with  the  answers  of  the  mortgagees  and  the 
defendants. 

Sd.  For  that  the  Deputy  Remembrancer  ougl^  to  have  de- 
ducted from  /Ae  9,409/.  Is.  Id.  the  sum  of  1,200/.  arising  from 
the  sale  of  six  fenroffice  bonds  and  band  of  John  Adams,  in  as 
much  as  no  evidence  had  been  laid  before  him,  to  shew  that 
the  trustees  did  ever  receive  the  said  1,200/.,  or  that  the  same 
was  paid  by  them  to  the  plaintiff,  or  to  the  defendant,  as  his 
agent;  and  he  ought  to  have  found  that  8,209/.  Is.  Id.,  being 
the  remainder  of  the  said  9,209/.  Is.  Id.,  after  deducting  the 
said  1,200/1,  constituted  the  total  amount  of  the  mortgage-mo- 
ney received  by  the  defendant,  as  agent  to  the  plaintiff  and 
the  mortgagees,  in  respect  to  the  mortgage  transactions. 

4th.  For  that  the  Deputy  Remembrancer  ought  to  have 
found  that  the  defendant,  out  of  the  said  8,2091.  Is.  Id  paid 
to  the  plaintiff  7,681/.  6s.  Sd.  only,  and  that  no  more  was  ad- 
vanced by  the  said  defendant  to  or  for  the  use  of  the  plaintiff: 

and 
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order  of  the  6th  of  May  then  last,  made  his       iei7. 
Ttpiyrt  of  the  costs  by  the  said  decree  directed  to     ^^"^v^^ 
be  taxed,  and  thereby  certified  that  the  defendant  ©. ' 

brought  in  before  him  at  different  times,  and  left  vido^m. 
in  his  office,  his  bills  of  costs  (thirty  in  number), 
and  that  he  had  been  attended  by  the  clerk  in 
court  for  the  defendant,  and  by  the  defendant  in 
person,  and  by  the  clerk  in  court  and  solicitors 
for  the  plaintiff,  and  in  their  presence  had  consi* 
dered  of  the  bills  of  costs,  which  bills,  amounting 
together  to  the  sum  of4,9i4i5L  3s.  3d.  he  had  taxed 
at  the  sum  of  3,8S9/.  0^.  6d.,  in  respect  whereof 
he  found  the  defendant  to  have  received  several 
sums  of  money  and  securities  for  money,  amount- 
ing in  all  to  the  sum  of  S,034/.  Is.  Id.,  leaving  a 
balance  of  1,794/.  19^.  5d.  due  from  the  plaintiff 
to  the  defendant,  in  respect  of  the  several  bills 
of  costs ;  and  that  he  had  in  the  second  schedule 
thereto  annexed,  set  forth  an  account  of  the  se- 
veral sums  of  money  and  securities  received  by 
the  defendant  in  respect  of  such  bills. 

That 

ind  that  the  said  7,681/.  5«.  6J.  was  the  only  principal  money 
tbat  was  ever 'due  from  the  plaintiff  on  account  of  the  said 
several  soms  of  money. 

5tL  For  that  the  Deputy  Remembrancer  had  not  set  forth 
«8  the  evidence  produced  and  offered  to  be  read  before  him, 
respecting  the  matters  of  the  Gth  and  7th  exceptions  to  his 
report  of  the  ISth  o{June  1809,  and  particularly  respecting 
the  sale  of  the  fen-o£5ce  bonds,  and  the  application  of  the 
monies  arising  by  such  sale;  and  had  also  omitted  to  state 
naay  material  eridences  respecting  the  said  fen-office  bonds, 
wjiich  had  been  discoTered  since  the  order  of  the  24tb  of 
May  1810,  and  which  eyidence  were  offered  to  be  produced 
More  the  Deputy  Remembrancer  by  and  on  behalf  of  the 
pUntiff. 

VOL.  V.  I 


Jodgmeoton 


114  CASES   IN    THE    EXCHEQUER, 

1817.  That  report  having  been  confirmed,    the  de- 

''^'^y^      fendant  required  the  Deputy  Remembrancer  to 

V.         proceed  on  the  order  qf  the  11th  of  July  1810, 

mm)  otben.    but  he  refused  to  do  so  pendmg  the  separate  re* 

port. 

The  Court  now  pronounced  judgment  on  the 
exceptions  taken   to  the  fourth  separate  report, 
which  had  been  argued  in  April  1812,  delivering 
tSTeiomtionB  their  opinions  seriatim* 

lotiie4t]ife.        ■  ^_ 

pante  report. 

Wood,  Baren.  *  In  this  cause  oi Lewes  v.  Mor^ 
ganif  as  there  is  a  difference  of  opinion,  it  becomes 
necessary  to  give  our  reasons  separately.  This 
comes  on  by  way  of  exceptions  to  the  Deputy 
Remembrancer's  report  as  to  the  money  due  upon 
three  mortgages.  Exceptions  have  been  multi- 
plied upon  exceptions,  till  the  case  has  become 
almost  unintelligible ;  but  still,  I  think,  there  is 
no  difficulty  in  the  merits  of  the  case.  Sir  fVatkin 
Lewes^s  attempt  is  to  strike  out  of  the  mortgage- 
money  for  6,610/.  the  several  sums  of  S,400/.  and 
IS^.  ilJ.,  and  totally  to  set  aside  the  mortgage 
for  1,350/.,  making  together  3,790/.  12*.  11^.  But 
the  mortgage  for  4,000/.  the  plaintiff's  counsel  say, 
they  do  not  dispute.  On  what  ground  does  the 
plaintiff  attempt  to  dispute  the  other  monies?  Not 
because  the  money  has  not  been  advanced,  for 
every  shilling  has  been  advanced.  He  has  all(noed 
that  under  his  own  hand.  But  he  says,  "  part  of 
"  the  consideration  was  personally  advanced  to 
"  mc  by  the  defendant  John  Morgan,  for  his 
"  clients  the  mortgagees,   William  Farrer  and 

^^  James 


': 
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"  James  Morgan;  and  he  being  my  solicitor  also,       1617, 
"  therefore  that  part  of  the  consideration  ought     ^lIJ^J^ 
**  to  be  struck  out  of  their  mortgages,  and  con-     moroak 
"  stitute  a  separate  account  between  myself  and     ""^  •^^'^^ 
**  tlie  defendant;"  or,  in  other  words,  he  desires 
that  the  sums  advanced  by  the  defendant  may  be, 
if  I  may  be  allowed  the  expression,  reduced  to  a 
simple-contract  debt  between  the  defendant  John 
Morgan  and  himself,  and  that  the  defendant  may 
be  left  without  any  security,  and  to  recover  it  as 
he  can,  and  that  the  plaintiff  may  be  let  into  pos- 
session   of  the  estates.     This  is   the  plaintiff's 
equity.     On  what  principles  of  equity  or  justice 
this  can  be  done,  I  am  at  a  loss  to  discover/ 

*  Now,  for  the  better  understanding  of  these  ex- 
ceptions, it  will  be  necessary  to  state  the  general 
dealings  between  the  plaintiff  and  the  defendant, 
which  gave  rise  to  this  suit,  and  also  some  of  the 
antecedent  proceedings.* 

[His  Lordship  then  entered  at  large  into  a  mi- 
nute detail  of  the  various  transactions  of  the  case, 
and  stated  the  pleadings  fully ;  upon  which,  as  he 
went  along,  he  commented  much  to  the  same  ef- 
fect as  in  the  judgment  delivered  at  the  conclusion 
of  the  present  report,  and  therefore  that  part  of 
the  present  judgment,  which  is  of  considerable 
length,  is  omitted.] 

[Having  brought  the  case  down  to  the  decree  of 
1796]  his  Lordship  observed,  *  If  the  plaintiff  had 

I  2  thought 
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1817.       thought  fit  to  have  proceeded  upon  that  decfee^ 


LBWBi 


there  is  no  doubt  that  he  would  have  acted  wisely 
MoROAH  ^^^  properly,  and  by  this  time  might  have  been 
andothcrt.  jn  possession  of  his  estates;  but  he  did  not  think 
fit  to  carry  it  into  execution ;  he  made  an  applica- 
tion to  the  Court  for  a  separate  report,  and  in 
June  1 80 1 ,  there  was  an  order  for  a  separate  report, 
which  order  is,  "  That  the  Deputy  Remwnbrancer 
"  should  be  at  liberty  to  make  a  separate  report 
"  of  all  dealings  and  transactions  between  the 
''  plaintiff  and  the  defendant,  so  far  as  related  to 
"  the  monies  received  and  paid  on  account  of  the 
"  mortgages  and  judgments  in  the  bill  mentioned, 
"  and  also  of  all  sums  of  money  received  by  the 
*'  said  defendant  as  agent  to  the  plaintiff,  and  also 
'*  to  the  mortgagees,  and  when  and  how  such  sums 
"  of  money  were  applied;  and  also  an  account  of 
"  the  rents  and  profits  received  by  the  defendant/* 
When  the  order  for  this  separate  report  was  made, 
I  have  no  doubt  it  was  obtained  upon  a  misre-' 
presentation  of  the  merits  of  the  case;  it  must 
have  been  represented  that  the  said  defendant 
was  keeping  possession  of  the  estates,  not  merely 
to  satisfy  the  mortgages  and  judgments,  but  also 
for  other  monies  which  were  no  lien  on  the  es- 
tates: if  that  had  been  the  case,  it  would  have 
been  right  that  he  should  not  keep  such  possession, 
but  that  the  plaintiff  should  be  let  into  possession 
upon  paying  the  monies  that  were  a  lien  upon  the 
estates ;  but  there  was  no  ground  for  such  sugges- 
tion, because  the  defendant  was  not  let  into  pos- 
session of  the  estates  for  the  security  of  any  thing 

but 
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but  what  was  a  real  burthen  and  lien  upon  those  I817. 
estates.  Could  the  Court  ever  imagine  that  by  tp^*^ 
the  order  for  that  separate  report,  the  money  ad-  »• 
vanced  forming  a  part  of  the  mortgages,  should  and  oUien^ 
be  struck  out  of  the  mortgages,  and  be  reduced  to 
a  simple-contract  debt?  The  order,  I  apprehend, 
does  not  import  any  such  thing ;  but  that  is  the 
use  tliat  is  attempted  to  be  made  of  this  order  and 
report,  and  which,  I  think,  is  a  perverted  use  of  it. 
In  July  1802,  the  Deputy  Remembrancer  made  his 
separate  report  accordingly,  in  which  he  charged 
the  defendant  John  Morgan  with  the  whole  of 
the  mortgage  money  of  12,000/.,  as  actually  re- 
ceived by  him  for  the  plaintilTs  use ;  and  on  the 
other  hand,  he  allowed  him  in  his  discharge  all  the 
money  he  had  actually  paid  and  disbursed  on  the 
plaintifTs  account.  Is  not  this  perfectly  right  i 
He  certifies  the  facts  of  the  case  to  be  thus — that 
the  plaintiff  had^spplied  to  the  defendant  to  raise 
money  upon  his  estates,  and  that  the  defendant 
had  advanced  to  the  plaintiff  property  belong- 
ing to  his  brother  Chardin  Morgan^  and  took 
the  plaintiff's  bond  to  the  said  Chardin  Morgan 
for  securing  the  re-payment  thereof  with  inte- 
rest; which  bonds  were  afterwards  consolidated  by 
the  plaintiff's  executing  to  Chardin  Morgan  a 
bond,  dated  the  28th  oi  February  1775,  for  pay- 
ment of  the  sum  of  2,400/.;  and  he  then  finds  that 
die  plaintiff  gave  a  mortgage  for  6,610/.,  which 
consisted  of  this  bond  for  2,400/.  among  other 
sums.  The  plaintiff,  I  think,  took  ten  exceptions 
to  this  report.  The  Court  over-ruled  all  those  ex- 
ceptions.   The  plaintiff  appealed  to  the  House  of 

1 3  Lords, 
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1817-  Lords,  and  the  House  of  Lords  allowed  some  of 

3LBWK8  the  exceptions,  but  directed  further  enquiry  with 

Morgan  rcspcct  to  the  othcrs ;  and  upon  that  it  nowxx>me8 

and  othcri.  f^^  ^j^^  consideration  of  the  Court' 

[His  Lordship  then  investigated  minutely  and 
elaborately  the  merits  of  the  different  reports  as. 
brought  under  the  revision  of  the  Court  by  the 
several  exceptions  taken  to  them;  but,  on  account 
of  the  great  length  to  which  that  investigation  was 
extended,  and  its  relating  in  the  result  entirely  to 
the  enquiry  of  theJactSj  as  to  what  sums  or  parts 
thereof  had  been  advanced  to  the  defendant  as  agent 
for  the  plaintiff,  it  may  be  sufficient,  for  the  purposes 
of  this  case,  to  observe  generally  that  his  Lordship 
considered  the  reports  well  founded,  both  as  to  the 
evidence  of  the  facts,  and  the  conclusions  deducible 
therefrom — that  it  could  make  no  difference  who 
advanced  the  money  provided  the  defendant  paid 
it  over  to  the  account  of  the  plaintiff — that  the 
distinction  taken  between  the  separate  and.  general 
report,  as  it  might  affect  the  estates,  was  unfounded 
in  reason  or  equity;  for  that  the  estate  was  pledged 
for  the  wliole  12,000/.  actually  advanced  by  Mor^ 
gan — that  the  exceptions,  as  far  as  they  went  to 
impeach  the  truth  of  reports,  were  founded  on  fal- 
lacies— andxhat  whatever  might  have  been  the  in- 
tention of  the  House  of  Lords,  it  could  not  be  that 
the  estates  should  be  exonerated  from  any  of  the 
sums  within  the  amount  of  the  12,000/.  advanced 
by  Morgan  himself  on  account  of  Sir  JVatkift^-hi$ 
Lordship  holding,  that  the  money  paid  by  Morgan 
for  Sir  JVatkin  Lewes  up  to  the  12^000/.  ought  to 

be 
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be  all  repaid  before  the  estates  could  be  redeemed,  .I817. 
whether  advanced  by  Chardin  Morgan  of  John  l«^„ 
Morgan,  or  the  remotest  stranger,]  iiaiHMir 

and  others. 

[As  to  the  evidence  his  Lordship  considered,  that 
it  was  abundantly  sufficient  to  sustain  the  reports, 
and  he  particularly  adverted  to  the  settled  ac- 
count (by  which  it  appeared,  that  the  defendant  had 
accounted  for  every  farthing  of  the  money),  and 
to  Morgan*^  books  and  the  slips  of  paper,  and  he 
insisted  that  the  delivery  of  the  fen-office  bonds^^ 
and  the  bond  of  John  Adams,  by  the  trustees  to 
the  defendant,  and  his  having  accounted  to  the 
plaintiff  for  the  amount^  was  equivalent  to  a  pay- 
ment of  so  much  money  to  him  by  the  trustees  for 
the  use  of  the  plaintiff.] 

'Through  the  whole  of  this  long  cause  (said  his 
Lordship),  it  has  appeared  to  me  that  the  plaintiff 
has  been  labouring  to  deprive  the  defendant  John 
Morgan  of  a  considerable  part  of  a  just  demand. 
Upon  the  order  for  a  separate  report,  and  upon  the 
decision  of  the  House  of  Lords  upon  the  exceptions 
to  the  first  separate  report,  it  has  been  stated  to  us, 
that  this  is  a  peculiar  and  extraordinary  case ;  that 
the  defendant  John  Morgan  was  attorney  to  the 
plaintiff;  that  he  was  his  banker,  and  that  he  was 
agent  for  the  mortgagees;  arid  that  filling  all  these 
characters,  we  must  infer  that  he  is  a  rogue.  It 
has  been  said,  you  must  necessarily  infer  fraud 
from  his  situation.  That  is  rather  uncharitable, 
and  I  think  it  is  not  equitable.  I  know  no  prin- 
ciple either  in  law  or  equity,  that  requires  me  to 
1 4  infer 
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1817.      infer  that  an  attorney  must  charge  his  client,  or 
^^^^     an  agent  his  principal,  or  a  banker  his  customer 


V. 
MOROAH 

andotherfc 


fraudulently :  or  that  a  solicitor  who  happens  to  be 
concerned  for  both  mortgagor  and  mortgagees  must 
necessarily  act  fraudulently.     I  know  that,  in  cer- 
tain cases,  a  Court  of  Equity  will  not  permit  an 
attorney  to  sustain  all  these  characters :  and  that  I 
can  understand  as  founded  upon  good  and  sound 
principles  of  policy.     But  I  know  of  no  prin- 
ciple either  of  law  or  equity  prohibiting  an  attor- 
ney from  lending  money  to  his  client,  or  a  banker 
to  his  customer,  and  taking  a  bond  as  a  secu- 
rity, or  entering  it  in  his  own  name,  or  in  the 
name  of  any  other  person,  either  at  the  times  the 
money  was  lent,  or  at  subsequent  periods.     What 
difference  can  any  of  these  circumstances  make 
to  the  borrower,  if  he  has  the  money  for  which 
he  gives  the  security?  What  matters  it  to  the 
plaintiff  in  whose  names  the  bonds  were  taken,  or 
from  whom  he  received  the  money,  if  he  has  re- 
ceived it,  or  has  had  it  applied  to  his  use?  It  has 
been  argued,  as  if  the  House  of  Lords  had  decided, 
that  the  sums  of  2,400/.,   1,390/.,  and  12^.  lid., 
were  to  be  struck  out  of  the  mortgages,  and  re- 
duced to  the  degree  of  a  simple-contract  debt,  as 
not  constituting  any  part  of  the  sums  secured  by 
the  mortgages ;  and  that  the  lender  of  those  sums 
was  not  to  have  the  security  for  which  the  mort- 
gages were  made.     This,  in  my  understanding,  is 
not  the  meaning  of  the  expressions  of  the  House 
of  Lords ;    and  I   rather  apprehend,  my  learned 
brothers  and  myself  differ  more  upon  the  meaning 
and  effect  of  this  order  of  the  House  of  Lords, 

than 
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dum  upon  the  real  merits  of  the  case.  Lord  Re*  ini. 
desdale  has  certainly  gone  upon  the  supposition, 
that  there  were  two  accounts  between  the  plaintiff 
and  the  defendant ;  one  a  mortgage  and  judgment  ud  otbm. . 
account,  and  the  other  a  general  account  unco- 
vered by  the  particular  securities ;  and  Lord  Re- 
itsdale  supposed,  that  this  Court,  by  ordering  a 
separate  report,  meant  that  the  Master  in  taking 
the  mortgage  and  judgment  accounts  should  dis- 
tinguish them,  and  that  he  should  also  distinguish 
how  much  of  the  money  was  personally  advanced 
by  the  defendants,  the  mortgagees,  and  how 
much  was  personally  advanced  by  the  defendant* 
The  House  were  of  opinion,  that  the  Master  had 
not  done  that  according  to  the  meaning  of  this 
Court,  and  they  direct  the  Master  to  enquire, 
whether  the  2,400/.  was  advanced  by  the  defendant 
John  Morgan;  and  they  declare  that  the  small 
fractional  sum  of  12^.  \\d.  to  make  up  the  sum 
of  6,610/.  was  not  advanced  by  the  defendants 
William  Farrer  and  James  Morgan^  but  by  the 
defendant ;  and  they  further  declare,  that  the  sum 
of  190/.  was  not  advanced  by  them,  but  by  the 
said  defendant;  and  they  direct  an  inquiry,  whe- 
ther the  1,200/.  was  advanced  by  the  defendants 
William  Farrer  and  James  Morgan  to  the  plain- 
tiff, or  whether  it  was  advanced  to  the  defendant 
as  his  agent,  and  for  his  use.  Lord  Redcsdale 
certainly  found  himself  under  difficulties,  on  ac- 
count of  the  separate  report,  and  the  want  of  the 
general  report ;  and  therefore  he  says,  the  Master 
has  charged  the  plaintiff  with  sums  of  money, 

under 
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1817.  under  circumstances,  and  on  the  faith  of  instru<« 
^^^^  ipentSy  which  this  Court  considered  to  be  suspi- 
».  cious.  But  his"  Lordship  does  not  suppose  that 
ind  othen.  this  Court  meant  to  set  the  securities  aside,  or 
that  the  securities  ought  not  to  be  received  as 
evidence,  and  therefore  further  inquiry  was  to  be 
in^de  as  to  the  effect  of  them.  I  should  observe 
here,  that  the  order  for  the  separate  report,  ob- 
tained by  the  plaintiff,  involved  their  Lordships  in 
considerable  difficulties ;  for  if  the  wliole  of  the 
case  had  been  considered  in  one  point  of  view,  the 
objection  I  have  stated,  namely,  whether  the 
9,400/.  was  the  defendant's  money,  would  not  have 
occurred ;  but  that  order  having  been  made,  and 
this  Court  having  over-ruled  the  exceptions  to  the 
first  separate  report,  their  Lordships  had  only  to 
decide  whether  they  were  well  founded ;  and  we 
must  endeavour  to  get  at  that  as  well  as  we  can. 
If  Lord  Redesdale  had  meant  that  the  money  ad- 
vanced personally  by  the  defendant  should  be 
struck  out  of  the  mortgages,  his  Lordship  would 
have  said  so,  and  any  inquiry  whether  the  money 
was  advanced  by  the  said  defendant  would  have 
been  perfectly  useless.  Now  I  conceive  the  order 
of  the  House  of  Lords  imported  no  more  than 
this — inasnjuch  as  we  do  not  consider  those  mo- 
nies in  point  of  law  as  proved,  let  the  Master  state 
what  money  has  been  advanced  by  the  defendants, 
the  mortgagees,  and  by  the  defendant  John  Mor- 
gnny  forming  the  consideratiqn  of  the  mortgages, 
and  thereby  enable  this  Court  to  make  their  ulti- 
xnate  decree*    The  Master  upon  clear  evidence  has 

found, 


MICHAELMAS   TEEM,  58   GEO.    III.  ISS 

found,  diat  all  these  sums  were  duly  advanced  by  1817. 
the  defendants,  the  mortgagees,  or  paid  by  the  ""Q^ 
defendant,  and  the  evidence  in  my  judgment  j^oroaw 
warrants  this  finding.  I  have  looked  at  the  Mo^ew- 
order  of  the  House  of  Lords,  and  I  will  state 
what  it  is  they  ordered,  and  what  I  take  to  be 
tlie  meaning  of  it : — [Here  his  Lordship  read  the 
order  as  far  as  relates  to  the  1st  and  2d  excep- 
tions, p.  97'}  Thus  all  that  the  House  of  Lords 
say  is,  that  the  money  which  is  stated  in  the  report 
to  be  the  property  of  Chardin  Morgan^  was  not 
the  property  of  Chardin  Morgan^  but  was  the 
property  of  the  defendant.  The  Deputy  Re- 
membrancer has  made  his  report,  and  has  stated 
particularly  when  and  how,  and  in  what  manner 
it  has  been  advanced.  The  House  of  Lords  then 
go  on  and  say,  that  the  sum  of  12^.  11  J.  MFas 
not  advanced  by  the  defendants  JVilliam  Farrer 
^d.  James  Morgan  J  the  trustees  in  the  marriage 
settlement  of  the  defendant  John  Morgan  and  his 
wife — that  is,  the  sum  of  12^.  \\d.  which  was 
added  to  make  up  an  even  sum  of  4,210/.  They 
also  say  that  this  was  not  advanced  by  the  defend- 
ants the  mortgagees,  but  by  the  defendant  John 
Morgan,  fie  it  so— still  it  makes  a  part  of  the 
consideration :  it  is  a  fractional  sum  personally  ad- 
vanced by  the  defendant  to  make  up  an  even  sum. 
[His  Lordship  then  read  the  rest  of  the  order  allow- 
ing the  other  exceptions.]  The  Master  has  re- 
ported that  the  whole  of  that  1 2,000/.  has  been  ad- 
vanced for  the  use  of  the  plaintiff,  and  therefore, 
in  my  opinion,  he  has  complied  with  every  thing 
that  was  intended  by  the  House  of  Lords.    The 

House 
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1817-  House  of  Lords  have  not  in  any  part,  that  I  can 
Lbwbs  find,  directed  that  the  money  advanced  by  the 
Moii'oAw  defendant  should  be  expunged;  the  House  of 
Lords  have  not  directed  what  we  are  to  decree, 
nor  what  the  ulterior  decision  should  be,  and  we 
must  make  that  decree  which  upon  consideration 
of  the  whole  case  we  may  think  we  ought  to  make ; 
aud  I  have  no  hesitation  in  saying,  that  I  think 
the  plaintiff's  exceptions  ought  to  be  disallowed, 
and  that  he  cannot  be  let  into  the  possession  of 
the  estates  but  upon  payment  of  the  12,000/.; 
and  this,  I  think,  is  not  contrary  to  the  decision 
of  the  House  of  Lords/ 

Thomson,  Baron,  was  absent 

Graham,  Baron.  '  It  is  not  to  be  wondered  at 
that  a  case  of  this  sort  should  present  itself  m  dif- 
ferent views  to  those  whose  duty  it  is  to  decide 
upon  it,  and  a  case  which,  really  considering  the 
various  proceedings  that  have  taken  place,  I  may 
fairly  say,  almost  exceeds  the  comprehension  of  the 
human  mind.  I  will  endeavour  to  be  as  short  as 
I  can,  because,  perhaps,  the  shorter  one  is  upon  a 
subject  of  this  sort,  the  more  distinct  and  clear 
will  the  decision  appear,  and  that  is  the  more  ne- 
cessary, when  there  is  a  probability  that  the  judg- 
ment we  may  form  may  undergo  discussion  else- 
where. It  is  undoubtedly  true,  that  this  bill,  in 
its  original  shape,  did  not  seem  specifically  to  ap- 
ply itself  to  those  circumstances,  which  a  further 
investigation  of  these  numerous  accounts  have  dis- 
closed to  us.     The  bill,  as  it  was  originally  framed, 

does 


MICHA2LMA8   TEBM,  58  QXO.  III.  1125 

does  undoubtedly  pray  a  general  account  of  all      1617. 


the  transactions  between  the  parties,  that  Sir  i;^„ 
fTatkin  Lewes  may  be  let  in  to  redeem  his  pledged  moroak 
estates,  upon  the  terms  of  what  should  appear  on  •>»<<<>*««* 
the  general  account  to  be  due  to  the  parties;  but 
aldiough  the  bill  was  so  framed,  and  prayed  such 
celief,  I9  for  one,  am  by  no  means  disposed  to  say, 
that  if  the  party,  unable  to  distinguish  all  the  cir* 
cumstances  that  attended  that  case,  should  impose 
npoa  himself  and  his  property  improvident  terms, 
and  i^  in  the  result  a  Court  of  Equity  should  be 
cf  opinion,  that  he  had  so  incautiously  pledged 
his  estate  for  that  for  which  it  was  not  liable 
to  be  pledged,  the  Court  should  hold  the  party 
strictly  to  the  tenor  of  the  bill; — and  still  less 
where  be  sues  not  only  fbr  himself,  but  for  his 
in&nt  child,  towards  whom,  unquestionably,  in 
its  utmost  rigour,  those  terms  could  not  be  sup- 
posed to  extend ;  but  whatever  Mras  the  original 
object  of  the  bill,  it  began  to  take  a  new  com- 
plexion when  the  cause  came  on  for  hearing,  and 
although  the  decree  does  not  so  directly  point  to 
a  separate  consideration  of  the  several  mortgages 
and  judgments,  I  could^  but  for  an  willingness  to 
taikc  up  the  time  of  the  Courts  advert  to  specific 
dijections  of  that  import  to  be  found  in  the  decree, 
which  cannot,  in  my  apprehension,  be  controverted. 
3jiit  passing  to  tlie  order  for  the  special  report,  I 
am  utterly  at  a  loss  to  account  for  the  directions 
which  are  given  with  regard  to  that  report,  but 
upon  the  supposition  that  at  the  time  when  that 
Older  was  made,  the  Court  did  see  very  strong 
reasons  to  suppose  that  the  whole  of  this  sum  of 

6,610/., 
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1817.       6,610/.,  and  the  whole  of  the  1,890/.  had  not,  m 
"i^a^      point  of  fact,  heen  advanced  by  the  teustees,  to 
MovGAM     whose  credit  th«y  swe  placed  in  this  cause^    Those 
ai^  oOMn.    pj^yticula?  directions,  accco-ding  to  my  a^prehensioB,r 
are  not  otherwise  to  be  construed  than:  ht  that 
view,  and  it  is  not,  perhaps^  to  bewondei^d  at^ 
that  at  the  time  of  making  the  decree  and  the 
special  report^  the  Court  did  not  see  the  cause  in 
that  point  of  view,  in  which,  the  subsequent  in- 
quiry has  presented  it,   because,  at  the  time  of 
making  tlie  decree,  the  Court  might  not  see  so 
distinctly  as  it  does  at  this  moment  what  the 
case  was.    It  was  a  case  in  which  John  Morgan 
himself,  and  his  trustees,  positively  swear  to  an 
actual  advance  of  6;6lO/.  paid  by  themselves  in 
trust,  and  they  swear,  that  the  trustees  of  Jokn 
Morgan  actually  paid  down  1,390/.  at  the  date 
of  tliat  mortgage  in  1776,  and  placed  it  in  his 
hands ;  and  when  the  Court  at  that  time  saw  the 
strong  primA  facie  evidence,  that  presented  itself, 
ftom  the  deed  of  mortgage  executed  by  the  parties, 
and  from  the  settled  account  (about  which  so  much 
has  been  saidi,  and  to  which  so  little  credit  ought 
to  be  paid)  it  was  impossible,  till  these  items  were 
gone  into  under  the  order  for  the  separate  report, 
that  the  Court  could  see  the  grounds  on  which  they 
afterwards  thought  that  the  whole  of  the  money 
had  not  been  advanced  by  the  trustees.    It  was 
clearly  the  direct  object  of  that  separate  report, 
to  divide  the  case  into  two  distinct  subjects  of  in- 
vestigation.  One,  the  account  of  monies  advanced 
by  the  trustees,  and  the  other,  thegoieral  account 
between  all  the  parties  in  the  cause.    Why  it  was 

that 
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ikzt  Mr.  Morgan  was  induced  to  consent  to  that 
separate  report,  I  cannot  say,  b^t  it  did  of  neces- 
sity lead  to  a  partial  view  of  the  general  circum- 
stances of  the  transaction,  and  tbat  was  com- 
plained of  in  the  House  of  Lords;  but  at  the  time 
when  the  cause  was  set  down,  and  at  tlie  time 
when  the  order  for  a  separate  report  was  made^ 
perl^aps  neither  party  was  aware  of  the  conse- 
quence, or  that  it  would  involve  monies  which 
belonged  to  the  general  account  in  the  transac- 
tions between  the  parties.    But  whatever  may 
have  b^en  my  view  of  this  case  in  its  original 
shape  upon  the  order,  and  upon  the  specid  re- 
port, it  appears  to  me,  that  we  have  nothing  fur- 
ther to  do  with  that,  than  to  understand  distinctly 
how  it  has  been  adopted  by  the  House  of  Lords, 
and  how  it  has  been  acted  upon  there.     Most  un- 
doabtedly  the  order  for  the  special  report  was  ob- 
tained on  the  idea  that  6,610/.  had  been  advanced 
by  the  trustees,  and  while  the  subject  wa^  in  dis- 
pute, ten  exceptions  were  taken,  and  every  one 
ofthem  went  to  the  2,400/.  and  the  1,390/.   With 
regvd  to  the  1,390/.  they  go  to  say,  we  dispute 
your  advancing  that  sum  either  by  Chardin  Mor- 
gan or  any  body  else,  and  if  it  was  even  ad- 
vanced by  you  or  Chardin  Morgan,  we  still  say, 
if  it  was  the  advance  of  Chardin  Morgan  for 
your  benefit,  and  that  that,  as  well  as  the  8,400/. 
never  constituted  part  of  the  mortgage  money, 
because  it  never  was  the  property  of  the  mortga- 
gees; that  is  the  ground  of  all  these  exceptions, 
and  part  of  these  ten  exceptions  now  come  on  be- 
fore us,  our  former  judgment  having  been  cor- 
rected 
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rected  by  the  House  of  Lords  (when,  before  we 
had  the  advantage  of  my  brother  Woodts  assist- 
ance in  this  Court,  we  had  over-ruled  all  those 
ten  exceptions),  on  an  appeal  by  the  plaintiff  upon 
the  1st,  Sd,  3d,  4th,  5  th,  6th,  and  1 0th  excep- 
tions. It  now  seems  to  me,  that  in  all  the  per- 
plexity of  this  complicated  matter,  and  the  dif- 
ferent conceptions  that  have  occurred  to  different 
minds,  the  great  and  the  only  point  for  us  to  con- 
sider at  present,  is,  what  is  the  effect  of  the  judg- 
ment of  the  House  of  Lords,  and  what  they  have 
decided;  because  the  view  which  they  have  taken 
upon  this  subject  must  be  the  basis  of  all  our-sub- 
sequent  decrees,  and  of  the  ultimate  disposal  of 
this  cause;  and  therefore  I  have,  perhaps,  wasted 
time  in  shewing  what  my  view  of  the  original 
transaction  was  ;  but  though  I  was  not  a  party  to 
the  original  decree,  I  wish  it  to  be  understood,  that 
my  opinion  is,  that  the  decree  was  well  founded ; 
however,  I  now  take  my  stand  upon  the  order  of 
the  House  of  Lords.  Perhaps  it  may  be  a  matter 
of  some  kind  of  doubt,  whether  we  are  truly  in- 
formed as  to  the  particular  language,  and  the  par- 
ticular opinion  of  any  one  member  of  the  House, 
and  I  shall  therefore  forbear  from  stating  it ;  and 
no  man  knows  better  than  myself,  the  justness  of 
comprehension,  and  the  intelligence  of  the  mind 
that  was  exercised  upon  this  complicated  subject ; 
but  I  will  not  interpose  his  authority  at  all,  on 
the  present  occasion,  but  simply  guide  myself,  and 
abide  entirely  by  what  the  House  of  Lords  have 
done/ 

*  Now, 
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Nowj  we  must  first  observe,  that  at  length  1B17. 
Mr.  Chardin  Morgan  is  entirely  out  of  tlie  case,  i,z^^% 
and  the  defendant  is  standing  in  a  variety  of  re-  morcam 
lations,  all  of  which  require,  on  his  part,  a  just  «n<i»^>*"- 
and  perfect  accuracy  in  his  statement  of  ac- 
counts; because^  calling  upon  him  particularly 
for  that  account  from  the  first  to  the  last,  even 
up  to  this  period,  it  has  been  sworn  again  a];]id 
again,  that  the  advances  in  the  name  of  Chardin 
Morgan  were  of  his  moneyj  and  that  goes  a  great 
way  to  impeach  the  settled  account.  Then  wc 
have  a  subsequent  report,  in  which  it  was  repre- 
sented to  be  the  money  of  Chardin  Morgan^  and 
it  was  not  till  a  new  set  of  exceptions  were  filed 
in  this  Court  that  that  was  got  rid  of;  and  then 
the  report  states,  that  no  part  of  the  money  was  ad- 
vapced  hy  Chardin  Morgan.  We  thus,  therefore, 
after  a  great  expence,  have  got  rid  of  that.  [His 
Lordship  then  took  a  view  of  the  general  object 
of  the  exceptions,  which  he  considered  as  founded 
on  the  doubt,  which  the  House  of  Lords  enterr 
tained,  of  the  advance  of  the  money  by  the  de- 
fendant, and  as  to  which  the  order  directed  an  en^ 
quiry,  observing  particularly  on  the  disallowance 
of  tlie  12:*.  llrf.,and  the  reason  given  for  it — that 
it  was  not  advanced  by  the  trustees  :  making  tlic 
same  observations  as  to  the  disallowance  of  the 
190/.  part  of  1,390/.  apparently  part  of  the  mort- 
gage, and  for  the  same  reason:  ancj  then  he  ad- 
verted to  the  defendant  being  appointed  receiver 
to  the  estates,  and  being  engaged  in  business 
for  Sir  Wqtkin  Lewes^  as  his  attorney,  when  he 
was.  paying  himself  by  money  in  hapd,  although 
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•.  "^d  to  be  advimced  by  thc*n.  Atid  his  Lordshfp 
wd  otben.  declared  hiis  opintoii  of  the  object  of  the  Heiirse  c/f 
'liords,  as  to  the  other  exceptions,  to  be,  to  direct 
to  enquiry,  wlietheT  the  trastees  were  ever,  ih 
•points  fa:ct,  at  any  time  possessed  of  the^e  fett- 
tiflSce  bdndl,  and  the  bond  of  John  Adam^j  mA 
whethet  they  converted  them  into  money,  «nd 
whether  they  cashed  those  bonds,  and  whethrr, 
having  done  so,  they  did,  on  the  2d  oi  April  1776, 
pay  the  money  actually  over  in  cash  to  Morgan^ 

*Now,  with  regard  to  that  (continued  liis  Lord- 
ship), there  is  not  in  my  view  of  the  case  a  tittle 
of  evidence  to  prove  those  facts,  or  that  the 
'trustees  of  this  marriage  settlement  ever  did,  m 
point  of  fact,  receive  the  money  from  Mr.  John 
AdatnSj  or  when  they  did  receive  it.  I  perfectly 
agree  with  my  brother  Wood,  that  the  money 
'might  have  been  advanced,  but  there  is  no  as- 
signment whatever  to  the  defendant.  What  was 
"there  to  prevent  him,  when  he  had  advanced  the 
1,390/.  from  getting  a  declaration  from  the  trus- 
tees, that  they  were  his  own  advances,  and  tliat 
he  had  advanced  the  1,300/.?  The  House  of 
Lords  therefore  say,  let  us  know  that  it  was  a 
"honk  fide  transaction ;  the  sequel  of  the  cause  is, 
that  they  did  not  advance  the  1,390/.  in  money  ; 
it  was  Mr.  Morgan's  personal  advance,  and  he 
'shall  not  be  allowed  to  come  in  under  cover  df 
a  trustee,  and  receive  interest  at  "5  per  cent. 
'when  this  is  the  state  of  Affairs  between  htm  and 

Sir 


HlCHAXXlfAS  TUU(»  6S  MtOh  lit.  1(1 

Sir  K^atkiH  Lewes.  But  it  is  audy  and  tindqiibtedly  tm?t. 
with  great  weight,  if  the  House  of  Lwda,  m  »y-  >--v^ 
iflg4liat  12^.  llif.  and  190/.  fihall  be  dieailoyi^Q^^  -Z 
as  making  part  of  the  mort^^e,  what  had  that  tp  ^£^a^ 
do  with  €nquiiing  what  advances  were  macl^  uposn 
the  1,390/.  It  is  quite  dear  the  House  jof  Locds 
could  DoC  have  been  of  opinion,  whether  the 
iHooey  was  advance^  by  the  trustees,  or  whether 
it  was  advanced  by  Join  Margmi^  that  it  sho^l 
Bevertlieless  &tand  as  part  of  tiDe  2nortg9gep  bje^ 
cause  then  they  would  have  said  ^.  B^t  if  1^ 
House  of  Lords  had  con&idered  Sir  iV/Ukin  Lemes 
bound  by  these  various  Aiof  tgages,  (^stating  them) 
an(l  (^  supposed  fiettied  accoun/t,  why,  aji  ith£«e 
enquiries?  Can  we — ^when  the  House  of  JJardshavjC 
totally  set  aside  these  instruments,  as  not  conclud-^ 
ingSir  fVatkin  Lewes 9  having  ordered  ihem  .to  be 
particularly  enquired  into,  'to  4:he  .extent  of  isUe 
%4fiOl.  and  >tlie  «1 ,390/. — t^iike  upon  ouc6eLves.to  say, 
no,  we  will  do  what  you  ought  to  have  done,  and 
we  will  bind  the  party  by  the  instruments.* 

^  Then,  under  what  circumstances  is  ^his  settled 
account  made?' 

'  In  the  first  place,  it  purports  to  be  a  ^neral  ac- 
count, signed  by  Sir /#^tf/ till  LeweSy^  on  the  €4bh 
February  1777,  and  it  appears,  that -Mr.  Morgan 
had  contrived  that  all  this  money  sliould  pass 
ibrot^h  his  hands.  At  ^he  time  he  was  supposed 
to  be  scittUng  these  accounts  with  the  mind  a  man 
diouldhstve,  who  would  «look. into  accounts  so  com- 
f Itoated,  he-was  liimself  a  cre^itor^of  Sit  Wsttiin 

K  2  LeweSj 
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18W.  LeBPes^  for  the  sum  of  622/.  for  which  he  \ras 
^1^^  ready  to  bring  his  action,  or  to  have  snapped  a  judg- 
MoMAif  "*^^*  when  Sir  fVatkin  Lewes  was  unassisted  by 
any  one.  It  is  admitted,  that  the  defendant  wi^ 
the  agent  of  the  plaintiff,  and  the  agent  of  die 
trustees ;  he  appeared  in  all  these  cliaracters,  and 
he  assumes  himself  also  to  be  the  banker  of  Sir 
fVatkin  Lewes f  and,  as  I  apprehend,  much  against 
his  wilt;  for  he  appears  to  have  been  desirous  of 
getting  the  money  out  of  his  hands ;  but  the  de- 
fendantt  acting  in  all  these  situations^  and  tlie 
plaintiff  not  having  possession  of  any  one  book 
that  could  assist  him,  can  what  was  done  under 
such  circumstances  be  supposed  to  be  binding  upon 
Sn  fVatkin  LewesV 

[His  Lordship  then  went  into  the  account  in 
much  the  same  manner  as  in  his  judgment  of  the 
18th  November,  instant^  and  drew  the  same  con- 
clusions.] 

^  Now,  with  regard  to  these  exceptions,  I  am 
disposed  to  over-rule  the  first;  for  I  have  been  fur- 
nished with  no  objection  to  the  fact  of  the  consi- 
deration of  the  first  bond  having  been  advanced 
With  respect  to  the  1,141/.  I6s.  I  am  likewise  dis- 
posed to  over-rule  the  exception  to  that,  for  I  do 
fiiot  think  that  there  is  any  fault  to  be.fouad  with 
the  report  on  that  ground.  Then  the  third  excep- 
tion is,  tfai^  John  Morgan^  out  of  his  own  money, 
had  paid  the  sum  of  112/.  10^.  and  6lL  4s.  With 
T^ard  to  these  advances,  I  am  not  prepared  to 
«y  there  is  any  objection.  Then  comes  th«  fourth 

exception^ 
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exception,  and  the  reason  that  is  given  is,  that  tbefe      lan. 
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was  no  evidence  that  the  Sy4002.  forms  a  part  of  the 
consideration.  Now,  the  Deputy  Remembrancer  ~v. 
answers  that  exception,  by  reporting  that  be  does 
find  evidence  that  it  was  so  agreed,  so  .that  the  whole 
ef  die  argument  that  goes  to  over*rule  this  excep* 
tton  is,  that  the  Dq>uty  Remembrancer  has  found 
ground  for  some  of  these  instruments,  and  tliat  the 
plaintiff  did  agree  that  the  S,400/.  should  stand  9S 
part  of  the  6,610/.  .  I  agree,  that  the  Master  has 
answered  satisfactorily,  and  that  a  very  bad  reason 
was  given  for  the  exception ;  but  the  substantial 
ground  of  the  exception  was,  ^following  the  order 
of  die  House  of  Lords)  that  it  ought  not. to  liave 
been  reported  at  all;  and  certainly  the  answer 
that  was  given  to  the  argument  against  this  ex- 
ception^  seems  to  me  to  be  perfectly  sufficient, 
viz.  that  it  never  was  referred  to  the  Deputy  Re- 
membrancer, to  enquire,  whether  any  such  agree- 
ment was  come  to ;  the  reference  was,  whether  such 
sum  of  money  was  advanced,  and  whether  it  con-* 
stituted,  under  the  circumstances  of  the  case,  part 
of  the  6,610/.  And  therefore,  with  regard  to  that 
exception,  as  to  his  having  allowed  the  8,400/. 
to  stand  as  part  of  that  mortgage,  I  am  of  opi- 
nion that  it  should  be  allowed.' 

'  Then,  with  respect  to  the  5th  exception,  as  to 
the  1,300/.  I  think  that  should  be  allowed.  The 
reason  of  my  opinion  is^  that  there  is  no  evidence 
to  shew,  that  the  trustees  were  possessed  of  the 
1,200/.  in  clear  cash.  On  that  account,  that  must 
iK)t  stcuid  as  part  of  the  money  advanced  on  the 
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il^^ijf;     iftortgsrgef.    Therefore,  with  respect  to  the  5th  and 

^^^     flth  exceptions,   I  am   disfiosed  to  allow  themv 

^^^!1     The  rth  and  last  exceptioii,  I  think  may  be  over- 

MiXl    ruled*-    My  opinion  therefore,  a^  itik  applied 

to  these  different  exceptions,  is,  that  the  S>400/. 

and  the  1,S9P/.  must  be  expunged  from  tlie  mort- 

^gfe,  and  that,  in  other  respects,  tire  report  may 

sahd/ 

UfAClDOiftALB,  Chief  Bardn.  (Having  said  that 
)r<s  hid  intended  to  hare  written  something  more 
A>etiK)diba4  than  hfe  should  probablj  be  able  to 
iStilt  ftbxA  memory,  but  was  preTenled  from  die 
«ate  of  hh  eye-sight)  'In  itiy  consideration  of tiiit 
ea^e,  a^  fat  as  the  present  subject  is  concerned,  it 
is  not  verj^  intricate ;  for  it  xttM  to  me,  that  this 
efaly  duty  that  I  am  at  present  called  npon  to  per* 
fbfin  ils,  to  see  whether  the  sums  \rhtch  t}ie  House 
of  Lords  have  thdught  absolutely  necessi^ty  to 
ehai^  oti  Sir  IVatkin  Leives'^  (estates  (not  on  him* 
self,  but  his  estates),  tod  which  I  shall  presently 
ihentlctti^  have  been  shewn  to  the  Cbnrt  by  the 
}>eputy  Remembrancer  to  have  been  actually  ad* 
vanced,  as  a  snbstahtial  ground  fclr  the  opinida  that 
he  has  reported  to  us.  (His  Lordship  tiien  staled 
the  original  transactions.)  I  take  the  ^ouse  of 
Lords  to  have  reasoned  upon  those  facts  thus. 
This  mortgage,  as  fat  as  the2t4Q0/.  gdeS,rest9  upon 
thb  bond  due  to  that  amount,  but  no  such  sum  of 
money  was  actually  paid  as  the  consideration  foi 

the 

^  His  L6tS£bi)^  Ajipests  to  hsve  tskeu  ftito  eomidtnrstioii 
pk  bxedptidiu^  lb  }ht  jtlilrd  separate  report,  at  the  taae  liare^ 
p$  hting  tbegroimdTWork  of  Iho  exceptions  to  the  foortht 


tl»  i^ftgage.  Tlicy  say  too  that  the  hood  itfidf  sjf^ 
QQJEmU  of  the  five  cpi&pouwt  sums  said  to  have  lbwm 
ken  advanced  on  former  bonds.  They  then  lay  homait 
the  axe  to  the  root,  and  say,  we  must  see  not  "^^^l^ 
merely  that  tboae  bonds  \v»re  executed,  for  un- 
doubtedly they  were;  but  ^e  must  see,  tha^  ^ 
good  (XM^sideration  in  monejt  was  paid  for  those 
seTeral  bonds,  and  that  is  the  gravamen  of  this 
point  on  the  part  of  Sir  JVatkin  X^ewe^ ;  and  I  can* 
lot  agree  with  those  who  think  it  is  the  same 
tliipg^  whether  these  bonds  W^re  given  in  the 
eoiieie  of  an  account  current,  betw;een  the  de« 
fiMidwt  and  die  plaintiffi  or  Whether  hard  cash 
was  given  upon  each  occasion,  when  thes^  bonds 
vav  executed ;  because  that  wo.uUl  make  a  great 
di0m^H»  in  point  of  interest,  but,  besides  that«. 
the  House  of  Jxirds  meant  it  as  a  test,  to  see  whe- 
ther the  jfcransaetipn  was  tiue  in  point  of  fact« 
Then  he  it  that  the  mortgage  was  executed;  be  it 
that  Sir  fVafMfn  Lwe^  consented  %t  the  2,400/. 
should  fcHin.a  part  of  tlie  mortgage^  still  the  pre- 
sent purpose  is  to  enquire,  whether  th^re  is  suflS- 
cifipt  to  shew,  that  at  jth$  tiipe  these  bonds  were 
e^QiUiedy  tii<s  moficy  wa9  actjually  paid.  Acpord- 
i^gto  my  own  opinion^  die  evidence  of  that  fact 
i>not  carri^  one  jqt  further  than  it  was  when  tli^ 
esse  wa»  before  the  House  of  Lords*  I  shall  not 
take  uf>  ea^  exertion  one  after  another,  but  ad^ 
vent  to  Uie  two  great  sums,  whiich  constitute  the 
^li^ee^'^naitt^  of  the  four  principal  exceptions,, 
aswidy,  the  2,40Q/.  and  the  1,3J5K)/.  With  regard 
to  the  ^,400/.  the  fii:st  of  these  bonds  that  were 
9vim  ip  wate  up  thti^t  Mim,  h  t  bond  of  500/. 
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3317.  Nowuppn  what  evidence  does  that  stand?  I  would 
^*'''^^^  first  of  all  observe,  that  the  existence  of  the  bond? 
•  \^  and  all  the  evidence  relating  to  it,  is  quite  out  of 
Md  oSiew.  the  question,  and  that  the  accoutits  are  not  kept  in 
such  things  as  are  called  books;  but  they  are  kept 
upon  scraps  of  paper  in  such  a  way  as  no  man 
of  business  would  keep  accounts,  and  interest  i§ 
charged  upon  them.  I  admit  that  that  constitutes 
a  vast  body  of  the  evidence  now  before  us;  but 
granting  all  that,  the  question  still  recurs,  which 
the  House  of  Lords  have  put.  Was  ther€  a  pe- 
cuniary and  valuable  consideration  paid  for  these 
bonds  at  the*  time  they  were  executed?  With  re- 
spect to  the  500/.  what  was  the  evidence?  I  do 
not  stop  here  to  say  any  thing  upon  the  admis^ 
sibilityof  Mr.  Morgan's  own  books,  or  the  scraps 
of  paper  that  have  been  given  in  on  his  part  ^  The 
House  of  Lords  have  adverted  to  it,  but  I  think  it 
of  no  consequence  at  all  to  this  question.  The 
first  piece  of  evidence  is  a  small  scrap  of  paper, 
amounting  td  no  more  than  a  mere  assertion  of  Mr. 
Morgan^  that  this  money  was  paid  to  Sir  Watkin 
Lewes.  It  is  a  very  dark  transaction^  Who  bor- 
rowed the  money?  Who  gave  the  security  for  it? 
^t  have  no  insight  into  these  things  at  ail;  the  rest 
of  the  evidence  goes  to  shew,  that  in  other  books 
and  papers  it  was  treated  as  an  existing  bond ;  but 
that  does  not  solve  the  doubt,  whether  the  mo- 
ney was  advanced  for  the  plaintiiF.  So  much  for 
thit  bond.  There  was  no  evidence  of  any  consi- 
deration having  actually  passed  to  Sir  JVatkin 
Lavesy  when  the  bond  was  executed.  With  re- 
sY>ecc  to  all  the  others  they  stand  upon  one  simple 

^  ground. 
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ground.    The  Defmty  Remembrancer  has  report-^       1917- 
#d,  and  properly  reported,  that  die  monies  were     V^J^ 
advanced;  but  there  is  nothing  to  shew  diat  any  «• 

liiobey  passed  at  the  several  times  when  the  bonds    «iid  atbenu 
were  executed.    Now,  let  me  read  the  requisition 
of  the  House  of  Lords  to  the  Deputy  Remem- 
brancer/   (His  I^ordship  read  the  order.) 

^Doesuot  that  order  intimate  that  the  House  of 
Lords  were  of  opinion  that  this  was  not  like  any 
other  transaction  of  bonds  executed^  where  the 
money  is  actually  paid  at  the  time  ?  That  requi*^ 
sition  can  never  be  satisfied  by  producing  a  long 
catalogue  of  sums,  such  as  has  been  produced  here« 
It  appears  to  me  most  manifest,  that  the  House 
of  Lords  considered  this  an  allegation  on  the  part 
pf  the  defendant,  that  the  money  was  actually  paid 
down  at  the  time  these  bonds  were  executed ;  and 
tjiat  is  not'  proved,  as  I  said  before,  l)y  giving  us 
th^t  which  is  mere  assertion.  This,  I  conceive  \^ 
be  by  no  means  shewing  to  the  Court,  in  the  qian- 
ner  that  was  expected  by  the  House  of  Lords, 
what  money  was  bgfiA  J^dc  advanced  In  any  one 
instance  at  the  time  these  bond  transactions  took 
place.  I  pass  on  therefore  to  the  1,390/.  Of  that 
the  House  of  Lords  have  disposed  of  190/«,  and 
struck  it  out  of  the  account,  as  being  a  personal 
advance  by  the  defendant.  Now,  with  respect  to 
the  two  600/.  bonds^  the  House  of  Lords  have 
considered  that  Chardin  Morgan  should  have 
come  with  1,800/.  in  his  hand,  and  handed  it  oveiC 
to  Sir  fVatkin  LewtSj  or  his  agent.  Then  the 
only  evidence  they  have  given  with  respect  tp^ 

that 
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itiV;  tliat  i8y.t]mt  these  boniki  vrere  aome  of  them  paid, 
^^*^"*^^  asdothera  were  assigned;  but  accoidiag  to  the 
ir.  view  the  House  of  Lords  have  taken  pf  it,  what 
mttfUiM^  has  the  plaintifr  to  do  with  wliat  became  of  those 
bonds  after  die  defendant  became  the  purchaser 
of  diem?  If  be  bought  them,  he  was  master  of 
them,  as  sochi  as  tiiey  were  assigned  by  Ckerdin. 
Morgan.  The  only  question  therefore  is,  whe- 
ther he  received  the  1,300/.,  and  of  that  there  is 
no  evidence  but  assertion,  in  tihe  form  of  a  aiemo«' 
randum  u{$ob  die  back  of  the  narriage-sefctlement. 
^t  fVatkin  Lewes  knew  nothing  of  it^  and  the 
trustees  did  not  <x>nour  in  it.  Mrs.  Morgan  has 
not  signed  it,  wlio  would  naturaiiy  sign  what  Mr. 
Morgan  presented  to  her  as  proper  for  her  to  sign* 
No  man  can,  on  this  evidence^  believe  that  diia 
1,200/.  was  received  and  handed  over  at  die  time.* 

*  For  theise  shwt  reasons,  I  ann  clearly  of  opinion, 
that  the  requisition  of  the  House  of  Lords  has 
been  by  no  means  complied  widi.  Tlie  four  first 
exceptions  therefore  sliould  be  allowed;  but  the 
other  is  pei^ocdy  unintelligibiei  and  therefore  must 
be  disallowed.' 


Wilh  respect  to  such  of  the  cscepdons  as  were 
allowed,  the  Deputy  Hemembcancer  was  ordernd 
to  review  his  repott;  and  it  was  ordered  tkat  be 
should  oovnpu^  interest  on  the  principal  sums  of  . 
4,S09/.  7«.  U*  and  4,000/.,  and  tlut  he  should  take 
an  account  of  t^  rents  and  pro&ts  of  the  eadiates 
in  mortgage  and  not  in  mortgage,  received  Jb^^  the 

defendant, 
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dcfeadanti  for  the  trustees  asd  inortgagees,  uid  a)9cr 
an  account  of  nx>Dey  received  for  timber  out  dowA 
Oft  the  ^tateSi  which  were  to  be  carried  on  from^ 
the  foot  Qf  the  account  mentioned  in  the  report 
of  the  fid  Julj/  1803,  to  the  mortgage  account^ 
and  the  amount  to  be  set  off  against  what  should 
be  found  to  be  due  for  principal  and  interest  09. 
tbf  severed  mortg^iges. 


Against  that  order  the  defendant  appealed  to 
the  House  of  Lords,  contending,  that  it  was  de* 
parting  from  the  general  tenor  of  the  suit,  as  in- 
stituted by  the  plaintiff  for  the  relief  prayed,  and 
the  decree  thereon,  and  that  whatever  equity  tha 
plaiBtiff  might  have  to  found  an  application  upoiji 
for  redempticfn  of  his  estat^  it  could  only  be  oa 
payment  of  the  18,000/.  actually  advanced  on  his 
aooolmti  all  of  which  must  be  taken  to  luve  been 
idvanced  on  the  security  of  the  term  of  600  years, 


LlWB» 

MQ1I6AV 
and  odi«n«. 


The  respondent  (the  plaintiff)  coii  tended,  that 
htwas  entitled  to  redeem  on  paying  what  liad, 
bben  fbund  due  by  the  separate  report  on  the  mort-. 
gage  account  only,  and  that  all  ultra  the  amount 
was  to  go  to  over  the  general  account,  as  being 
properly  the  sttbjeqt^natter  of  the  general  report. 

Elpok^  Zprd  Chancellor  J  now  delivered  judg- 
»ent.  {Having  adverted  to  his  personal  recoUec- 
ti(w  of  the  facts  of  the  case— the  decree  of  this 


1816. 


Itt  AynL 


Judgment  of 
ionse  of 


Courts  whereby  the  separate  report  was  ordered :—  the  fil 
which  he  said  was  founded  on  a  bill  which  prayed  ^Lpp^i!''^ 
Mtonly  an  investigation  of  the  accounts  said  to 

have 
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1817.  hsLve  been  settled,  but  of  all  dealihgs  and  trans- 
^f^^  actions  between  the  parties;  and  therefore  the 
t.  object  of  that  decree  must  have  been  to  have  re- 
ftndotben.  quired  evidence  to  be  given  of  the  consideration 
of  the  bonds,  or  it  would  have  been  confined  in  its 
terms  to  the  surcharging  and  falsifying  particular 
accounts  relating  to  particular  securities.  Then  no- 
ticing former  order  of  the  House  of  Lords  thereon.] 
That  order  (observed  his  Lordship)  proceeded  on 
the  principle  in  the  case  of  Vaughan  v.  Lloyd 
(which  he  recognized),  that  securities  taken  from 
a  client  by  an  attorney  for  money  proposed  to  be 
advanced  by  the  latter  are  not  conclusive  evidence, 
as  in  other  cases,  of  the  consideration  having  been 
actually  paid;  for,  in  all  such  cases,  it  is  incum- 
bent on  the  attorney  to  shew  that  he  acted  as  much 
for  the  advantage  of  his  client  as  of  himself, 

*  The  original  decree  (said  his  Lordship)  of  the 
Court  of  Exchequer,  as  modified  by  the  subsequent 
order  of  this  House,  is  calculated  to  ailbrd  the  re- 
spondent extraordinary  relief,  going  beydnd  the 
common  course,  in  cases  of  redemption  of  niort- 
gaged  property,  to  a  general  account  of  all  deal- 
ings and  transactions  that  may  have  at  any  time 
taken  place  between  the  parties.  In  the  mean 
time  thene  has  been  a  separate  report  of  the  mere 
mortgage  accounts  ordered  to  be  taken  as  distinct 
from  the  general  account  between  them,  which 
general  account  yet  remains  to  be  taken.  -That 
separate  account  must  first  be  disposed  of,  that  the 
mortgage  accounts  may  be  first  cleared,  which 
must  have  been  the  object  of  it,  and  then  the 
general  account  may  be  taken,  and  what  may  be 

disallowed 
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disallowed  the  appellant  in  the  separate  report      1817. 
may  still  be  allowed  him  oa  the  general  account.     ^^ 
That  may  be  the  case  with  respect  to  the  8,400/.,         v. 
which  has  been  hitherto  disallowed  by  the  Deputy    and  oUmi»» 
Remembrancer,  acting  under  the  order  of  this 
House,  declaring  that  those  securities  were  not  to 
be  taken  as   evidence  of  the  consideration  for 
diem  having  been  advanced,  and  as  not  being 
admissible  as  an  item  in  the  mortgage  account^ 
because  not  supported  by  other  evidence;  but,  on 
the  contrary,  falsified  by  the  accounts  as  far  as 
they  related  to  them.     If,  however,  the  money 
were  actually  advanced  at  any  time,  justice  may 
yet  be  done  to  Morgan  by  the  general  report/    . 

'  Then  Morgan  has  taken  in  execution  on  his 
judgments,  timber  felled  on  the  mortgaged  estates. 
The  mortgagor  himself  has  no  right  to  cut  timber, 
whereby  he  lessens  the  security,  and  commits  tres- 
pass. Can  Morgan  then  be  allowed  to  take  in 
execution  for  a  debt  due  from  the  mortgagor,  the 
timber  which  the  mortgagor  cannot  enter  to  take» 
merely  by  the  effect  of  any  privilege  arising  froia 
his  situation  as  solicitor  to  both  mortgs^r  and 
mortgagee?  He  certainly  cannot.  I  am  t^herefore 
of  opinion  (hat  in  that  respect  the:  order  of  tl^e 
Court  of  Exchequer  is  substantially  right,  and 
with  some  alterations  as  to  the  exception^  au4 
further  directions  may  be  affirmed.'    , . ,  .,> 

'It  was  objected  that  the  Court  of  Exchequer 
had  given  further  directions  on  the  hearing  of  the 
exceptions,  which,  it  was  contended,  they  had  no 
right  to  do ;  but  as  the  directions  related  AvlK)lly  to 

the 
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161T.       '^^  «ep€kM*e  report  o»iy,  to  wfeich  the  exceptions 

"svere  taken,  T  ^imk  there  is  notlikig  in  that  ob- 

jectiok.    There  are  no  direction*  given  m  to  the 

•nd^Shtra.    jntlgments,  but  l4iey  are  not  a  necessary  part  of 

the  present  separate  report/ 

R£f>fiSBAL£y  L&rd,  {corroborating  ♦he  Lord 
ChcHiceHor-s  view  of  the  grounds  of  the  former 
decision  ef  die  House)  put  the  present  case  on  a 
footing  of  diBtinetion  from  the  common  and  simpie 
€ine  of  mere  tnortgaffor  and  mortgagee* 

'  This  (said  his  Lordship)  is  the  case  of  an  attor- 
ney, 'wJio  acts  as  genei*al  agent  and  legal  adviser 
of  his  principal  and  client,  obtaining  his  bond;  he 
is  therefore  bound  by  a  very  strict  rule  of  law  to 
prove  by  other  evidence  the  actual  advance  of  the 
whole  consideration.  That  principle  was  recog- 
nized in  the  case  ofVaughan  v.  Lloyd.  The  actual 
mortgagees,  however,  have  a  right  to  have  the 
8,209/.  accounted  for  to  them,  whether  that  money- 
was  applied  by  Morgan  to  the  account  of  Letups 
or  not,  which  one  of  the  exceptions  implies  a  doubt 
afboirt.  They  have  nothing  to  do  with  that  which  is 
a  ^natter  between  Morgan  and  Lewes  altogether.* 

•  The  want  of  accuracy  in  Morgan's  book^  of 
accounts  is  not  to  be  used  in  his  favor.  It  i?  his 
business  to  keep  regular  accounts,  and  if  he  suf- 
fers any  loss  by  not  doing  so,  it  is  his  own  fault. 
That  was  so  held  in  Vaughan  v.  Lloydj  in  which 
I  was  of  counsel,  and  I  believe  th^t  Lloyd  did 
suffer  a  loss  in  consequence;  but  it  would  l>e  mon- 
strous^ to  allow  a  man  to  avail  himself  of  that 

irre^ularitv. 
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irregularityi  so  as  to  eosUe  him  on  ihut  wcount      tm . 
to  chaige  another  by  his  mere  assertion.'  ^7^^ 

'lbearguniaitroiiiided<on1{lie  accounts  having   -Mdntimt. 
4)0en  settled,  cannot  be  af  any  ^avail  in  a  case  elf  v  y  ^3 

tins  sort;  and  in  point  rf  ftot,  when  diey <aie«ub-  1  ^^^^^^Z^  "~ 
aittBd  to  invevtigatkm,  they  contradipct  lliem- 
jel^ves.  The  decree  4if  the  »O0iirt  of  Exchequer  h 
-right  therefore  in  effect,  ^ilthoiigfaaoineftiKr^f  the 
-circionMances  of  the  oase  may  have  been  o^wv- 
jooked  by  the^Goiurt' 

*  The  prodnce  of  theltmber  account  ought  to  igo 
intliftohai^  tif  themm^gage  account  M^ngtm 
iiad  no  rig^t  to  take  it  on  account  .df  his  debts. 
^  to  the  jndgmenb,  fthey  wece  pcGbaUy  included 
in  Ihe  separate  accmmt,  to  ^enable  t\\t  mortgagees, 
if  it  had  been  necessoiy,  to  ^ave  availed  isbem- 
selves  of  them.' 

^  As  to  the  objection  of  tfie  Court  of  flxclieqner 
having  given  further  and  otlier  ^lirections,  -or  the 
'hearing  of  the  exceptionsi  as  the  whole  i^led 

to  this  separate  Feport,  I  ^thitik  that  they  had  a 

right  to  do  so.' 

£ls»kk»  JiordCinmctibr.  ^  I  am  >dssirous  of 
HrtatiBg.thatithe  proceedings  lOn  this  record  esta-* 
-blish  the  principle,  diet  in  the  case  of  on  attorney 
who  takes  securities  from  his  client,  they  Qannot 
be  used  as  eonelusive  evidence  of  their  considera- 
tion as  expressed,  but  require  extrinsic  evideuoe 
afrthe  money  having  been  actually  advanced  to 
f^rt  ifadransactionto  have  been  bondjidt^^ 
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It  was  therefore  ordered, 

As  to  the  1st  exception.— That  the  said  order  of^ 
the  5th  of  July  1813,  complained  of,  so  far  as 
thereby  the  first  exception  taken  by  the  said  re- 
spondent to  the  said  report  of  the  a5th  of  June 
.1811,  was  allowed,  be  affirmed  as  to  so  mtich  of 
the  said  exception  as  excepts  to  the  said  report, 
for  that  the  Deputy  Remembrancer  thereby  certi- 
fied, that  he  found  that  the  sum  of  500/.  in  the 
said  exception  mentioned,  was  advanced  to  the 
said  respondent,  as  and  for  the  consideration  of 
the  bond  bearing  date  the  31st  of  Jizmi^ry  1774, 
and  that  the  same  was  paid  into  the  proper  hands 
of  the  said  respondent,  it  appearing  by  the  Mas- 
ter'? report,  that  no  evidence  had  been  produced 
before  him  of  the  actual  advance  of  the  said  500/., 
as  and  for  the  consideration  of  that  bond^ 

And  that  the  said  order  be  reversed,  so  far  as 
the  rest  of  the  said  first  exception  Was  thereby 
allowed,  and  that  the  rest  of  the  said  exception 
be  over-ruled,  without  prejudice  to  any  question 
which  might  arise  upon  the  matter  thereof. 


As  to  the  4th  exception,— That  the  said  order 
.  be  afiirmed,  so  far  as  thereby  the  fourth  exception 
was  allowed^  with  this  addition,  that  such  allow- 
ance of  Juch  fourth  exception  was  to  be  with- 
out prejudice  to  any  question  which  might  arise 
in  taking  the  general  account  between  the  said 
appellant  and  the  said  respondent,  directed  by  the 
dwree,  whether  the  sum  of  8,209/.  7s.  Id.  in  that 
exception  mentioned^  was  ever,  and  when,  and  in 

what 
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what  manner,  advanced  by  the  said  appellant  to  or       Wi?- 
for  the  use  of  the  said  respondents  Leww 

And  that  so  much  of  the  said  order  of  the  5th    wdpthew. 
of  July  1813,  as  describes  the  two  several  sums  of 
4,209/v  7s.  Id.  and  4,000/.,  as  the  principal  money 
that  would  appear  after  the  revision  of  the  said 

.  Peputy  Remembrancer's  said  report,  in  respect  to 
the  said  respondent's  exceptions^  be  varied,  by  m* 
sertmg  iii  the  said  order  instead  of  such  descrip- 

.tion,  after  the  words  ^^Jour  thousand  two  hundred 
and  nine  pounds  seven  shillings  and  one  penny ^ 
and  four  thousand  pounds j,'*  the  words  *'  which  in 
consequence  of  the  allowance  of  the  said  re^pon* 
dent*s  excepiionsy  would  appear  to  be  the  princi* 
pal  money  advanced  to  the  said  respondent^  as 
and  for  the  consideration  of  the  mortgages  for 
6,610/.  and  5,390/.,  making  together  12,000/,  in 
the  said  report  mentioned.'* 

On  the  nth  of  May  following  that  order  was 
made  an  order  of  the  Court  of  Exchequer. 

On  the  l7th  of  July  following,  the  plaintiff 
applied  to  the  said  Court  of  Exchequer  for  re- 
possessipn  of  the  estates,  when  the  Court  de- 
clared, that  the  order  for  a  separate  report  to  take 
an  account  of  the  mortgages  and  judgments  was 
part  of  the  decree,  and  could  not  vary  therefrom, 
and  that  no  variation  could  be  made  in  the  de- 
cree, but  on  a  re-hearing;  that  the  said  order,  as 
worded,  had  plungdd  the  case  into  almost  inex- 
tricable difiieultres,  that  it  was  sepaTating  a  matter 
in  itS'  nature  inscpa/ablc, ,  and  tb^t  re-poaseisioti 

¥0t.  V.  L  CQUW 
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itiK:  Mttld  not  be  ordered  till  «tfber  the  geneml  r^f^Mt, 
""^^^r  wherein  an  acedunt  of  all  dealings  and  tritoiftt- 
MoMAir     ^^^^  between  the  parties  would  appear. 

5i^sepanut        Ott  the  Ist  of  February  1817)  the  Deputy  He- 
tttetnbtabeer  iinade  his  fifth  separate  report. 

'  Certifying  as  to  the  Ist  ekception,  that  no  evi- 
dence had  been  produced  before  him  of  the  actual 

*  advance  of  5Q0L  as  the  consideration  of  the  bond, 
dated  the  3 1st  of  January  1774  (part  of  the  con- 
sideration for  the  bond  of  S/400/.) 

*  j9ui  to  4;he  fid  exception— ^tbat  the  conBideration 
ftw  the  mortgage  for  6,^10/.  proved  before  him, 
appeared  to  be  4,809/-  7«.  \d.j  which  was  the  onl^ 
money  received  by  the  appellant  John  Mergofij 
as  agent  to  the  s^id  JViUtam  Farrer  and  JdHie^ 
Morgan f  in  respect  ta  that  trOnsattUn^. 

f  As  to  the  Sd  exception— that  the  ajoresaid 
4,209/.  7s.  Irf.,  tog^her  with  4,000/^  received  by 
the  said  appellant  of  the  said  James  Morgan^  oa 
behalf  of  the  said  Henry  Wilder ^  making  tog^er 

*  8,209/'  7s.  Id.,  constituted  the  total  amount  of  the 
'  niortgage  money  received  by  the  said  appellant  as 
'  agent  to  the  said  respondent  and  the  mortgagees^ 
'  in  respect  to  the  mortgage  tratisactions. 

'  Aft  to  the  4th  exception— the  order  havit^ 
'  affirmed  die  allowing  of  the  fourth  eKeeptiiam, 
•with. the  addteion  that  ^ch  idlow^aafce  of  wdi 
'  fiMTth  exceplabn  was  to  he  witiioQt  |pt«j^Mfi»e  ^ 
auy^piestion^hic^ttiight^AtiM,  in  taking  the  ge- 

'     '  tieral 
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Reral  account  between  the  said  appelfaint  and  the  J^^^^. 
said  respondent,  directed  by  the  decree  of  the  fld 
fiUuly  179s,  whether  the  gum  of  89809/-  7.f.  1^. 
in  tlie  said  exception  mentioned,  waa  ever,  and 
when,  and  in  what  manner,  advanced  to  or  for  the 
use  of  the  said  respondent;  he  therefore  further 
certified,  that  he  considered  himself  not  at  liberty 
in  and  by  that  Aw  separate  report  to  enquire  into 
the  disposition  of  the  said  8,209/.  7s.  Irf.,  the  same 
being  referable  to  the. general  account  between  thtf 
said  appellant  and  the  said  respondent. 

And  he  further  certified,  that  he  had  proceeded  to 
compute  interest  on  the  principal  sums  of  4,SQ9A 
7^.  id.  and  4,000/.,  and  to  take  tlie  account  of  rente 
and  prc^ts,  and  monies  received  for  timber  from 
the  foot  of  the  account  mentioned  in  his  report 
of  tfael6tb  of  July  1802,  and  had  carried  the  0m>* 
Dies  so  recei\'ed  to  the  mortgage  account,  and  set 
the  same  off  against  the  said  principal  and  interest* 

And  that,  on  the  9d  of  September  1804,  the  ni€>* 
nies  so  received  exceeded  the  said  principal  sums, 
and  interest  thereon  to  that  time,  by  9991*  7s.  lOJ. ; 
he  had  therefore  not  carried  down  the  calculatkm 
of  interest  beyond  the  said  3d  of  September  1804, 
and  found  that  since  thesaid  3d  of  September  1804i 
and  previous  to  the  6th  of  June  1810,  beyond  which 
latter  period  the  said  respondent  had  not  brought 
down  his  charge,  the  said  appellant  had  received, 
in  respect  of  subsequent  rents  and  profits,  several 
sums,  amounting,  with  the  said  99^/.  7^.  ld(/.v  to 

1 «  ^n* 
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1817.       •   And  he  certified,  that  he  had  in  the  schedule 

^^1^""^^      annexed  set  forth  an  account  of  the  interest  allowed 

».         by  him  on  the  said  principal  sums  of  4,209*-  7*.  1«. 
Morgan         ^^  .  ,    /  '  _    /  .     , 

•ndotben.    and  4,000/.,  and  also  an  account  of  the  particulars 

pf  the  rents  and  profits,  and  of  money  received 

for  timber  (referring  to  an  annexed  schedule). 

To  that  fifth  report  of  the  Deputy  Remem- 
brancer the  defendant  filed  two  exceptions  *. 

1817.  The  exceptions  now  came  on  to  be  argued,  when 

ioih?h^^^  ^  whole  were  over-ruled  by  the  Court. 

It 
*  Ist.  For  that  the  Depnty  Remembrancer  had  certified,  that 
6n  the  3d  of  September  1804,  the  monies  received  by  the  de- 
fendant JbAn  Morgan  for  rent  and  profits,  and  timber,  ex^ 
ceeded  the  principal  sums  of  4,209/.  7s*  Id.  and  4,000/.,  and 
interest  thereon,  to  that  time,  by  999/.  7s.  10(/.,  and  he  had 
therefore  not  carried  down  the  calculation  of  interest  beyond 
^e  3d  day  of  September  1804,  and  that  since  the  said  dd  of 
September,  and  previous  to  the  6th  of  June  1810,  beyond  which 
latter  period  the  plaintiff  had  not  brought  down  his  charge, 
fhe  defendant  had  received  in  respect  of  subsequent  rents  and 
profits,  money  amounting,  together  with  the  999/.  7s.  lOd.,  to 
4,993/.  10s.  lOid. 

Whereas  the  Deputy  Remembrancer  ought  not  to  have  so 
certified,  he  not  having  been  directed  or  warranted  to  make 
such  stop  in  the  computation  of  interest,  nor  in  the  account 
of  rents  and  profits,  and  money  received  for  timber,  but  ought 
lb  have  earned  on  the  computation  of  interest,  and  the  ac- 
oounts  of  rents  and  proBts,  and  money  received  fbr  timber, 
4own  to  the  time  of  making  his  said  report,  and  then  to  have 
set  off  the  amount  of  principal  and  interest  against  the  amount 
of  the  monies  received  for  rents  and  profits,  and  timber,  and 
ought  to  have  certified  as  the  fact  was  and  is;  and  although  the 
plaintiff  had  not  brought  down  his  charge  of  rents  and  profits 
received  beyond  the  dth  day  of  June  1810,  yet  that  the  de- 
ttikdtot  had  brought  in  the  accounts  of  monies  receired  for 
T^aU  down  to  December  1816,  whereby  th^  Deptitj  Remem* 
braactr  was  enabled  to  bring  down  such  founts  to  that  time, 

and 
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i4d 


It  was  then  moved  on  the  part  of  the  plaintiff, 

that  the  defendants  Fmncis^  James^  and  John 

Morgan^ 

taA  the  Deputy  Remembrancer  ongbt  to  have  carried  down 
such  accoQiit  accordingljr. 

2J.  For  that  the  Deputy  Remembrancer  had  certified,  that 
he  had,  in  the  second  schedule  annexed,  set  forth  an  account 
of  the  interest  allowed  by  him  on  the  principal  sums  of  4,209/* 
7f.  Id.  and  4,000/.,  and  also  an  account  of  the  particulars  of 
the  rents  and  profits,  and  timber,  money  received  as  aforesaid*' 

Whereas  the  Deputy  Remembrancer  ought  not  to  hare  so 
certiGed,  nor  to  have  annexed  such  schedule,  but  he  ought  to 
hare  carried  on  the  calculation  of  and  allowed  on  the  sums 
4»209/.  7i.  !</.  and  4,000/.  down  to  the  time  of  making  his  re- 
port, and  the  schedule  to  such  report  ought  to  have  contained. 
an  account  or  calculation  of  such  interest,  and  of  such  rentf 
and  profits  accordingly. 

And  the  plaintiff  took  the  following  single  exception : 
For  that  the  Deputy  Remembrancer  had  certified,'  that  he 
had  proceeded  to  compute  interest  on  the  principal  sums  of 
4,209/.  7f.  1</.  and  4,000/.,  and  to  take  the  account  of  rents 
and  profits,  and  of  monies  received  for  timber  from  the  foot^ 
of  the  account  mentioned  in  his  former  report  of  the  IQih  of 
Jrdy  1802,  and  had  carried  the  monies  received  for  such  rents 
and  profits,  and  timber  (all  which  he  'found  to  have  been  re- 
ceived by  the  defendant),  to  the  mortgage  account,  and  set 
the  same  ofif  against  the  principal  and  interest;  and  that  he 
found,  that  upon  the  3d  day  of  September  1804,  the  monies  so 
received  exceeded  the  principal  sums  of  4,209^  7f.  Id.  and 
4,000/.,  and  alt  interest  thereon,  to  that  time,  by  909/.  7«.  10(/., 
and  since  the  3d  day  of  September  1804,  and  previous  to  the 
8th  oiJune  1810,  beyond  which.Iatter  period  the  plaintiffhad 
not  brought  down  his  charge,  the  defendant  had  received  in 
respect  of  subsequent  rents  and  profits,  money,  together  with  - 
the  090/.  7f.  10i</.,  to  4^93/.  10».  lO^rf. 

Whereas  the  Deputy  Remembrancer,  on  taking^  the  aecountc 
bd  omitted  to  make  res^,  ^hen  the  i«nta  uidjprofits  rei^iyed- 
nceeded  tiie  iater6st,ai|d  had  osculated  such  jntereAt  jit^64 
instead  of  4Lrper .  oatU^  and  had  •Uowed_lo_t|H9  de^pdM^. 
B«Bu  of  money  for  repairs,  rates,  and  taxes.    .  ^  • . 

L  3 


1817. 


Lewisi 

r. 
MoR6Aa  ^ 
and  otheri. 


UO  CASKS  19   THS   EXCHEQUBB, 

Wjll^      M^rgan^  might  be  restrained  from  receiving  flic 
Xvwfi      («ntd  and  profits  of  the  estates  and  premises  in 
^oEG^     moftgagts  and  not  in  mortgage.    And  that  the 
^  ^  ^'    said  defendants  and  George  Morgan,  ftiight  deli- 
ver up  to  the  plaintiff,  the  possession  of  the  seve- 
ral estates  and  premises,  and  the  title-deeds  and 
writings  relating  thereto;     And  that  the  sum  of 
4,993/.  10^,  iOd.  by  the  report  of  the  Deputy  Re- 
membrancer, reported  to  have  been  received  by 
the  defendant  John  Morgan,   in  respect  of  the 
rents  and  profits  up  to  and  subsequent  to  the  8d 
of  September  190^,  over  and  above  the  two  prin- 
cipal sums  of  4,200/.  7^.  Id.  and  4,000/.  and  inte* 
x'est,  might  be  paid  to  the  plaintiff  without  prgu- 
dice  to  any  other  matter  in  (question  in  the  cause. 

Dauneey  and  Raithby  contended,  that  so  very 
important  a  motion,  which  went  in  effect  to  decide 
the  merits  of  the  cause  at  once,  oould  not  be  en- 
tertained in  this  stage  of  the  proceeding,  nor 
until  the  general  report  should  have  come  in, 
when  alone  the  true  state  of  the  accounts,  as  in 
fact  subsisting  between  the  parties,  could  be 
known,  and  they  went  at  great  length  into  the 
circumstances  of  the  case,  and  dwelt  much  on  tlie 
existence  of  the  outstanding  judgments. 

^gar  and  Blake  submitted,  in  substance,  that  as 
it  was  tlie  manifest  intention  of  this  Court,  and  of 
the  House  of  Lords,  by  ordering  a  separate  report 
to  be  made  as  to  the  mortgages,  to  exonerate  the 
estates  as  soon  as  the  mortgs^  debts  were  dis- 
charged, the  time  was  now  come  when  the  plain- 
tiff haying  been  shewn  to  have  paid  off  those 

debts, 


debt%  might  d^mapci  po86es$ioii  of  his  fs(ate9     ^^^'^ 
ftwi  lilif  ^leffiQdaiit,  who  cpuW  hfiviB  pa  fuv^r     j^,^^ 
right  ta  witllhol4  tbem  from  hiip,  wh»twef  fnigfet     m^Svah 

Ihi  the  state,  of  tbe  general  account,  taddtWA.  ^ 

The  Court  tbea  delivered  their  s^v^^  ppinioBS  Mk 
ai  follows  :-r^ 


GraiiaVi  Baron.—*  The  present  motion  con- 
sists of  XWQ  partS|-^th«t  the  defendant  n\ay  \m 
restr^ned  from  receiyipg  any  further  repts  and 
profits  of  the  est^^teis  of  the  plaintiff,  as  well  those 
in  mortgagee  as  not  in  mortgage :  and  that  the  die- 
fendant  may  be  ordered  to  deliver  up  possession  ^ 
of  the  estates,  and  to  pay  to  the  plaintiff  the  ^m 
of  4,9p.U  }0f.  lOfrf; 

'  And  this  ^plication  is  made  ip  conseqnencp  of 
a  fifth  report  of  the  Deputy  Remembrancer,  after 
frequent  exceptions  taken  to  his  former  reports  in 
^i3  Court,  aj^d  two  appeals  thereon  to  the  House  of 
Lordly  in  which  last  the  Hoifs^e  state  definitively, 
tl»t  the  sums  to  which  the  consideratioi^  of  the 
Deputy  Remembrancer  was  to  be  solely  directqdt 
were  such  as  had  b^en  actually  advanced  by  the 
Viprtgagees,  on  the  mortgages,  and  they  w/ere  ulti- 
iQatdy  reduced  to  the  amonnt  actually  received 
by  the  defi^a^,  in  cash,  ^s  agei^t  for  the  plain- 
tiff, from  ti^  origlniil  mortgagees.  The  Deputy 
Rjem«mibrsv(iqer  ^fiii^,  th^t  that  sum  was  8,2Q9/« 
Is.  Id.  the  dispiQsitio^  of  w)»ch  by  the  diefendant 
is  referred  to  the  general  account.  He  then  finds, 
th»t  th?  .dfifwdwt  h^d  at  the  jrime  down  to  which 
!hc  plamtiff  had  brought  down  his  charge  (June 

l4  1810) 
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1817.       1  BIO)  ttctUvtd  for  tihiber,  and  by  rents  and  pro* 
"-^"^^     fife  of  the  esf dies  froni  1803  to  1807,  4,993/.  10^, 

^  vr  lO|i/. 'more  than  the  principal  money  actually 
and  others.  '  advanced  as  the'  consideration  for  the  mortgages, 
and  all  the  interest  thereon,  down  to  September 
1804,  taken  hejinds\  that  the  mortgage  money  was 
all  paid  off.  That  sum  therefore  is  a"  balance  in ' 
favor  of  Sir  Watkin  Lexves^  on  that  account,  now 
in  the  hands  of  Morgan.  He  himself  alone  can 
claim  no  right  against  the  estates,*  independently 
of  that  of  the  mortgagees  whose  agent  he  was, 
and  a  balance  being  once  found  in  his  hands,  the 
plledgfe  which  he  holds  must  be  delivered  up/ 

'  ^^'M^iy  arguments  have  been  used;^  founded  on 
t3ie^  {MecuHar  circumstances  of  this  case  which 
arises  on  a  bill  filed  so  long  ago  as  the  year  1783, 
^  '*9'hich  it  has  been  endeavoured  to  be  shewn, 
that  the  defendant  is  the  injured  person/ 

'•'-  f  Hepe  his'Lordship  adverted  to  the  leading  facts 
tjf  the  case,  and  noticed  the  result  of  the  different 
ireports  uhimately  finding  that  the  12,000/.  origi- 
Mrially  ^DUnd-  to  have  been  money  advanced  on  the 
mtotgiges,^  ought  to  be  cut  down  on  going  into 
pto^  olf  t*ie  Items  to  8,809/*  7s.  Id.  the  surplus 
having  been  peremptorily  disallowed  by  the  House 
of  Lords,  as  a  pretext,  tending  to  work  the  in- 
jMtic^'Of  hoMing  the- estates  chargeable  far  mo- 
nies ach^anced'  or  due,  if  advanced  or  due  at  all,  on 
^e  pkintiirs  personal  responsibility.] 

*  I  also  adopted  the  some  view,  and  therefore  we 

referred 
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referred  it  back  to  the  Deputy  Reme^ibran^ery  wii. 
and  when  it  came  again  before  tbeiiouse  of  Lord3>,  hev^tn 
they  said  we  do  not  direct  any  inquiry  into  the  morgah 
particulars  of  the  monies  advanced,  other  than  as,,  •n*^^^^*^^, 
to  those  on  mortgage,  or  of  the  sums  constituting . 
die  bond  debt  of  2,400/,  for  those  latter  sums  must 
iK>t  be  allowed  to  be  made  a  charge  upon  the 
estate ;  but  must  go  over  to  the  general  account,. 
Now,  it  is  a  most  singular  argument  to  use,  that 
the  House  must  be  understood  by  that  deciaioa  to 
mean,  that  though  the  defendant  can  have  no  daiipq, 
on  the  estate,  for  the  money  composing  that  pair 
ticular  sum,  if  not  advanced  bond  jide^  on  the 
mortgage;  yet  he  shall  be  put  in  a  still  better 
situation^  in  consequence  of  his  having  been 
guilty  of  a  legal  fraud  in  so  mixing  the  sums  tOr 
gether,  and  shall  be  allowed  to  charge  the  estate 
with  the  whole  of  his  claim.  It  would  be  trifling 
with  the  judgment  of  the  House  of  Lords  so  to 
construe  it.  The  necessary  consequence  is,  that 
with  respect  to  those  sums  they  must  not  be  c<iiisif 
dered  as  forming  any  part  of  the  enquiry  on  the 
separate  report,  but  must  go  over  to  the  general 
account,  and  if  that  or  any  part  of  it  be  due  to  the 
defendant,  he  may  still  be  a  creditor  as  ah  initio; 
but  it  must  not  be  made  a  charge  oiu  the  moct? 
gaged  estates.' 

^Another  argument  was,  that  we  cannot  take 
the  estates  from  the  defendant,  because. he  is  in  posr 
session  under  his  judgments,  which  it  has  been  eccn- 
tended  were  tackable  to  the  mortgages  by  virtue 
of  his  possession ;  but  that  is  not  true.    He  is,  ia 

truth, 
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1817.  truth,  in  possession,'  in  the  character  of  receivfi^ 
^f^"^^  under  the  deed.  Then  it  is  said,  that  as  it  is  a 
.  «•  mere  term,  he  is  entitled  to  keep  possession  on  the 
and  Others.  grOttnd  of  his  general  hen.  Bat  it  would  be  ab-* 
surd  to  hold,  that  a  formal  fiction  adi^ted  in  con* 
veyancing  fbr  technical  purposes,  should  be  so 
omstnied  as  to  work  such  an  injustice.  The  term 
was  enacted  fbr  a  particular  purpose^  and  aft^  his 
receivership  should  be  at  an  end,  there  would  also, 
be  an  end  of  his  term.  It  is  untelligible  how  ]m 
got  into  possession;  but  being  in  he  could  t^ 
enforce  his  elegit  against  his  own  possession.  As 
soon  as  the  mortgages  are  discharged,  his  receiver- 
ship  is  gone.  The  argument  of  his  haying  been 
appointed  receiver  by  this  Court  is,  if  possible, 
more  meagre  still.  The  pressure  of  distress  com* 
pelled  Sir  fVmtkin  to  submit  to  that  appointment, 
and  when  the  last  receiver  broke  and  run  away, 
Morgan  availed  himself  of  the  occasioiit  to  enter 
again  into  the  receipt  of  tlie  rents  and  profits  in 
which  he  has  continued  ever  since.^ 

*  If  the  judgment  for  1,148/.  be  investigated,  hov 
was  it  obtained?  It  was  founded  on  die  alLsged 
balance  of  accounts.  But  that  account  has  been 
broken  up;  and  how  that  settled  ac^mnt,  as  tt 
has  been  called,  could  have  blinded  any  mam  of 
common  sense  for  a  moment,  is  perfectly  asto- 
nishing. That  settlement  was  also  one  of  ihk  id- 
vantages  which  were  taken  of  the  pbiontiff'fi  dia* 
tress.  As  to  the  elegit  set  up,  it  is  quite  absurd ; 
fbr  Morgan  was  himself  in  possessioti  at  that  time 
as  i:ecci%Ter.' 

*It 
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'It  W88  at  one  time  pretended^  that  the  moaies  uu. 
advanced  from  time  to  time»  for  which  the  bond 
of  2^00/.  was  ultimately  givexx^  was  the  proper 
oioaey  of  Ckardin  Morgan  i  bat  the  Houae  of  mS^^lm. 
Lords  repelled  that  attempt  to  mislead  them  with 
indignation ;  and  they  said,  that  that  sum  should 
be  carried  to  the  general  account^  if  there  had 
been  any  thing  really  advanced.  At  another  time 
it  was  contendedi  that  the  judgments  were  tackablo 
to  the  mortgages ;  but  that  could  not  be^  because 
they  were  obtained  in  a  different  character  from 
that  of  mortgagee*  The  defendant  was  in  posses- 
sion  as  agent  to  the  trustees  merely,  and  they  had 
BOthing  to  do  with  the  judgments.  Had  they  in- 
deed been  obtained  in  the  same  clmracter»  tbeiie 
might  have  been  something  in  it;  but  in  tliis  imc 
that  was  clearly  not  so.' 

*  On  the  fact  of  the  mortgage  to  Dr.  Kent  hav- 
ibg  beeti  paid  off,  the  defendant  founds  this  Extra- 
ordinary argument.  If  you  cut  down  the  mortgage 
debt  of  my  trustees,  they  will  have  paid  so  mudi 
less  on  that  account,  than  I  should  otl^rwise  have 
received^  and  I  having  paid  off  Dr.  jfiCe«^'s  moct- 
.gage,  and  exp^ded  the  remainder  in  payments* 
did  it  with  my  own  money,  and  therefore,  I  am 
entitled  to  stand  in  the  sitaation>  of  KnHti  and 
become  by  that  payment  a  mortgagee  ibt- the 
SfiOOi.  so  paid  to  him.  But  the  fact  is^aiidit 
appesrs  even  by  tluit  very  account  wherein  the 
payment  of  that  mortgage  is  made  one  of  the 
principal  items,  that  tlie  defendant  had  at  that  time 
aJ)iisidant  money  of  the  plaintiff's  in  his  h^ids, 

with 
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1817.      with  which  he  might  have  paid  it;  and  really  this 
LEWE4      attempt  at  imposition  is  altogether  the  most  candid 
MoRGAv     ^  ^^^^  heard  of.     By  that  account  (and  it  is  curi- 
aad  gtherf.    qus  CHOugh  that  he  statcs  it  during  the  years  1775 
and  1776)  it  appears,  that  after  the  payment  of 
the  5,000/.  to  Dr.  Kent^  the  defendant  had  actually 
in  his  own  pocket  much  more  than  that  sum  of 
the  plaintiff's  money ;  but  then  he  adroitly  dis- 
charges himself  of  the  rest  by  business  done ;  but 
business  at  that  time  in  embryo  I  believe.     And 
are  we  to  permit  a    man    to   make   himself  a 
mortgagee  by  availing  himself  of  such  a  shuffle?  * 

*  Then  the  final  settlement  of  the  accounts  is  the 
only  argument  that  remains;  but  that  has  been 
answered  again  and  again,  by  tTie  fact  of  the  pe^ 
^}i\iaiX  circumstances  in  M'hich  these  parties  were 
^tlMt^d^    Tliat  therefore  amounts  to  nothing.' 

•  '*  There  was  indeed  another  argument  founded 
pn  thd  representation,  that  there  were  large  sums* 
of  money  duq  to  the  defendant,  on  advances  not 
charged  on  the  estate,  which  during  all  this  time  he 
has  been  unable  to  make  available ;  but  Morgan 
l^a^dnp  chviiXg^tUtra  themoney  of  his  trustees,  that 
^uJld  give  him  a  right  as  against  t))e  estate,  for 
there  >rad;iio,  elegit  executed,  and  therefore  he 
could  have  no  lien.  That  therefore  can  only  be 
applicablie  to  .that  part  of  the  motion,  which  re- 
quires tlie  defe^ftdant  to  pay  over  the  money  in  his 
hands  to  the  plaintiff.  But  surely  the  defendant 
has  no  right  to  complain  of  his  hands  being  tied  up,, 
for  to  iwhom,  buthimself,  has  this  unexampled  liti«> 

gation 
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gation  been  owing,  and  that  founded  oh  a  fictitious       l«i7. 
clahn,  which  lias  been  reduced  in  the  ultimate      l^„ 
result  of  various  enquiries  in  a  proportion  of  neariy     M^jJi^, 
one  half  of  its  present  amount.    If  therefore  he    «idothert, 
has  suffered,  it  is  his  own  fault ;  but  let  it  be  also 
observed  on  the  other  hand,  that  from  1775  Sir 
Watkin  Leweshas  not  during  so  many  years  touch- 
ed a  shilling  of  the  rents  and  profits  arising  from 
these  valuable  estates/ 

*  Ex  debito  Jusiitiie^  the  Court  would  have  done 
right  in  granting  this  application  long  ago }  but 
they  have  been  prevented  by  points  of  form. 
The  consequence  is,  that  Morgan  has  been  re- 
ceiving interest  for  so  long  a  series  of  yeart  (m 
the  whole  of  his  claim,  as  if  the  whole  had  b^^tt 
in  point  of  fact  due  on  the  mortgages,  whereas 
it  has  been  in  the  end  reduced  in  the  way  I  have 
stated,  and  there  is  a  balance  actually  found  to 
be  at  this  moment  in  his  hands.  Is  be  theii  the 
person  entitled  to  complain  ?  Sir  fVatkin  LtioHs^ 
indeed,  on  the  contrary,  might  well  com|>kin  trf 
theeffects  of  these  proceedings.'  •  ' 

*But  giving  him  credit  for  the  ad^andis  ^bfdi 
he  says  he  has  made,  they  would  mak^  btit'  'a 
poor  figure,  if  the  usual  rests  'tstere  allowt^:'         * 

'The  only  part  of  the  hiotion  ibout  whifeh  leii- 
tertain  any  doubt  is,  that  tvhidi  'requires  th^ 
money  to  be  paid  to  the  plaintiff.  I  cduld  al* 
piostbebold  enough  to  say,  that  it  ought  td  be 
granted;  but  on  that  point  I  shall  defer  to  the  Opi- 
nion 
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l«iT.      nion  of  my  brothers,    I  am  however  quite  clear  in 


Ifvwas 


the  opinion,  that  the  mortgaged  estates  ought  to 
iiffoii«A»  ^^  delivered  up.  For  that  there  needs  no  prece- 
dent^ it  is  matter,  of  pure  justice,  and  I  would 
take  it  on  my  own  responsibility  to  make  the  order. 
I  would  also  extend  it  to  the  estates  not  in  mort- 
gage,  for  the  mortgage  accounts  having  been  sifted 
to  the  bottom,  it  appears  that  the  defendant  has 
been  paid  over  and  over  again.  I  think,  liowever, 
that  the  4,993/.  10^.  lOd.  if  not  ordered  to  be  paid 
to  the  plaintiff,  ought  to  be  brought  into  Court. 
Thus  tdiere  may  be  some  prospect  of  ending  this 
protracted  cause,  and  of  relieving  the  Court.' 

Wood,  Baron.  '  I  am  also  for  concluding  this 
cause ;  but  I  cannot  concur  in  granting  this  ap- 
pticatton  as  to  either  pait,  because,  if  we  should 
tto  so  before  the  whole  case  is  fairly  brought  be* 
forfe  us,  we  should  be  doing  very  great  injustice 
to  Morgan.  There  were  two  accounts  directed 
to  be  taken ;  one  as  between  Sir  Wutkin  Lewes 
the  mortgagor,  and  the  mortgagees;  the  other, 
as  between  him  and  Morgan  generally.  One  of 
those  accounts  has  been  taken,  and  it  has  been 
found  by  tJie  Deputy  Remembrancer's  report,  that 
the  mortgages  to  Morgan* t^  trustees,  and  to  Wtl* 
dtr,  have  been  satisfied.  But  the  other  account 
still  remains  to  be  taken,  and  we  ought  not,  I 
think,  to  grant  this  application  until  that  shall 
have  been  done ;  for,  whenever  the  Deputy  Re- 
membrancer's general  report  shall  be  made,  1  am 
convinced  that  there  will  be  found  to  be  consi- 
derable sums  of  money  due  .ta  the  defendant.' 

'  Much 
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'  .  'Much  i^bloquyhas  been  thrown  on MorgaMf,      IBU. 
but  I  think  that  this  moticm  is  much  moK  de-     ^i2ym 
serving  of  reprehensicHi ;  for  it  is  an  attempt  to     morgah 
take  out  of  his  hands  the  only  security  whidi  be  ^ 
kas  for  very  large  sums,  which  I  pledge  myself  to 
shew  to  be  due  to  him.' 

'  This  must  not  be  taken  as  if  it  were  a  mere  h^ 
sulated  case  as  between  mortgagor  and  mort^kgee, 
hat  with  a  general  view  to  the  whole  of  the  do- 
ings between  the  plaintiff  and  the  defendant.  It 
appears,  that  money  was  borrowed  by  the  former 
«f  die  latter  from  time  to  time,  till  it  amoanlied 
to  %400L  That,  it  is  said,  must  be  the  subject  of 
tbe  general  account.  It  is  however  quite  clear  on 
the  evidence  on  which  the  report  proceeded,  that 
that  was  Ihe  sum  advanced,  or  within  a  trifle*  The 
other  money  said  to  have  been  advanced  by  the 
tmstees,  has  been  struck  %mt  certainly,  not  as  not 
bein^  due,  but  only  as  not  being  due  on  the  mort- 
gage account,  and  therefOTe  it  has  been  referred  to 
the  general  account.  It  seems  that  SkfFatkin 
LemeSj  being  distressed  for  money,  gcts8,0QOi.  trota 
M^rgaUj  who  includes  in  the  advance  the  bond  &r 
2,400/«  (His  Lordship  then  stated. the  ciroum** 
stances  of  the  manner  in  which  the  8,000/.  was 
made  up.}  Morgan  gave  him  accountable  receipts 
for  the  whole  sum.  4,000/.  more  was  afterwards 
borrowed  of  fFilder,  for  which  also  Morgan  gave 
his  accountable  receipt.  All  such  money  SirWat^ 
iin  secures  to  the  lender  on  his  settled  estates  by 
a  term  of  years,  as  he  had  power  under  his  mar- 
riage settlement  to  do.    Then  has  t^at  IZfiOOL 

been 
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been  applied  to  Sir  IVaf kin's  use  by  Morgan  f 
S?r  Watkin  has  admitted  it,  and  that  a  balance 
was  due  to  Mdrgan  on  the  settlement  of  accounts 
in  his  own  hand-writing ;  and  he  was  certainly 

*not  that  credulous  and  ignorant  man  to  submit  to 
imposition.  He  was  a  barrister,  an  alderman  of 
the  City  of  London  ;  and  has  been  in  parliament. 

'Would  such  a  person  have  settled  an  account,  and 
have  given  a  note  for  the  balance,  unless  he  was 
conscious  that  it  was  all  correct,  and  that  he  really 

^ewed  such  balance  ?  By  that  account  the  defendant 
makes  himself  debtor  for  13,000/.  from  which  he 
discharges  himself  by  accounts  of  money  paid  to 
the  plaintiff  and  to  other  persons  on  his  behalf,  as 
per  receipts,  which  vouchers  on  that  settlement  of 
the  accounts  were  all  delivered  up.    That  account 

'  is  signed.  One  of  the  items  is  the  payment  of 
Dr.  Kent's  mortgage,  for  6,000/.;  and  thatMras 
expressly  one  of  the  objects  to  which  the  money 
to  be  raised  by  the  creation  of  the  tenn  of  five  hun- 
dred years,  was  to  have  been  applied.     Now,  it  is 

'  alone  a  sufficient  objection  to  the  present  motion, 
that  the  effect  of  it  would  be  to  deprive  the  de- 
fendant of  his  equitable  right  to  stand  in  the  place 

.  of  the  mortgagee,  on  his  paying  off  the  mortgage 
debt;  for  that  will  be  the  consequence  of  our  oblig- 
ing him  to  give  up  the  possession  of  the  estates.' 


'  In  the  whole  of  the  settled  accounts  there  were 
only  three  or  four  small. bills  for  business  done 
objected  to  (and  those  in  part  only)  by  the  plain- 
tiff. All  the  other  items  he  has  ticked  off  as 
heing  satisfied  of  their  accuracy ;  and  having  made 

som« 
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some  small  deductions  from  the  bills  in  his  own       1817. 
hand-writing,  he  signs  the  accounts.  It  is  quite  dear     ^^^^ 
therefore,  that  Morgan  has  accounted  for  every     mohoam 
farthing  of  the  money  advanced  to  him  for  SirfFat^ 
kin  Lewes  on  the  mortgages ;  but  beyond  that,  he 
has  further  demands  which  are  waiting  the  result 
of  the  general  report.    Where  then  has  Sir  Watkin 
been  imposed  on?    That  the  payments  charged 
against  him  by  Morgan^  as  made  by  him  on  behalf 
of  Sir  IVatkin^  were  made,  is  actually  self-evident, 
and  so  the  Deputy  Remembrancer  has  reported. 
[His  Lordship  then  adverted  to  the  various  pro* 
ceedings  in  this  cause,  and  particularly  as  to  the  se* 
veral  reports  (noticing  that  the  defendant,  in  con- 
sequence of  having  acted  as  the  attorney  for  the 
plaintiff,  was  not  permitted   to  prove  that  the 
consideration  money  for  the  bonds  had  been  ad- 
vanced by  him,  by  the  mere  production  of  the 
securities  alone)  and  having  commented  on  the 
object  and  effect  of  the  several  orders  made  from 
time  to  time  by  the  Court,]  he  continued,  *  On 
the  separate  mortgage  account,  the  money  found 
to  have  been  actually  advanced  by  the  trustees 
to  the  mortgagor,  had  been  reduced  to  the  sum 
of  4,209/.  7s.  Id.y  and  the  Court  directed  that 
the  Deputy  Remembrancer  should  compute  inte- 
rest on  that  sum,  and  on  the  4,000/.  advanced  on 
mortgage  by  Wilder ;  and  tliat  he  should  take  an 
account  of  the  rents  and  profits  of  the  estates  in 
mcH^tgage  and  not  in  mortgage,. received  by  the  de- 
fendant, or  the  mortgagees ;  and  also  of  money  re- 
ceived by.  them  for  timber  cut  down  on  the  estates, 
and  that  such  money  so  received  should  |)c  set 
VOL.  V.  M  off 
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Morgan 
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off  against  the  principal  and  interest  of  the  mort- 
gage money.  In  that  way  nothing  was  to  be  al- 
lowed to  the  defendant,  on  account  of  his  dis- 
bursements, as  having  made  himself  accountable 
by  his  receipts  for  money  advanced  to  him  as  agent 
of  Sir  ff^atkiuy  on  mortgage  of  Sir  fVatkin's  es- 
tates. The  money,  however,  has  been  in  fact  ad- 
vanced by  Morgan  J  according  to  the  tenor  of  his 
accountable  receipts ;  yet  the  sums  (as  reduced 
by  the  last  separate  report  of  the  Deputy  Remem- 
brancer) found  to  have  been  actually  advanced  on 
the  mortgages,  were  paid  off  in  SeptemberlSOi ;  and 
therefore  it  is  that  this  application  is  now  made  to 
the  Court.  The  consequence  is,  that  on  the  coming 
in  of  the  general  report,  there  will  be  found  to  be  a 
debt  due  from  the  plaintiff  to  the  defendant,  of  more 
than  8,000/.  for  which,  if  this  motion  is  granted, 
he  will  have  no  sort  of  security,  except  the  per- 
sonal responsibility  of  Sir  IVatkin  Lexves^  which, 
as  he  has  only  a  life  interest  in  the  estates,  cannot 
be  considered  as  worth  much  at  his  time  of  life. 
Therefore  I  cannot  but  think,  that  to  compel  the 
defendant  to  give  up  the  only  security  which  he  has 
in  his  hands,  on  the  faith  of  which  he  parted  with 
his  money,  is  much  too  strong  a  measure^  without 
first  having  before  us  the  general  report,  which 
alone  can  enable  us  to  know  how  the  accounts 
stand  between  them.  As  to  the  payment  into 
Court,  of  the  sum  of  4,993/.  that  will  be  no  sort 
of  adequate  security,  for,  as  I  have  already  stated, 
there  will  be  a  much  larger  debt  found  to  be  due 
to  Morgan.  Take  the  2,400/.  and  1 ,390/.  only,  and 
forty  years  interest,  it  is  clear  to  demonstration, 

that 
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that  there  is  more  than  10,000/.  now  due  frdm  Sir       1817. 
Jfatkin  Lewes  to  Morgan^  and  it  would  be  a       ^bwes 
manifest  injustice  to  deprive  him  of  his  securities     moroah 
on  the  present  motion.     Had  the  House  of  Lords    ^^  ^^^^ 
said,  that  the  estates  should  be  given  up  on  pay- 
ment of  the  money  due  to  Morgatty  it  would  have 
been  a  different  matter.  But  it  does  not  follow  that 
because  the  House  of  Lords  have  directed  that  an 
account  should  be  taken  of  the  money  received  by 
the  defendant,  or  the  mortgagees,  and  that  the 
amount  should  be  set  off  against  the  principal  and 
interest  due  on  the  mortgages,  they  have  therefore 
ordered  that  on  the  payment  of  such  principal  and 
interest,  the  estates  should  be  delivered  up.     And 
I  cannot  draw  any  such  inference,  even  from  theif 
Lordships'  judgment,  as  I  understand  it  to  have 
been  delivered  on  the  appeal.' 

'  Tlien,  if  in  point  of  fact  there  shall  ultimately 
be  found  to  be  a  considerable  sum  due  from  Sir 
Watkin  Lewes  to  John  Morgan,  on  the  general 
account  directed  to  be  taken,  the  House  of  Lords 
have  not  declared  that  he  shall  not  avail  himself 
of  the  security  which  he  now  holds  for  securing 
to  himself  the  payments  of  the  amount.  The 
House  expressly  profess  to  proceed  upon  the  prin- 
ciple of  the  case  oiVaughan  v*  Lloyd(a).  I  think 
that  case  was  properly  decided  j  but  the  attorney 
there,  notwithstanding  his  demand  was  reduced, 
was  not  deprived  of  his  security.  The  estates 
irere  not  discharged  from  their  liability/ 

(a)  6  Vet.  48. 

u  2  *  Wh^ 
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1817.  *  Why  also  should  not  these  estates  continue  to 

^'^^  be  security  for  the  general  balance  of  the  accounts. 
».  There  is,  in  fact,  a  mortgage  for  the  2,400/.  exist- 
And  othen.  ing  against  the  estates  still ;  and  what  law  is  there, 
or  what  principle  of  justice  or  equity  that  ope- 
rates to  prevent  an  attorney  from  taking  a  mort- 
gage for  securing  to  himself  any  demand  which 
he  may  have  against  his  client  ?  There  is  no  case, 
as  yet,  decided  in  a  Court  of  Equity,  authorizing 
such  a  proceeding  as  this.  The  case  of  Vaughan 
and  Lloydf  as  far  as  it  is  in  point,  is  an  authority 
the  other  way.' 

*  Then  let  the  estates  be  delivered  up,  but  let 
them  be  charged  with  securing  what  may  be  found 
due  to  the  defendant  on  the  general  report;  and 
we  cannot  but  see  by  the  papei*s  ah'eady  before  us, 
that  there  will  necessarily  be  found  to  be  a  con- 
siderable sum  of  money  due  to  him,  and  we  should 
be  doing  him  a  manifest  and  irreparable  injury  by 
depriving  him  of  his  only  security.' 

Gaerow,  Baron.  *  I  feel  myself,  on  the  present 
occasion,  in  the  most  painful  situation  in  which  a 
judge  can  be  placed,  in  being  called  upon  to  de- 
liver my  opinion,  on  a  case  wherein  my  learned 
brothers  are  not  agreed,  and  that,  on  an  applica- 
tion made  to  the  Court,  soon  after  my  taking  a  seat 
on  the  bench — 2l  case  which  has  for  its  object  the 
expediting  a  suit  that  has  been  so  long  delayed 
by  litigation  as  to  have  become  reproachful  to  the 
administration  of  justice,  and  an  opprobrium  to 
this  Court.     It  is  one  on  which  we  ought  to  sit 

day 
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day  by  day,  till  we  have  rid  ourselves  of  it,  by  1B17. 
conclusively  determining  all  the  questions  between 
the  parties/  [His  Lordship  having  descanted  with 
much  force  and  feeling  on  the  situation  to  which 
the  plaintiff,  who  had  set  out  in  life  with  the  fairest 
prospects,  had  been  reduced  by  the  consequences 
of  this  cause,  which  had  (besides  the  pecuniary 
embarrassments  resulting  to  him  from  it  more 
immediately)  thrust  him  from  the  honorable  situa- 
tion which  he  once  held  in  society.]  *  It  has  been 
argued  (continued  his  Lordship)  and  with  very 
considerable  ability,  against  the  opinion  I  hold ; 
and  wc  are  told  at  the  bar  that  what  we  are  about 
to  do  will  be  an  act  of  injustice.  However  painful 
my  duty  is  rendered  therefore,  it  is  matter  of  great 
relief  to  find  myself  concurrmg  with  a  judge  of 
the  high  character  and  attainments^  of  the  learned 
Baron,  who  first  delivered  his  opinion/  [His 
Lordship  having  pronounced  a  high  eulogium  on 
the  talents  and  integrity  of  Mr.  Baron  Graham^ 
added,  that  he  never  heard  a  judgment  delivered, 
which  contributed  so  much  to  his  entire  satisfac- 
tion, or  which  excited  so  completely  his  un- 
mingled  approbation.] 

*  I  concur  entirely  (continued  his  Lordship)  with 
that  learned  judge  in  the  opinion,  that  the  estates 
ought  to  be  delivered  up,  and  if  there  could  be 
any  doubt  about  the  opinion  given  by  him  also 
on  the  latter  part  of  the  application,  it  is,  that  it 
does  not  go  far  enough.  I  think  that  the  money 
ought  to  be  paid  over  at  once  to  the  plaintiff, 
that  it  might  thus  become  a  fund  which  may  here- 

M  3  after 
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1817.      after  be  applied  in  procuring  for  himself  redress 

^"^^wn      ^^^  justice,  and  may  no  longer  be  the  means  of  per- 

^^^         verting  the  due  course  of  right  between  thepar- 

aad  otiiert.    ties.   Perhaps,  however,  it  will  be  best  to  adopt,  as 

more  moderate,  the  middle  course  suggested  by  my 

Brother  Graham^  that  the  money  be  ordered  to  be 

brought  into  Court,  to  await  the  final  event  of 

this  cause/ 

'  This  is  not,  as  has  been  suggested  at  the  bar,  a 
case  resting  on  the  capacity  or  incapacity  of  the 
plaintiff,  to  take  care  of  his  own  personal  interests. 
My.  opinion  proceeds    on   the  defendant's  own 
shewing,  as  to  the  conduct  which  he  has  pursued, 
which  is,  as  it  has  been  called  with  admirable  feli- 
city, an  effort  at  the  most  candid  imposition.    It 
is  the  case  of  a  man  distressed  by  the  effects  of  an 
election  contest,  applying  to  a  solicitor,  who  uses 
that  opportunity  of  getting  him  completely  into 
his  power.     [His  Lordship  then  adverted  to  suph 
of  the  circumstances,  already  detailed,  as  apply  to 
this  part  of  the  case.]    *  This  cause  presents  the 
extraordinary  spectacle  of  an  estate,  which  has 
itself  paid  off  the  mortgage  on  it,  leaving  a  ba- 
lance  still  in  the  hands   of  the  man  who   has 
been  appointed  receiver  of   the   rents  and  pro- 
fits ;    and    of   which    he  yet  keeps   possession, 
under  pretence  of  other  debts  due  to  him  I     If 
this  were  a  common   case    between  mortgagor 
and  mortgagee,  there  could  be  very  little  doubt 
about  it;  but  the  peculiar  situation  of  these  par- 
ties, and  the  connection  which  subsisted  between 
them,  puts  it  out  of  all  question.'    [His  Lordship 

then 
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tiien  took  a  cursory  view  of  some  of  the  main  1B17. 
facts — the  reports — and  the  judgments  of  the  lewm 
House  of  Lords,  from  all  of  which  he  drew  the  morcah 
inference,  that  the  chief  object  of  the  present  pro-  wdoihen. 
tracted  enquiry  had  been,  to  ascertain  how  far  the 
uiales  were  affected  by  the  transactions,  in  order 
that  as  soon  as  they  should  be  found  to  be  disen- 
cumbered, possession  might  be  restored  to  theplain« 
tiff.]  And  he  concluded  by  saying,  '  Our  opinions 
will  most  probably  be  reviewed  elsewhere,  and  I  am 
4esiF0us  that  mine  should  be  fully  canvassed.  Jus- 
tice must  ultimately  be  done.  And  I  trust,  that 
the  result  of  this  cause  will  be  a  lesson,  teaching 
attornies,  that  where  their  conduct  has  been  such 
as  to  require  investigation.  Courts  of  Equity  are 
open  to  the  client  of  whose  situation  they  have 
taken  advantage ;  and  that  persons,  in  the  predica- 
ment of  the  plaintiff,  should  be  more  cautious  how 
they  deliver  themselves  up  to  their  legal  advisers 
•without  the  intervention  of  a  third  person,  whose 
interposition  might  protect  them  from'  the  evil 
consequences  of  misapplied  confidence/ 

Ordered — That  the  possession 
of  the  estates  should  be  de- 
livered up,  and  the  money 
to  be  paid  into  Court,  to    . 
abide  the  event  of  the  suit. 
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t5th  Nimember. 

In  tiie  DOtice 
required  to  be 
given  to  per- 
•oju  within  the 
24  Geo.  II. 
c.  44,  of  actions 
intended  to  be 
brought  against 
them,  it  is  not 
jMC^Mory  to 
name  au  the 
parties  meant 
to  be  included 
in  the  action, 
or  to  express 
whether  the 
action  is  in- 
tended to  be 
joint  or  seve« 
rai. 


Bax  V.  Jones,  Esq.  and  others*. 

This  was  an  action  of  trespass  brought  by  an 
individual  against  the  defendants,  who  were  a 
magistrate  of  the  city  and  county  of  Canterbury, 
and  certain  constables,  for  an  assault  and  false  im- 
prisonment. 

The  cause  came  on  to  be  tried  at  the  last  summer 
assizes  for  the  county  of  Kent,  before  Lord  Ellen- 
borough,  where  the  same  objection  was  taken  to 
the  form  of  the  notice  given  to  the  defendants,  as 
required  by  the  statute,  as  was  made  in  the  case  of 
Agar  V.  Morgan  and  others  {a),  and  on  that  point 
his  Lordship  nonsuited  the  plaintiff. 

Cause  being  now  shewn  against  a  rule  obtained 
for  setting  that  nonsuit  aside,  and  granting  a  Bew 
trial,  the  case  above  alluded  to  was  cited  and  much 
discussed  on  both  sides. 

Richards,  Chief  Baron.  I  am  not  aware  that 
the  Court  requires  in  its  construction  of  the  sta- 
tute, that  the  parties  against  whom  an  action  of 
this  sort  is  brought,  should  have  a  more  particular 
notice  f  than  has  been  given  them  on  the  present 

occasion, 

*  This  case  is  reported  here,  because  it  gave  rise  to  a  re- 
view bjr  the  Court  of  a  former  opinion  delivered  on  the  same 
point,  which  it  in  all  respects  confirmed. 

t  That  notice  was  also  addressed  to  and  served  on  each 
of  the  parties,  and  was  thus  worded : — You  having^  Ac.  I 
as  agent,  &c.  give  you  notice  according,  &c.  that  I  shall,  at 
the  expiration,  Sic.  cause  a  writ,  &c.  to  be  issued,  &c. 

(a)  Ante,  vol.  ii.  p.  126. 


01 

wad  oi 
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occasion,  and  if  it  be  not  required  by  the  statute,       Ml7* 
we  ought  not  to  insist  on  it    The  case  which  has        bax 
been  cited  was  one  which  underwent  much  discus-      jomm 
$ion,  and  was  well  considered  by  this  Courti  as 
it  was  at  that  time  constituted^  and  therefore  I 
am  clearly  of  opinion,  that  this  rule  must  be  made 
absolute. 

Graham,  Baron,  I  am  of  the  same  opinion, 
and  I  ground  myself  implicitly,  on  the  case  cited. 

W00D9  Barofif  concurred. 

Gaerow,  Baron^  of  the  same  opinion.— I  think 
the  case  which  has  been  cited  is  binding  on  the 
Court.  I  remember  also  a  similar  objection  so 
disposed  of  in  a  case  in  the  King*s  Bench,  of 
Ferguson  v.  Sir  William  Addington.  The  former 
decision  of  this  Court  in  the  case  of  Agar  \. 
Morgan^  seems  to  be  so  founded  in  good  sense, 
that  were  this  question  one  of  first  impression,  I 
should  have  thought  that  it  must  have  come  to  the 
same  result. 


Per  curiam. 


Rule  absolute. 

With  Costs. 


Waring 
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1IH7. 


tSlfc  NovewUfm 

In  proceeding 
ngainst  ball  on 
the  retorn  of 
etL  «a.  in  this 
Genrty  by  ju6- 
p9M,  the  bail 
Wre  only  /otir 
Afy9  after  the 
return  of  the 
writ,  in  which 
to  render  tiieir 
principal. 

Where  the 
writ  was  re- 
turnable on  the 
last  dayof  term, 
andthebailhaa 
been  nnable  to 
render  the  de- 
fendant, from 
the  dangerons 
slate  ofhis 
health,  witliin 
the  fonr  days, 
the  Conrt  re- 
fused on  their 
application, 
after  the  expi' 
ration  qf  the 
fourdtufSy  to 
allow  them  to 
render  the 
principal  on 
that  ground, 
in  considera- 
tion of  the 
shortness  of 
the  time  allow- 
ed by  that  par- 
ticnUr  mode 
of  proceeding, 
as  abridging 
the  nsnal  time 
allowed  in  the 
other  Courts, 
and  even  in 
this  Coort,  by 
its  ordinary 
process  of  quo 


QiMre.ifthe 
application 
had  been  made 
before  the  ex- 

J»i  ration  of  the 
bur  days  no- 
tice. 


Waring  r.  Jj&rvis. 

COMYN  had  obtained  a  rule  nisi,  for  staying 
proceedings  on  the  bail  bond  in  this  cause,  cm 
payment  of  costs,  the  defendant  having  sur- 
rendered. 

Jones  J  2).  F.  and  Mannings  shewed  cause  on 
•the  facts  stated  in  the  affidavits  filed  in  support  of 
the  motion,  which  were  as  follows : — ^That  the  bail 
entered  into  the  recognizance  on  the  28th  of  Ja- 
nuary ;  that  they  were  served  with  the  subpoena 
on  the  23d  June,  which  was  returnable  on  the 
25th ;  that  the  defendant,  for  two  months  previous* 
and  subsequent  to  that  day,  until  the  1st  oi  August ^ 
had  been  in  so  ill  a  state  of  health,  that  he  could 
not  have  travelled  to  London^  for  the  purpose  of 
rendering  himself,  without  endangering  his  life ; 
and  that  as  soon  as  he  was  able  to  travel  he  came 
to  London^  where,  in  consequence  of  the  journey, 
he  was  confined  to  his  bed  for'several  weeks ;  that 
as  soon  as  he  was  able  to  leave  his  bed,  he  was 
surrendered  to  the  Fleet  in  discharge  of  his  bail, 
which  was  on  the  21st  of  October. 

Jones  and  Manning  contended,  that  the  mo- 
tion could  not  be  granted  consistently  with  the 
practice  of  the  Courts,  which  has  been  long  re- 
cognized in  such  cases,  and  strictly  adhered  to ; 
and  he  cited  the  cases  of  Rawlinson  v.  Gunston  (fl), 
JVynn    v.  Petty  (A)-,   and   JVinstanley  v.  Gait- 


(«)  6  T.  R.  284. 


(6)  4  East,  102. 


skellt 
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ikcU(c)y  in  the  last  of  which  the  Court  recog-       iMT. 
nized  the  distinctions  between  an  excuse  arising      waruiI 
out  of  a  moral  and  out  of  a  legal  impossibility^      jmVih, 
and  said,  that  in  the  former  case  the  rule,  though  a 
strict  one,  proceeded  on  reasons  of  sound  policy ; 
and  as  to  the  rule  of  four  days  only  being  allowed 
the  bail  to  surrender  the  principal  in  cases  of  pro- 
ceeding by  subpoena  in  this  Court,  they  cited  the 
case  of  Rolfe  and  Another  v.  Cheetham  (rf),  and 
they  submitted,  that  on  the  expiration  of  the  four 
days,  the  bail  having  become  fixed,  it  was  top  l^te 
to  make  such  an  application  as  the  present  to  the 
Court,  on  the  ground  of  the  hardship  of  the  case, 

Comyn,  in  support  of  the  rule,  relied  on  the  case 
of  Mannin  v.  Partridge  (e)j  where  the  Court  of 
King's  Bench  held,  that  a  bankrupt  principal 
baving  obtained  his  certificate  after  the  return  of 
the  capias  ad  satisfaciendum,  but  before  the  time 
allowed  the  bail  by  the  indulgence  of  the  Court 
for  rendering  the  principal  had  expired,  entitled 
the  bail  to  be  relieved.  He  submitted,  that  as  in 
strictness  the  bail  were  fixed  on  the  return  of  the 
capias  ad  satisfaciendum,  and  as  the  whole  of  the 
present  practice  of  allowing  the  bail  a  given  time 
after  tlie  return  of  the  process  against  them,  ema^ 
Dated  entirely  from  indulgence  to  the  bail,  the 
Court  might  extend  it  as  matter  pf  favour  as  far 
as,  under  any  circumstances,  they  might  think  fit 
and  reasonable;  the  argument  therefore  of  the 
bail  having  been  fixed,  was  not  an  answer  to  an 

(e)  16  East,  389.  (e)  14  East,  599. 

(fi)  M'ightw.79. 

application 
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i^^T.      application  made  wliolly  to  the  indulgence  of  the 


vfAtanm     Court :— And  it  could  only  be  on  that  principle^ 

juivu.     that  the  Court  allowed  the  circumstance  of  the 

principal  being  incapable,  from  ill  healthy  of  being 

brought  up  out  of  custody  to  be  rendered^  to  ope-- 

rate  in  discharge  of  the  baih 

He  then  adverted  to  the  nature  of  the  procieed- 
ing  by  subparuiy  which  he  submitted  was  a  pro- 
cessy  the  disobedience  of  which  brcmght  the  party 
into  contempt,  and  therefore  he  observed  it  was 
a  case  more  particularly  within  the  clemency  of 
the  Court,  who  might  permit  the  contempt  to  be 
purged ;  and  he  pressed  the  consideration  of  the 
strictness  of  the  proceeding  as  contrary  to  the 
spirit  of  convenience  and  accommodation,  on 
which  the  original  practice  of  requiring  the  bail 
to  render  their  principal  before  the  return  of  the 
ca.  sa.  had  been  relaxed,  as  contrary  to  the  prac^ 
tice  of  the  other  Courts,  and  even  of  this  Courts 
in  the  common  case  of  proceeding  by  means  of  its 
ordinary  process  of  quo  minus. 

The  Court  (enquiring  why  the  application  had 
not  been  made  before,  and  being  informed  that  as 
the  subpcena  had  been  served  only  two  days  before 
the  expiration  of  the  term,  the  motion  could  not 
have  been  made  before)  said,  that  the  bail  should 
have  applied  before  the  return  of  the  capias  ad 
satisfaciendum^  which  they  might  have  done,  and 
they  must  have  been  aware  that  the  time  allowed 
for  the  render  would  expire  before  the  motion 
could  be  made  in  term,  if  they  waited  till  the  ser- 
vice 
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vice  of  process ;  for  that  it  was  the  duty  of  the       w^l 
bail  to  watch  the  proceediags  i^nst  their  prin* 
cipal,  if  they  would  protect  themselves  from  the 
consequences  of  their  engagement  «*  Therefore 
they 

Discharged  the  rule ;  but 

Without  Costs. 


6ik  Nooember* 


The  Kino  v.  Burk.  lf,VN.,^. 


HULLOCKj  Serj^  moved  for  a  rule  to  shew  where  a  bin 
cause  why  the  verdict— which  had  been  found  for  whkhhadWn 
tlie  crown  in  this  case,  on  the  trial  of  an  issue  hold™,  uSon- 
joined  on  a  traverse  to  an  extent  against  Bruce  nen^y  (w£ 
and  Co.  wiiich  alledged  that  Burn  was  indebted  ^h^J^^^y^ 
to  them  in  the  amount  of  a  certain  bill  of  ex-  ^u^^^JZiyT 
change  seized  under  the  extent — ^should  not  be  IrtAottcrWUt 
eatered  for  the  defendant;  or  why  there  should  JJ^JS^o" 
not  be  a  new  trial  on  the  ground  of  that  verdict  foMhlf^LS?** 
being  against  evidence  and  law.  tSichbiu** 

^  wu  ^en  re- 

_,,  ^11  i\  1  1  1       •        *v^  mitted  by  thcM 

The  questions  (he  observed)  would  be  m  effect,  (the  drawers) 
whether  a  party^  for  whose  use  and  benefit  the  under  cover  in 
proceeds  of  a  bill  of  exchange  was  destined^  could  Ld  to  one  o?'* 

the  firm  of  a 
banking-hotue, 
(who  were  ike  drawea,  bat  who  had  not  accepted)  accompanied  with  orders  to  the  brolier 
fay  the  same  (etter  to  ^et  the  bill  discounted,  and  to  pay  over  the  proceeds  to  the  banking- 
honse;-^sd  been  seised  by  a  sheriff  in  possession  of  the  banlcing-honse,  &c.  under 
an  extent,  ¥rhoee  olBcers  received  it  from  the  postman,  at  the  time  of  the  arrival  of 
the  letter  in  which  it  was  inclosed.— 'Qic^e.  Whether  nnder  such  circumstances  the  bank- 
ing-hoase  had  such  a  property  absolute  or  Qualified  in  the  bill  as  would  support  an  issue, 
that  such  second  indorser  was  indebted  to  tne  banking-house  in  the  amount  of  the  bill? 

Note.'^The  Court  granted  a  new  trial  on  an  objection  taken  to  a  verdict  (specially) 
iiraad  for  the  crown,  under  such  circumstances,  that  the  fiicts  ^d  not  support  the  affirma- 
tive of  such  an  issue,  expressing  themselves  desirous  of  having  before  them  a  fuller  state 
•f  iicts,  hut  givmg  no  opinioii  on  the  point  of  law. 

sue 


BVRM. 
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1817.  *"C  ^^  such  bill  on  its  coming  to  his  hands  by  ail 
^"^^^^^^  accident  in  the  first  instance  t  and  whether  a  bill  of 
V.  exchange  returned  by  a  second  indorsee,  indorsed 
by  him  generally  into  the  hands  of  the  drawer  for 
a  new  distinct  consideration  before  it  became  pay- 
able, might  be  re-issued  by  the  drawer  so  as  to 
make  such  indorsee  liable  on  his  indorsement  to  a 
holder  with  knozvledge  of  the  circumstances. 

The  bill  in  question  (which  was  for  400/.  and 
dated  on  the  1st  Juli/)  had  been  drawn  by  Cooke 
and  Co.  bankers  at  Sunderland,  on  Bruce  and  Co. 
bankers  in  London^  (but  had  not  been  accepted  by 
them,)  payable  at  forty  days  in  favour  of  Herrings 
and  by  him  it  was  indorsed  generally  to  the  de- 
fendant Burn  in  satisfaction  of  a  debt,  and  by 
Burn  to  Cooke  and  Co.  in  exchange  for  a  draft 
for  1,080/.  the  amount  of  that  bill  and  others. 

It  was  in  evidence  that  Cooke  and  Co.  instead 
of  cancelling  the  bill  (as  it  was  submitted  they 
ought  to  have  done)  remitted  it  on  the  Ist  of  July 
(but  not  indorsed  by  them)  to  the  house  of  Bruce 
and  Co^  their  bankers  in  London — that  it  was  the 
custom  of  their  house  so  to  remit  bills,  for  the 
purpose  of  being  written  off— but  that  this  W//had 
not  been  remitted  direct  in  the  usual  manner,  but 
sent  under  cover  to  Ale.vander,  a  bill  broker  ia 
the  city,  through  the  medium  of  Simpson^  one  of 
the  partners  in  the  house  of  Bruce  and  Co.  who 
was  in  parliament  (in  order  to  save  the  postage), 
for  the  purpose  of  being  discounted  by  the  agency 
of  Alexander,  who  waa  directed  by  the  kttCT  in* 

closed 
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dosed  to  Simpson f  and  addressed  to  him  {AUx-^  1^17. 
tindtr\  which  was  not  scaled,  to  pay  the  pro- 
ceeds, as  soon  as  the  bill  should  be  discounted^ 
to  Brute  and  Co.  on  account  of  Cooke  and  Co.^^ 
At  that  time  the  sheriiF  was  in  possession  of  the 
shop  and  all  the  property  of  Bruce  and  Co.  under 
an  extent  against  them,  and  on  the  auival  of  the 
parcel  containing  the  letter  and  bill  the  sheriff's 
officer  opened  it  and  detained  the  enclosiire. 

On  these  facts  it  was  contended  that  the  issue 
on  the  record  was  not  sustained  by  the  crown*— 
that  the  defendant  Burn  was  indebted  to  Bruce 
and  Co.  on  that  bill  of  exchange — because  it  had 
never  come  regularly  into  their  hands,  and  was 
not  therefore  legally  their  property :  and  therefore 
that  under  these  circumstances  the  bill  could  not 
be  recovered  on  by  any  of  the  parties  against 
Burn ;  for  that  the  bill  by  being  returned  to  tlie 
original  drawer,  under  such  circumstances,  became 
extinct  and  functus  officio^  and  could  not  be  re- 
issued by  the  drawer  so  as  to  affect  the  party  who 
had  endorsed  it  to  him,  either  while  in  the  hands 
of  the  drawer  or  of  third  persons  who  had  know;- 
ledge  of  the  circumstances. 

It  was  submitted,  that  if  the  letter,  instead  of 
being  sent  through  Simpson,  had  been  addressed 
directly  to  Alexander,  Bruce  and  Co.  would  have 
had  no  right  to  the  bill,  or  any  legal  means 
whereby  they  might  have  got  it  from  Alexander — 
that  if  Bruce  and  Co.  had  not  at  that  time  failed, 
and  had,  on  the  receipt  of  the  letter,  taken  out 
the  bill,   they  could  certainly  not  have  sued  the 

defendant 
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XWI.  defendant  on  it,  or  have  made  use  of  it  in  any 
TteS^iMo    way^  and  trover  might  have  been  maintained 

91WII*  against  them  for  the  recovery  of  it— <ind  that  if 
Cooke  and  Co.  had  thought  proper  to  counter- 
order  the  payment  of  the  proceeds  to  Bruce  and 
Co.  at  any  time  before  they  were  paid  over,  they 
might  have  done  so. 

[It  was  suggested  by  the  Court,  that  if  Bruce 
and  Co.  had  been  the  holders  of  the  bill  they 
might  have  sued  on  it,  and  tliat,  while  the  order 
to  pay  the  proceeds  to  them  was  in  force,  Alex^ 
ander  would  be  a  holder  for  the  use  of  Bruce 
and  Co.] 

But  qudcunq.  viddatd  Bruce  and  Co.  could  have 
no  property  in  the  bill ;  for  the  utmost  they  would 
be  entitled  to  by  the  order  of  Cooke  and  Co.  would 
be  to  sue  Alexander  for  money  had  and  received 
as  soon  as  he  should  have  got  the  bill  discounted 
if  the  proceeds  were  not  then  paid  over  to  them. 

He  cited  the  case  of  Beck  v.  Robietf(a),  wherein 
it  was  held,  that  a  bill  coming  back  to  the  drawer 
ceased  to  be  a  bill,  and  that  the  drawer  could  not 
maintain  an  action  on  it  as  indorsee— otherwise, 
as  Lord  Mansfield  said,  "  the  payee,  having  en- 
dorsed it,  would  also  be  liable  to  the  drawer  for 
which  there  is  no  colour."— Now,  if  Burn  was 
liable  on  this  re-issued  bill,  Herring  would  also 
necessarily  be  liable,  which  the  case  decides  can- 
not be  permitted. 

(a)  H.  BI.  89,  in  notis. 

It 
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It  was  insisted  therefore  that  no  action  cotild  isiT. 
be  maintained  against  the  defendant  Burn  under 
any  circumstances  on  this  bill  by  these  parties,  for 
it  was  not  the  case  of  a  bill  getting  into  the  hands 
of  a  holder  for  valuable  consideration  without 
notice^ — Here  too  Bruce  and  Co.  were  privy  to  all 
the  facts,  and  particularly  knew  that  the  bill  came  ^ 

from  Cooke  and  Co.  the  drawers,  and  that  it  had 
been  indorsed  by  Burn  to  them.— If  Bruce  and 
Co»  had  brought  an  action  on  the  bill  they  must 
have  shewn  that  they  became  possessed  of  it  for 
valuable  consideration,  and  without  knowledge  of 
the  particular  circumstances  attending  its  nego* 
eiation,  and  they  must  therefore  have  been  non- 
suited on  this  bill,  because  they  could  not  have 
done  so.  He  submitted  therefore  that  the  verdict 
which  had  been  obtained  was  not  supported,  and 
must  be  set  aside*  The  Court  having  grtei  ted 
the  rule. 

Richards,  Chief  Baron,  now  read  his  report :     w§AMBda^. 
from  which,  besides  the  circumstances  stated  to  *^      ^ 
the  Court  on  moving  for  the  rule,  it  appeared  that 
the  bill  was  sent  from  Sunderland  on  the  2d  of 
July,  and  arrived  in  London  in  due  course  of  post 
on  the  4th,  on  which  day  the  bank  of  Cooke  and 
Co.  stopped  payment — that  the  bill  in  question, 
which  had  been  paid  back  to  Cooke  and  Co.  by 
Bum  with  other  bills,  had  been  passed  by  them 
in  their  books  to  Burn's  account,  and  they  gave 
him  another  bill  for  1,080/.  being  the  amount  of  all 
the  bills  paid  in  with  ttie  bill  in  question.    That 
bill  was  not  paid  because  the  bank  of  Cooke  and 

VOL.  V.  X  Co. 
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1817.  Co.  had  in  the  mean  time  stopped  payment— 
rutKiiiQ     Burn  was  at  the  same  time  indebted  to  Cooke 

BvBif.  ^^^  ^^'  *^  *  larger  amount  than  that  sum, — ^The 
jury  were  of  opinion  (which  they  stated  specially) 
that  all  the  money  arising  from  the  discount  was 
to  have  been  paid  to  Bruce  and  Co.  and  therefore 
they  found  a  verdict  for  the  crown. 

The  Attorney-Generaly  Dauncey^  and  Nolan 
now  shewed  cause.  They  submitted  that  one  of 
the  questions  which  had  been  left  to  the  jury  was, 
whether  the  money  to  be  obtained  by  the  dis- 
counting of  the  bill  was  intended  by  Cooke  and 
Co.  to  be  paid  to  Bruce  and  Co.,  and  they  had 
found  that  the  bill  v/as  not  sent  up  for  the  accept- 
ance of  Bruce  and  Co.  in  order  to  be  of  greater 
value  in  the  hands  of  the  holder,  but  ^^  a  re- 
mittance  whenever  it  should  be  made  productive, 
either  by  being  discounted,  or  by  being  paid  by 
any  of  the  parties  liable  on  it,  in  discharge  of  the 
debt  of  Cooke  and  Co.  to  them  as  far  as  it  would 
go,  and  it  might  therefore  be  considered  as  if  it 
had  been  drawn  on  and  was  to  be  accepted  by  any 
other  person.  It  was  proved  to  be  the  course  of 
dealing  between  the  houses,  that  Cooke  and  Co. 
were  in  the  habit  of  sending  up  bills  to  Bruce 
and  Co.,  and  that  such  bills  as  the  bank  would 
discount  were  selected  by  Bruce  and  Co.  who 
handed  over  the  rest  to  Alexander  to  get  them 
discounted  on  their  account. -^They  contended 
therefore  that  the  bill  in  question  must  be  taken 
to  have  been,  according  to  that  course,  sent  up  in 
effect  to  Bruce  and  Co.  through  Simpson  in  the 
...  usual 
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usual  way,  either  to  keep  or  get  it  discounted  as       181T. 
they  thought  proper.*— It  was  not  transmitted  to     The  ring 
Alexander  to  get  it  accepted  by  Bruce  and  Co.,       burn. 
or  to  return  it  if  not  accepted ;  but  as  an  already 
available  instmment  in  statu  quo^  the  produce  of 
which  was  to  be  paid  to  and  applied  entirely  for  the 
sole  benefit  of  Bruce  and  Co.«— Not  having  been 
accepted  by  Bruce  and  Co.  it  was  in  the  nature  of 
a  promissory  note  made  by  Cooke  and  Co.  who 
with  the  indorsers  would  be  liable  on  it  to  Bruce 
and  Co.  unless  there  were  any  thing  in  their  cha- 
racter of  drawers  to  preclude  them  from  a  right  of 
suing  on  it  at  law, 

[It  was  admitted  that  no  question  was  intended 
to  be  raised  on  that  point] 

Whatever  was  to  have  been  done  with  the  bill  it 
was  to  be  done  for  the  benefit  of  Bruce  and  Co. 
and  it  was  not  attempted  to  be  proved  that  any  of 
the  parties  were  ignorant  of  that,  and  Alexander 
might  at  any  time,  consistently  with  his  authority, 
have  given  Bruce  and  Co.  the  bill  itself  in  the 
first  instance  instead  of  getting  it  discounted,  and 
therewith  the  right  to  sue  any  of  the  parties  upon 
it,  for  it  was  witliin  his  instructions  to  do  so :  or 
if  he  had  received  the  money  on  it  it  must  have 
been  for  the  use  of  Bruce  and  Co.,  and  they 
might  have  maintained  an  action  against  him  for 
money  had  and  received. 

[The  Court  turned  the  attention  of  the  bar  to  the 
consideration  of  the  legal  effect  of  the  transaction 

N  S  put 
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1817.  put  thus— that  the  bill  had  been  sent  direct  to 
The  Kiwo  Alexander  with  orders  to  pay  the  produce  to  Bruce 
^^^^^  and  Co.j  and  that  that  had  been  followed  by  a  sub- 
sequent countermand  by  Cooke  and  Co.  of  the  des- 
tination of  the  produce — and  they  enquired  whe- 
ther it  would  have  been  considered  to  be  the  pro* 
perty  of  Bruce  and  Co.  in  the  interval,  and  whether 
their  getting  the  bill  by  any  means  in  the  mean 
while  could  alter  the  rights  of  the  parties  ?] 

To  which  it  was  answered,  that  though  the  order 
to  pay  over  the  produce  might  be  countermanded 
before  payment,  yet,  after  payment,  such  counter- 
mand, and  in  the  mean  time,  the  possibility  of  such 
a  countermand  could  have  no  effect ;  but  they 
admitted  that  if  Bruce  and  Co.  had  in  this  instance 
acquired  possession  of  the  bill  without  having  any 
interest  in  it,  the  crown  would  have  had  no  more 
right  to  seize  it,  than  if  it  had  been  still  in  the 
hands  of  the  postman  who  brought  the  letter; 
but  here  (they  urged)  the  main  ground  on  which 
the  crown  relied  was,  the  fact  of  the  bill  having 
been  remitted  solely  for  the  benefit  of  Bruce  and 
Co.y  and  whatever  might  have  been  the  effect  of 
a  countermand  after  it  had  got  to  the  hands  of 
Alexander^  and  before  the  produce  of  its  having 
been  discounted  had  been  paid  over  it  was  enough 
at  present  to  say,  that  there  was  in  fact  no  such 
countermand.  Burn^  by  his  indorsement  of  the 
bill,  gives  the  holder,  whoever  he  might  be,  a  right 
to  recover  the  value  against  all  or  any  of  the 
persons  liable,  provided  it  comes  to  such  holder's 
hands  before  the  bill  becomes  due,  and  while  it  is 

current 
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current  as  here.  That  qualification  of  the  propo*  1817. 
sition  it  is  which  distinguishes  the  present  case 
from  those  wherein  the  bill  had  expired  before  it 
was  re-issued,  as  was  the  case  in  Beck  v.  Robley. 
There  can  be  no  objection  in  point  of  law  to  a 
holder  of  a  bill  of  exchange  or  promissory  note 
indorsing  it  back  to  the  drawer  or  maker  for  value, 
and  however  unusual  that  may  be  in  course  of 
business,  that  consideration  does  not  affect  the 
legal  validity  of  such  a  transaction. 

Then  there  is  no  evidence,  in  the  report,  of  the 
precise  circumstances  under  which  the  bill  got  into 
the  hands  of  Bruce  and  Co.  or  the  sheriiF :  nor  do 
Cooke  and  Co.  complain  of  what  has  been  done. 
There  is  not,  in  short,  any  one  circumstance  to  con- 
travene the  primd facie  title  of  the  holders  to  the 
property  in  the  bill :  whereas  it  was  proved  on  the 
other  hand  that  Burn  had  received  the  value  of  the 
bill  in  consideration  of  his  indorsement,  by  which 
he  made  the  bill  negociable  in  the  hands  of  the 
indorsee,  and  he  was  in  fact  largely  indebted  to 
Cooke  and  Co.  at  the  time  beyond  the  amount  of 
the  bill,  who  no  doubt  might  have  recovered  on 
it  against  him  by  virtue  of  that  indorsement 

Hullock  and  Richardson^  in  support  of  the  rule, 
insisted  that  there  was  no  difference  in  point  of 
law  between  the  present  case  and  that  of  Beck  and 
Roblejfy  and  they  denied  that  Cooke  and  Co.  might 
have  recovered  against  Burn  on  the  bill,  but  con- 
tended that  they  must  necessarily  be  non-suited 
if  the>'  had  brought  an  action  the  next  day,  and 

N  S  that 
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1817.       that  their  indorsee  with  knowledge  could  not  be 
The  King     i°  ^  better  situation  than  they  themselves. 


BURW. 


It  is  quite  clear  the  object  of  Cooke  and  Co. 
was  to  use  the  same  bill  twice  over.  If  they  had 
brought  an  action  against  Herring  on  his  indorse- 
ment, Burn  having  given  value  for  it  (as  he  would 
have  been  held  to  have  done  in  the  eye  of  the  law) 
would  have  been  considered  as  a  satisfaction  quoad 
Herring.  They  admitted  that  if  Cooke  and  Co. 
had  indorsed  to  a  bondjide  holder  without  notice 
he  might  have  recovered,  but  contended  that 
Bruce  and  Co.  were  not  such  z,  bond  fide  holder, 
for  they  must  have  known  that  Cooke  and  Co.  could 
only  have  issued  the  bill  for  the  purpose  of  fraud. 
As  to  the  difference  said  to  exist  in  the  cases 
where  the  bill  is  over  due,  the  only  effect  of  that 
is  to  preclude  the  necessity  of  proving  that  the  bill 
has  not  been  in  the  hands  of  the  drawer,  and 
cannot  render  a  prior  indorser  liable  anew  whose 
liability  has  been  once  extinguished.  Burti% 
indorsement  could  not  be  revived  so  as  to  render 
him  liable  to  either  the  drawer  or  indorsee.  Hodg^ 
son^  in  the  case  cited,  was  in  the  same  situation  as 
Herring  here,  and  clearly  the  crown  would  not 
be  entitled  to  sue  the  original  payee  on  his  in- 
dorsement. 

Bruce  and  Co.  bad  not  in  fact,  nor  were  they 
meant  to  have  any  interest  in  the  bill  at  all,  nor 
were  they  to  know  any  thing  of  it  till  it  had  been 
discounted,  and  in  the  mean  time  it  remained  the 
absolute  property  of  Cooke  and  Co.    The  fallacy 

of 
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of  the  argument  and  of  the  verdict  lies  in  assum*  IB17. 
ing the  bill  and  the  produce  of  it  to  be  one  and  Tht£niQ 
the  same  thing,  and  that  the  person  for  whose 
benefit  the  produce  was  directed  to  be  applied  was 
therefore  entitled  to  be  considered  as  having  an 
interest  in  tlie  bill  itself,  and  not  only  so,  but  to 
stand  in  the  situation  of  an  indorsee,  because  by 
accident  the  bill  afterwards  gets  into  his  hands 
whereby  he  becomes  literally,  merely,  but  not 
legally  the  holder;  but  that  is  not  in  law  the  con- 
sequence of  such  a  possession  so  obtained.  As  to 
Cooke  and  Co.  not  complaining,  the  reason  is 
quite  obvious,  for  they  had  intended  to  commit  a 
gross  fraud  in  re-issuing  the  bill.  For  these  rea« 
sons  they  submitted  that  the  affirmative  of  the 
issue  on  this  record  that  Burn  was  indebted  to 
Bruce  and  Co.  could  not  be  maintained. 

The  Attorney-Generaly  in  reply,  admitted,  that 
if  Bruce  and  Co.  had  had  no  property  in,  or  right 
to  the  bill  in  any  way,  the  issue  was  not  proved ; 
but  he  insisted  that  they  had  such  a  qualified 
right  to  the  bill  as  would  have  entitled  them  to 
have  recovered  on  it  against  Burn.  He  denied 
the  proposition  that  if  Cooke  and  Co.  could  not 
recover  against  Bruce  as  the  indorser,  therefore 
no  other  holder  could,  for  there  are  many  cases 
where  an  endorser  remains  still  liable  to  others^ 
notwithstanding  his  indorsement  is  extinct  as 
between  him  and  the  drawer.  But  here  the  bill 
was  never  delivered  up  as  satisfied,  it  was  delivered 
to  Cooke  and  Co.   in   consideration  that  they 

K  4  would 
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1817.  would  lend  Burn  money  on  the  credit  of  his 
TheEiNo     indorsement,  which  they  did,  for  Burn  was   at 

BuB».  that  time  considerably  indebted  to  them  beyond 
the  amount  of  the  bill,  or  why  does  he  indorse 
it  ?  He  must  have  indorsed  it  for  the  sole  pur- 
pose of  giving  it  currency,  otherwise  it  would 
have  been  unnecessary ;  when ,  it  came  therefore 
into  the  hands  of  Bruce  and  Co.  accompanied  by 
the  order  to  pay  them  the  proceeds,  why  might 
not  they  have  immediately  appropriated  the  bill  if 
they  had  chosen  to  do  so,  or  might  not  Alexander 
have  given  the  bill,  ind  with  it  the  right  to  sue 
the  indorsers  ?  It  was  giving  them  a  right  either 
to  do  so,  or  to  have  sent  it  to  Alexander.  Cooke 
and  Co.  did  not  indorse  it  it  is  true,  but  that  was 
because  it  would  not  have  added  to  the  value  of 
the  bill,  for  they  were  liable  as  drawers,  and  there- 
fore it  was  not  necessary.  Burn^s  indorsement 
rendered  him  liable  to  any  holder  as  much  as  if 
he  had  delivered  him  the  bill,  and  Cooke  and  Co. 
as  bankers  might  have  been  his  agents  for  the 
purpose  of  negotiating  his  indorsement,  and  that 
destroys  the  general  argument,  that  if  Cooke  and 
Co.  the  drawers,  could  not  themselves  recover 
against  Burn,  their  transferees  under  any  circum- 
stances could  not  That  is  a  much  stronger  circum- 
stance of  distinction  of  this  case  from  that  of  Beck 
v.  Robley  than  that  of  the  bill  being  over  due. 

Suppose  Burn  had  carried  the  bill  to  Bruce 
and  Co.  for  acceptance,  and  they  had  refused  to 
accept  it,  but  had  advanced  him  the  money  on 

hU 
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his  indorsement  of  it,  what  would  there  have  ^®^'3^' 
been  in  such  a  transaction  to  object  to  on  their  The  Kimq 
parts,  or  to  have  prevented  them  from  enforcing  Buam. 
the  bill  against  Burn  when  it  became  due.  Non- 
acceptance  is  not  a  default  in  the  drawee  but  the 
drawer,  and  under  such  circumstances  Bruce  and 
Co.  would  have  been  bondjide  holders  of  the  bill, 
and  might  have  recovered  on  it  against  Burn  as 
much  as  if  it  had  been  drawn  on  strangers.  Any 
right  of  countermand  which  Cooke  and  Co.  might 
have  had  while  the  bill  remained  in  the  possession 
of  Alexander  would  have  ceased  on  his  having 
delivered  over  the  proceeds  or  the  bill  itself^  and 
therefore  the  bill  getting  into  their  hands  after 
having  been  remitted  for  their  benefit  would  have 
the  same  effect  as  if  it  had  been  sent  up  by 
Cooke  and  Co.  to  them.  Then  it  must  be  con- 
sidered that  it  is  Burn  who  complains,  whereas  he 
is  clearly  liable  to  some  one  on  the  bill,  and  his 
paying  it  to  Bruce  and  Co.  would  have  so  far 
lessened  his  debt  to  Cooke  and  Co.  The  sending 
the  bill  to  Alexander  was  in  fact  merely  done  to 
indulge  the  commercial  pride  of  the  banking- 
house  of  Bruce  and  Co.  who  would  not  like  to 
appear  in  a  transaction  of  the  sort  as  bill-brokers, 
or  receive  any  paper  which  the  bank  would  not 
discount ;  and  there  can  be  no  doubt,  under  all  the 
circumstances  of  this  case,  that  the  bill  was  intend* 
ed  to  be  and  in  effect  was  remitted  to  Bruce  and 
Co,,  and  therefore  the  transaction  gave  them  such 
a  property  in  it  as  to  entitle  them  to  recover  the 
amount  from  the  defendant  Burn^  and  if  so  the 
crown  is  entitled  to  this  verdict. 

Richards, 
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1817.  Richards,  Chief  Bar  on  ^   (having  consulted 

TbeKiMo     with  the  rest  of  the  Court.)     We  think  that  as  it 

Bwui.  appears  probable  that  there  may  be  many  other 
circumstances  in  this  case,  in  point  of  fact,  which 
have  not  been  brought  before  the  Court  or  the 
jury,  and  which  it  would  be  very  material  to  know 
before  we  can  undertake  to  decide  this  important 
question,  there  ought,  on  that  account,  to  be  a 
new  trial— without  saying  more,  therefore,  we 
make  the 

Rule  absolute*. 


•  The  issue  was  tried  a  second  time,  but  the  question  was 
not  brought  before  the  Court  again. 


Stuxtch 
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1817. 
StRITCH   V.   HUGHBS.  ^C'^ 

LiTTLEDALE  shewed  cause  against  a  rule  ob-  a  defeodaat 

,,«  -  «ii«»ii»      Is  not  cntilled 

tamed  by  Jones  on  the  25th  of  June  last,  for  m  tfd»  cvwrt 
judgment,  as  in  case  of  a  nonsuit,  for  not  proceed*  m  in  cCe^of  n 
ing  to  triaL    Notice  of  that  motion  had  been  served  pralniiff,  \haT. 
on  tlie  20th  of  June^  the  day  of  the  Sittings  for  {"cc^of  01°?" 
Middlesex  being  the  23d.    The  Court  had  granted  feJJj^ft"^ 
the  rule,  on  the  ground  that  the  plaintiff  ought  to  Stneu joined,) 
have  proceeded  to  trial  pursuant  to  his  notice.  ^JJding^* 
The  venue  was  laid  in  Middlesex.    The  declara-  ^"^^°^*nJ; 
tion  was  delivered  in  Hilary  Term,  with  notice  ^^e. 
to  plead  in  eight  days.    The  defendant  pleaded    Rnieto«how 

r  cy  J  r  cause,  there* 

accordingly,  and  issue  was  joined  in  Easter  Va-  fore,  di». 

^  -^  *  •'  charged  on  a 

cation,  and  notice  of  trial  was  given  for  Trinity  peremptory 

undertaking. 

Term,  and  countermanded  on  the  1 1  th  June.  It 
was  contended,  that  the  plaintiff  was  bound  to 
proceed  to  trial  pursuant  to  his  notice,  and  was 
not  entitled  to  countermand  it,  after  the  proceed- 
ings which  had  been  had,  submitting  the  practice 
to  be,  that  a  plaintiff  having  given  notice  of  trial 
for  the  term  after  that  in  which  issue  is  joined, 
is  bound  to  proceed  to  trial  accordingly.  And  he 
cited  Munt  v.  Tremamondo  (a),  and  Harman  v. 
Gilbert  {b). 

On  the  other  hand  it  was  objected,  that  the 
notice  of  the  present  motion  having  been  served 

on 

(a)  4  T.  R.  667.  (6)  2  Tidd.  Pr.  822. 


i^^ 
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18XT^  ^  the  20th,  and  the  Sittings  not  being  before  the 
Vrv^      23d,  the  defendant  was  premature.     And  on  the 

,  IT;  point  of  the  plaintiff  being  entitled  to  countiermand 
the  notice  of  trial  given,  the  cases,  of  Dacosta  v. 
Ledstone{c\  and  Baker  v.  Newman  {d)^  were 
cited,  to  shew,  that  by  the  practice  of  the  Court  of 
Common  Picas,  the  application  for  judgment,  &c< 
cannot  be  made  before  the  8d  Term. 

The  Court,  recognizing  the  practice  of  the  Com-^ 
mon  Pleas  (e\ 

Discharged  the  rule,  on  a  peremptory 
undertaking,  and 

Without  Costs. 

(e)  2  H.  Bl.  668.  (a)  Udd's  Practice,  822, 8. 

(d)  lib.  128.  ethedit 
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1817. 


Rex,  in  Aid  of  Oldacke  v.  Tidharsh*.        i7m  Decmtir, 
OtVENy  SxxfViUiam^  during  the  last  term,  ob-  Asheriffha. 

,  ,  no  right  to  Uvu 

tained  a  rule,  calling  on  the  sheriff  of /FarrWc*-  costs  or  pouncf- 

shire  incideotal  ex. 
pences,  nndcr 

•  Althongli  ihero  could  not  wno  (since  the  63  Geo.  III.)  be  "^^^"^^^^^^  * 
an  extent  obtained,  in  aid  of  a  party  in  the  situation  of  the  tract  debt ; 
prosecutor  of  this  extent;  yet  as  the  prineipk  of  this  caae  is  "^'^'  ^^  ^^* 
applicable  to  every  case  of  extent,  whether  in  aid  or  in  chief,  fl^  th^pros^-^ 
the  present  decision  may  yet  controul  similar  abuses  of  the  cntororthe 
proceeding,  still  practicable,  though  in  a  more  restricted  do-  torecdMany*^ 
gree.  sarh  costs,  ^icc. 

under  a  eomprQ" 
}^  in  eontUenium  tf  giaffhg  proceediMgif  from  the  defendant,  under  dnrcM  of  a  seizure. 


Kmore  than  the  precise  debt  be  received  by  them  under  such  circumstances,  they  will 
be  ordered  to  restore  it,  and  to  pay  the  costs  of  an  application  to  the  Court,  for  the  pur- 
pose of  obtaining  tlie  order:  and  an  assignee  of  a  Imokrupt  defendant,  may  apply. 

Such  a  motion  may  be  made  afkr  an  application  to  set  aside  the  extent  altogether,  whicli 
has  lailed. 

VOL.  V.  O 
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1817.  shire  to  shew  cause  why  the  costs  and  poundage. 

Rex  and  expences  reteived  by  hioi,  in  addition  to  the 

inAid,&c.  j^j^^^  under  this  extent,  should  not  be  refunded  to 

TiDMAMH.  jjj^  assignee  of  the  defendant. 

The  rule  was  obtained  on  the  application  of  the 
sole  assignee  of  the  defendant,  under  a  commission 
of  bankrupt  issued  against  him  6th  February  1816, 
fouildied  upoh  an  act  oomihitted  36th  January 
then  last,  as  stated  by  the  affidavit  of  the  appU* 
cant,  read  on  moving  the  rule,  which  also  stated, 
that  the  debt  duie  to  the  prosecutor  of  thi  extent 
was  111/.  7s.  6d.  (on  a  promissory  note)  and  that 
the  sheriff  had  levied  159/*  18^^  fid.  in  discharge 
of  the  debt,  sheriff's  poundage,  and  all  other  inci«- 
dental  expences,  when  it  was  prayed  that  the  suixi 
of  48/.  10*.  8rf.  might  be  restored  to  the  applicant, 
for  the  benefit  o^  the  genera}  Creditors  of  th^ 
Jbankrupt. 

In  opposition  to  the  rule  the  prosecutor  of  thu 
^/extent  filed  an  affidavit;  stating,  that  be  had  been 
informed  by  his  attorney,  and  believed,  that  the 
sheritf 's  poundage,  and  other  incidental  expences, 
were  not  levied  by  the  sheriff,  under  the  writ  of 
jcxtent,  on  the  estate  and  effects  of  the  defepdaat^ 
but  were  paid  by  agreement  and  ptmprornist  be- 
tween the  attorney  acting  for  the  defendant,  ^d 
the  attorney  for  the  prosecutor  of  the  extent; 
find  in  order  to  stay  the  proceedings  under  thje 
writ,  which  were  stayed  accordingly.  The  affi* 
davit  also  stated,  that  the  ;defendant*$  then  attor- 
;iey  was  also  the  solicitor  concerned  in  the  prose- 
potion  of  the  commission  of  bankrujpt^ 

7h^ 
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The  attorney  at  Birmingham^  whd  was  em*       1817. 
ployed  in  enforcing  the  extent  therei  made  an        ^^^^ 
affidavit  to  the  same  effect ;  adding,  that  he  had    hi  Aid,  &c. 
in  pursuance  of  the  terms  of  the  compromise  (t^e    Tidmauh. 
sheriff  having  then  seized  the  defendant's  ^ects) 
delivered  an  account  of  the    debt    and    costs, 
amounting  to  196/.  J  Is.  &/.,  and  that  he  had  re^ 
eeived  that  sum,  by  the  payment  of  certain  per- 
sons, auctioneers  in  Birmingham^  in  full  satisfac* 
tion;  and  that  the    demand  of  the  sheriff  for 
poundage,  ftc.  had  been  previodsly  paid  by  die  s&me    - 
persons  to  the  under-sheriff,  in  fiilfilment  of  the 
aforesaid  voluntary  compromise. 

Dauncey  now  shewed  cause.  He  adverted  to 
a  former  rule  nui  obtained  in  this  ei^tent  (last 
Easter  term)  to  set  aside  the  proceeding  altoge- 
ther, on  the  ground  of  irregularity,  which  had 
been  discharged  with  costs ;  and  inferred,  that  the 
present  application  was  merely  an  attempt  to  effect 
the  same  object  by  another  mode.  In  the  case  of 
The  King  v.  Van  Fort^^  he  said,  this  Court  had 
recognized  the  distinction  betweeii  a  similar  com- 
promise of  a  case  of  this  sort,  and  a  payment  of 
costs  and  poundage  under  a  levy:  and  he  sub- 
mitted, 

*  That  esse,  in  point  of  fact,  decided  nothingi  or,  at  most, 
nothiog  more  thaa  that  a  partj*  misrepresenting  a  laet  to  the 
Court,  will  not  be  allowed  his  application,  which  might  have 
been  entertained  if  that  fact  were  as  stated,  and  therefore  it 
has  not  been  reported — Peake  had  moved  to  set  aside  an  ex- 
tent, beeanse  bills  had  been  gireo  for  the  debt,  which  had 
not  become  due ;  but  it  turned  out  that  that  was  not  the  fast, 
(some  of  them  being  payable)  when,  of  course,  the  rule  was 
discharged. 

o2 
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1817*  mitted,  that  there  was  nothing  in  the  case  of  a 
rbx  proceeding  by  extent,  which  should  preclude  a 
in  kid,  See.  p^rfy  from  the  advantages  given  him  in  all  ordi- 
TipMAPSH*  nary  proceedings ;  but  he  principally  relied  on  the 
fact  that  all  which  had  been  done,  and  was  now 
complained  of  had  been  the  result  of  a  voluntary 
compromise,  founded  on  proposals  made  by  the 
solicitor  for  the  defendant,  who  was  also  the  soli- 
citor conducting  the  commission ;  and  contended, 
that  if  the  sheriff  was  not  entitled  to  levy  the 
costs,  and  that  if  his  having  done  so  would  have 
afforded  good  ground  for  the  present  application, 
there  could  still  be  no  reason  why  by  agreement 
and  compromise,  for  the  purpose  of  avoiding  the 
carrying  the  process  into  effect  in  favour  of  the 
defendant,  a  party  might  not  fairly  make  terms  of 
reimbursjsment  of  his  costs  incurred, 

SirfVilliam  Oweny  in  support  of  the  rule,  having 
called  the  attention  of  the  Court  to  the  stat.  3 
Geo.  I.  c.  15,  8.  13,  and  to  the  case  of  The  King  v. 
Edwards  (a),  and  addressed  himself  to  the  point 
of  a  seizure  having  been  in  fact  made  by  the 
sberifff  was  stopped  by  the  Court, 

Richards,  Chief  Baron.  The  only  thing 
which  struck  the  Court  at  all  during  this  argu- 
ment, was  the  mention  of  the  former  application, 
and  the  case  of  The  King  v.  Van  Vort.  The  ap- 
plication alluded  to  was,  that  the  proceeding 
might  be  set  aside  altogether,  on  a  ground  which 
ppuld  not  be  supported;  The  case  cited,  was  a 
(fl)  Ante,  Tol.  ii.  p.  448. 

motion 
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motion  made  on  the  authority  of  The  King  v.  Bebb.  1B17# 

It  afterMrards  appeared  there  that  some  of  the  ^^^  ' 

bills  were  in  part  due,  so  that  the  Court  had  been  *»  ^w,  jtc 

misled.  Taiii;^!!. 

As  to  the  right  of  a  party  to  costs  in  a  case  of 
this  sort,  our  decision  in  the  report  of  The  King 
V.  Edwards  puts  that  question  out  of  all  doubt. 
[His  Lordship  read  that  case.]  There  is  certainly 
no  distinction  which  can  affect  this  application, 
between  a  levy  of  the  debt.  &c.  and  a  seizure  of 
the  defendant's  goods*  There  was,  in  fact,  a  levy 
made  in  the  eye  of  the  law  [stating  the  facts.] 
Under  such  circumstances  this  Court  is  bound  to 
protect  the  debtor,  and  will  treat  the  transaction 
as  having  proceeded  from  his  mistake  of  the  ex- 
tent of  his  liability.  The  conduct  of  the  other 
parties  has  been  such,  as  ought  to  be  checked,  and 
this  rule  must  therefore  be  made  absolute, 

Grahah,  Baron.  The  former  application  was 
essentially  different  from  the  present,  and  then 
this  motion  was  suggested  by  one  of  the  Court. 
The  case  of  The  King  v.  Van  Vort  having  been 
now  brought  to  our  recollection,  has  no  resem- 
blance to  this  case ;  there  is,  therefore,  no  autho- 
rity against  this  application. 

In  point  of  fact,  the  defendant  was  under  the 
duress  of  this  process  by  the  seizure,  as  much  as 
if  the  sum  had  been  levied,  and  we  must  not  per- 
mit imposition  to  be  effected  by  means  of  terror. 

o  3  This 
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1817.  Tills  sort  of  compromisCy  therefore,  as  it  is  called, 
^^^  must  not  be  allowed  to  affect  persons  in  the  situa- 
in  Aid,  Ace.  f^^^^  ^f  tjjjg  defendant,  for  the  j»ake  of  public 
justice* 

Wood,  Baron.  I  am  of  the  same  opinion.  It 
is  acknowledged  on  all  Jiands,  that  thid  money 
should  not  have  been  levied ;  and  I  cannot  admit 
the  excuse  of  its  being  taken  under  a  compromise, 
for  if  it  were  90,  the  defendant  has  mistaken  his 
rights.  In  The  King  v.  Fan  Vort  the  motion  was, 
that  the  sum  not  due  should  be  refunded.  I  was 
of  opinion,  I  remember  then,  that  the  poundage 
ought  to  be  returned;  but  that  rule  was  dis<^ 
charged^  on  the  ground  of  its  having  been  ob- 
tained on  a  fabe  suggestion. 

Gabrow,  Baron^  of  the  same  opinion. 

Per  curiam. 

Rule  absolute,  , 

With  Cost3. 


The 
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Wl^ 


The  Attorney  General  v.  King  and  others.  -J'^SSSlr 


information  in  this  case  consisted  of  two  wiMna 


counts.     The  first^  founded  on  the  51  Geo.  III.  bietothepel 
c.  87*.  charged,  that  the  defendants  being  brewers  S^^^sJg^ 
of  beer,  did,  after  the  26/*  June  1811,  and  be-  S^j^'JSd 
fore,  &C-  to  wit,  on  the  I3th  March  1817,  receive  glSip 
and  take  into  their  custody  and   possession    a  JJSwwtedV 
l^ge  quantity  (to  wit,  &c.)  of  grains  of  para-  ^J^JJed*^ 
dise,  contrary,  &c.  j    and  which   said   grains   of  Ij"?  JgJ*^'?'* 
paradise  was  afterwards,  to  wit,  on  the  ^ay  and  i»i»dcfeiM4to 
year  last  aforesaid,  found  in  the  custody  and  pos-  foanded  there 

^  m  on,  that  such 

session  of  the  said  defendants,  whereby,  &c.—  brcwcf,be- 
The  Second  count  charged  them  with  receiving,  of  irewer, 
&a  on  the  same  day  andyear^  a  large  quantity  of  ^otib^r  trade 
a  certain  preparation  of  other  gr?iins  oif  paradise,  tSieoJ  i*  **"' 

QTi/1   ^»cbthen«c 
^*^^  of  such  articles 
be  lawful  aod 
neceMarv,  and 
•  liWiich  enacts, '  That  no  maker  or  makers  of  luiysndi  the  article  was 

liqior  as  aforeaidd,  aor  any  brewer  or  brewers  of  beer,  shall  ^^^^^^J^l 

receive  or  take  inio  his,  her,  or  their  custady  or  possessiou,  nuMs. 

any  (grains  of  paradise,  &c.  &c.) ;  and  if  any  such  maker  or      .    .  ^ 

*-  I.  t_  .  1    11  .       •  X     1  •     1.  An  informa- 

makers,  or  brewer  or  brewers,  shall  receive  mto  his,  her,  or  tion  on  snch  a 

tfadr  ci|stody  or  powession,  any»  &c.  the  same  shall  be  for-  statate,  charir- 

felted,  together  with  the  casks,  &c.  containiog  the  same ;  ^"|^j^  a»d 

and  all  such,  &c,  &c.  shall  and  may  be  seized  by  any  officer  or  taking  into 

officers  of  excise;  and  such  maker  or  makers,  or  brewer  or  ^^^J^^\^ 

Ixr^ers,  in  loAMe  custody  or  possemon  any  mick,  ^c,  thall  be  able,  where 

found,  sh^  forfeit  and  bse  the  sum  of  200//  *^\^^»  P'^^^^^ 

of  receiving 
^nt  antecedent  to  the  ttatnte,  ^dthough  the  poaustion  has  con  tinned  ever  since. 

A  record  of  condemnation  of  goods  seized,  for  an  act  of  forfeiture  created  by  one  sta- 
tnte,  is  not  evidence  on  a  cljarge  of  an  ofience  against  the  same  party,  with  respect  to  the 
nne  goods,  created  by  another  statute.  - 

Qnere;  whether  such  a  record  is  conclusive  evidence  in  any  case,  of  all  the  facts  stated 
therein,  so  as  to  affect  a  defendant  colhiterally,  in  apy  other  proceeding  against  him.  for 
penoUies  for  the  act  of  forfeiture  ?  v  -e   .  » 
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and  which  was  also  then  found  in  their  possession, 
whereby,  &c. 

On  die  trial  before  the  Lord  Chief  Baron,  9t 
the  sittings  after  last  Trinity  Term,  the  legal  ob- 
jections being  taken,  which  are  the  subject-matter 
of  the  present  motion,  a  verdict  was  given  for  the 
Crown  for  the  penalty  (200/.)  with  liberty  to  move 
for  a  new  triaU 


m  Nwcmher.  Owcnj  Sir  JVilliam,  now  moved  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set 
aside  and  entered  for  the  defendants ;  or  why 
there  should  not  be  a  new  trial,  on  the  following 
points  :— 

1st  That  the  defendants  being  rectifiers  and 
distillers,  and  dealers  in  British  compounds  and 
spirits,  the  possession  of  the  subject-matter  of  the 
information  by  them,  in  those  characters,  was  law-^ 
ful,  as  it  was  necessary  to  them  in  their  trade  of  dis- 
tillers, and  was  recognized  to  be  so  in  the  26  Geo. 
HI.  c.  73.  (among  other  articles),  as  an  ingredient  in 
the  making  of  British  spirits.  The  question,  there- 
fore, on  that  part  of  the  case  would  be,  whether 
the  defendants,  although  brewers,  might  not  be 
lawfully  possessed  of  the  article  in  question  as 
rectifiers;  or  whether  they  were  liable  to  the  pe- 
nalties, although  they  were  also  rectifiers,  by 
reason  of  their  trade  of  brewers :  which,  it  was 
submitted,  would  be,  in  effect,  whether  the  two 
trades  could  be  carried  on  by  the  same  person  at 
the  same  time.    On  that  point  it  was  argued,  that 

the 
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the  legislature  had  not  so  intended,  or  it  would     ^^"[^ 
have  been  so  expressed  in  the  act,  as  was  the  case        »^^ 
in  the  46th  Geo.  III.  c  60,  with  respect  to  tanners    ^^^J 
and  leather-cutters;  or  otherwise  very  many  per-       ^^^^ 
sons,  now  carrying  on  the  two  trades  together,    wd  <>»»»««»• 
which  was  very  common,  would  be  innocently 
liable  for  very  heavy  penalties,  by  construction  of 
a  penal  statute,   which  ought  to  be  construed 
strictly. 

Adverting  to  the  evidence  it  was  submitted, 
that  the  circumstances  under  which  the  cask  had 
been  brought  on  the  premises,  stnd  left  there 
openly  for  so  long  a  time,  negatived  all  suspicion 
of  fraud. 

The  other  point  (they  observed)  was  one  which 
arose  out  of  the  accidental  circumstances  of  this 
particular  case.  The  act,  on  which  the  informa- 
tion was  founded,  passed  in  June  1811,  and  the 
information  accordingly  charged,  that  after  that 
time  the  defendants  had  received  and  taken  into 
their  custody  and  possession  (not  charging  them 
with  receiving  and  having)  these  grains  of  para^ 
disc;  whereas  the  evidence  was,  that  the  defend- 
ants had  succeeded  to  the  possession  of  the  article, 
being  already  on  the  premises  on  the  death  of  Mr. 
Kingp  their  predecessor,  in  January  1811,  antece- 
dently to  the  passing  of  the  act ;  nor  does  the 
averment  in  the  information,  that  the  grains  of 
paradise  were  found  in  the  defendants'  possession, 
aid  the  Court,  because  it  refers  to  the  thing  before 
alleged  to  have  been  received,  and  taken  into  their 

possession.— A  rule  be^ng  granted, 

The 
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I8lt-  The  Chief  Baron  bow  i^ ad  his  report  of  the 

^'^^^     evidence ;  from  which  it  appeared  to  have  been 

ATTORffVY    pcored  at  the  tr^  that  the  ddfendaats  were  con^ 

MSItBHAL  •Jill 

^in.  BKleraoie  brewom,  and  were  alao  reetifia%  and 
ndoften;  brandy^dealers  fit  Plymouth;  that  they  had  two 
seta  of  premises^  about  one  hundred  and  fifty 
yards  apart,  onenis^  aa  a  brew-housei  the  other 
as  a  nectifytng^^houBCf  and  that  in  the  latt^  there 
was  found  by  the  officers  of  the  excise  a  cask  of 
grains  of  paradise;  that  that  cask  was  brought 
oa  die  prexntsesi  aod  placed  where  it  was  fwnd, 
tmo  or  throe  years  bfforo  the  passing  ef  the  act, 
by  Mn  Itichiird  King,  a  relation  of  the  def^^d- 
ants^  who  died  in  January  ISll,  when  the  de- 
fendants succeeded  him  in  the  business,  and  be-* 
came  possessed  of  the  premises  and  property,  and, 
amongst  the  latter#  to  Uie  cask  of  grains  of  para^ 
diae  m  question,  which  had  remained  in  the  same 
place  « ver  since,  till  seized  by  the  o^ic^rs  of  the 
excise. 

The  record  of  condemnation  of  the  caak|  and 
contents^  had  b^ev  490  put  in  asid  read« 

The  Lord  Chief  Baron,  on  this  evidence,  di- 
rected the  Jury  to  find  a  verdict  for  the  Crown, 
giving  the  defendants  leave  to  move  for  a  new 
trial. 

The  Attorney  General,  Dauncey,  Clarke,  and 
JValton,  now  shewed  cause,-*-having  observed,  that 
this  statute  was  passed  with  the  object  of  reme- 
dy ^"g  the  statute  of  Anne,  (which  prohibited  the 

using 
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using  of  such  articles  by  brewers,  and  which  it      *WT. 
was  fottiA!  impracticable  to  detect),  by  enacting       ,^^ 
that  no  person  using  that  trade  should  have  such    ^JJJ'^^jJj^ 
articles  in  his  pos8ession,*»i»tfaey  insisted  that  the       ^^ 
act  had  not  restricted  the  prohibition  of  the  pos^ 
session  of  such  drugs  to  persons  being  merely 
brewers  only,  but  was  general  in  its  terms,  and 
must  be  so  constnied.    All,  therefore,  which  it 
was  necessary  to  prove  in  such  an  infbrnmtion  as 
the  present,  would  be,  that  the  defendants  were 
brewers  {no  matter  what  other  trade  they  might 
use  besides),  and  had  in  llieir  custody  or  posses- 
sion tiiis  jprohibited  article. 

(GrftAHAsr,  Baron.  Otherwise  he  might  cany 
on,  together  with  hift  trade  of  brewer,  the  busi^ 
ness  of  selling  these  drugs>  known  by  the  name  of 
brewer^s  chemist.) 

If  this  statute  be  penal,  it  is  dso,  vafmorem 
salutis,  for  the  protection  of  the  health  of  the 
subject,  by  preventing  the  use  of  noxious  ingre* 
dients  in  making  the  necessary  article  of  beer,  and 
should  dierefone  be  eonstmed  largely. 

The  ingredients  in  question,  tliey  observed, 
are  so  powerful  a  sthuulant,  that  they  are  used 
only  in  small  quantities  at  a  time,  which  renders 
them  easily  removed  from  place  to  place,  and  their 
illegal  use  therefore  difficult  of  detection.  If  (as 
has  been  put)  it  be  a  necessary  consequence  of 
enforcing  this  law,  that  the  two  trades  cannot  be 
carried  on  together,   that  is  no    reason  why  it 

should 
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M17.      should  remain  inoperative  on  the  statute-book; 

ijT,e  and  if  they  be  legally  incompatible,  that  ia  tanta- 
o^bVaY    «^^u»t  to  a  virtual  enactment,  that  they  shall  not 

KJio  ^^  carried  on  together.  The  fact  of  the  de. 
Md  others,  fcndants  being  also  rectifiers,  therefore,  they  con- 
tended,  was  no  defence  to  this  information. 

As  to  the  other  point,  arising  on  the  objection 
taken  to  the  information,  charging  the  defendants 
with  receiving,  and  taking  into  possession  these 
drugs,   they  submitted  that  the  count  would  be 
sufficient  for  the  purposes  Of  this  proceeding,  if 
the  latter  part  of  it  stood  alone,  for  it  was  only 
necessary  to  shew  that  the  drug  was  found  in  the 
defendants'"  possession,  after  the  passing  of  the 
act,  to  render  them  liable  to  the  penalty.    The 
l6th  section  of  the  statute  13  composed  of  two 
parts :  the  first  part  of  the  section  prohibits  the 
receiving  into  possession ;  the  other  imposes  the 
penalty  on  the  article  being  found  in  possession. 
But  even  if  that  be  not  so,  and  it  should  be  ne* 
cessary  to  shew  an  actual  receiving  into  posses- 
sion, they  insisted  that,  in  point  of  law,  every 
continuance  of  an  illegal  possession  of  prohibited 
articles  is  a  new  receiving;  and  that  the  subse- 
quent part  of  the  clause,  which  authorizes  the 
seizure  of  the  prohibited  articles,  on  a  mere  find* 
ing  in  the  possession  of  any  brewer,  shews  that  it 
was  so  considered  by  the  legislature,  who  accord- 
ingly framed  the  statute  with  that  view.    Were 
it  otherwise,  the  thing  might  be  kept  in  posses- 
sion for  all  time,  on  pretence  of  having  received 
it  before  the  passing  of  the  act.    They  illustrated 

their 
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\bm  position  on  that  point,  by  the  construction 
put  by  the  Courts  on  the  statute  JVilUam  and 
Mary  J  giving  a  settlement  to  persons  taking  a  te- 
nement, which  had  been  held  not  to  be  confined 
to  the  mere  act  of  taking  the  tenement,  but  had 
been  extended  to  the  possession. 
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They  then  urged,  that  if  any  thing  more  were 
wanting  to  complete  the  case  on  that  part  of  it, 
the  record  of  condemnation*,  which  liad  been  put 
in  and  read  on  the  trial,  was  conclusive  evidence 
of  all  the  facts  which  it  purports  to  record,  and 
estops  the  defendant  from  now  denying  those 
facts,  which  he  had  refused  to  contest  on  the  oc- 
casion of  that  proceeding ;  and  they  submitted  that 
a  judgment  by  default — in  nature  of  which  such  a 
proceeding  undefended  (they  observed)  might  be 
CQUsidered — was  as  conclusive  as  if  obtained  on  the 

merits, 

^  WIierel)y  the  goods  were  stated  to  have  been  condeimied, 
for  <' being  materials  and  ingredients  other  than  malt  and 
''  hops,  found  in  the  custody  and  possession  of  PhiUis  King, 
**  John  King,  and  Richard  King  (the  defendants),  to  be  mixed, 
"  com|Hmnded,  fabricated,  manufactured,  and  prepared  into  a 
**  liquor,  to  imitate  and  resemble,  and  to  be  mixed  with  and 
**  used,  as  beer  br)ew£td  and  made  from  malt  and  hops." 

That  proceeding  was  founded  on  Uie  42  Geo.  IIL  c  38, 
s*20,  which  enacts,  that  ^  ^o  person  shall  mix,  compound, 
fabricate,  manufacture  or  prepare,  or  cause,  &c.  {inter  cetera^ 
grains  of  paradise,  &c.  &c.  or  any  other  material  or  ingredient 
whateTer,  (except  malt  and  hops,)  any  liquor  to  imitate  or  re- 
semble, or  to  be  mixed  with,  or  used  as  beer  or  ale  brewed  from 
malt  and  hops :  and  that  aU  such  liquor  so  mixed,  &c.  and  all 
the  prohibited  articles  in  the  custody  jor  possession  of  such  per^- 
>on  or  persons,  together  with  every  copper,  &c.  shall  be  for* 
ftited,  and  may  be  seized  by  any  oQicers  of  eiLisise^" 
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merits,  because  it  is  an  admission  of  every 
thing  so  not  denied.  In  support  of  these  pro- 
positions^  they  cited  the  MSS.  cases  in  the  mar- 
gin *,  and  also  those  of  Geyer  v.  Aguilar  (a\ 
and  Scott  V.  Shearman  (A) ;  in  the  first  of  which 

Lord 

♦  The  King  v.  Maiihew$.— MS. 

This  was  a  scire  facias  on  a  bond,  conditioned  tbat  a  cer- 
tain boat  should  not  be  employed  in  smuggling. 

It  vas  proved  on  the  trial,  on  the  part  of  the  Crown,  that  a 
hoat,  called  The  Ranger,  belonging  to  the  defendant,  was 
seized  by  a  cnstom-house  officer,  for  importing  spirits  without 
payment  of  duties. 

The  record  of  condemnation  of  the  boat  was  then  pot  in 
and  read,  which  it  was  insisted  on,  by  the  Solicitor  General, 
was  conclusiTe  evidence  of  tfie  defendant's  having  forfeited 
the  bond,  by  the  snmggled  spirits  being  seized  in  a  boat  called 
TTie  Ranger  f  and  that  that  was  his  boat;  when,  notwithstanding 
Mr.  Rous  strennonsly  opposed  it,  the  Lord  Chief  Baron  held 
the  record  of  condemnation  (cum  eatud)  of  the  boat,  oonchi- 
sive  evidence  of  the  defendant's  having  broken  the  condition 
of  his  bond. 


lie  Attorney  Oeneral  v.  Weii^iM.— MS. 

This  was  an  information  against  the  defendant*  who  was  a 
paper-naker,  for  removing  paper  before  it  had  been  charged, 
and  an  account  taken  of  it  by  the  officer. 

JXallat  proposed  calUpg  a  witness,  to  prove  that  tike  con- 
demned brown  paper  was  **  sheathed  paper,"  and  which  was 
exempt  firom  duly,  with  a  view  to  exonerate  the  defendant 
from  the  penalty  sought  by  the  fifth  count  of  the  information, 
for  sending  paper  from  the  mill,  before  the  officers  had  taken 
an  account  of  it,  which  penalty  could  not  apply  to  any  paper 
not  liable  to  duty* 

The 


(a)7T.R.09e. 


(6)  2  Bl/079. 
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Lord  Kcnyon  saidi  that  Lord  Mansfield  bad,  after 
llaving  entertained  doubts  on  the  point  of  whe- 
ther, 

Th«  Lard  Chief  Bartm,  howeyer»  refused,  to  let  the  witness 
Ira  ozamined ;  and  ruled,  that  the  record  of  condemnation 
was  condnsive  evidence  of  the  seised  paper  heing  liable  to 
duij,  and  that  it  had  beeb  sent  out  hom  the  defendant's  mill 
before  the  oflScer  had  taken  an  account  of  it,  as  was  stated  ia 
Iba  record  of  condemnation. 
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The  Attorney  General  ▼.  JteyMoU^.^M8.  1804. 

THia  was  an  infomation  agpinst  calico-printers^  for  eq;h-   sUHngt^/ia^ 
^detk  penaltiee  of  201.  aaoh.  Hilmy. 

The  goods  were  differently  described  in  the  different  counts 
:0f  the  information. 

Ithe  ^fdndants  were  charged,  by  the  first  count,  with  be- 
ginning to  print  eighteen  pieces  of  stuff,  wholly  made  of 
cotton- wool  wove  in  GretU  Britain,  the  same,  or  either  of 
them,  not  being  dyed  throughout  of  one  colour  6nly,  &c. 
before  the  same  had  been  measured  and  franle  marked,  and 
which  were  found  in  -  defendant's  possessioUi  contrary  to  2S 
€!eo.  in.  o.  72,  s.  9. 

the  eighleta  pieces'  of  stuffs,  which  ike  defendants  were 
4:h^rged  with  hating  so  printed  before  they  were  frame- 
worked,  had  been  condemned  for  the  following  Cause  of  for- 
feiture, viz.  for  being  caHco,  linen,  and  stuff  printed,  painted, 
and  dyed  in  OretU  Britain,  by  John  Retfnoldk  and  Obarfet 
Reifnoldi,  being  printers^  painters,  stainers,  and  dyers  of  cali- 
coes, Knens,  and  stuflb,  before  the  same,  ot  any  «>r  «ther  of 
Aem,  had  been  measured  and  mariced  at  both  ends  thereof* 
by  the  officer  tif  eicbe,  wi4»  It  frftme-inuit,  dencftiiig  tho 
JtteaMire  hereof. 

Wiftcwt  the  ptevicus  eiaminatlon  Pf  any  witness,  the  Sth 
HeAor  Cfenend  caHed  for  the  rt^cord  ci  xondemnation;  which 
bcB^  read  by  the  deit  in  court,  the  &)«ct*or  eeneral  said, 
iliat  it  was  conclusive  evidence  as  to  the  .first  count  of  the 
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ther,  in  an  action  brought  against  an  officer  of  the 
customs  or  excise,  a  condemnation  of  the  goods 
seized  by  judgment  of  the  Court  of  Exchequer^ 
was  conclusive  in  favour  of  the  defendant,  had 

ultimately 

iBformation,  and  that  he  did  not  wish  to  carry  the  caso  fiir- 
ther. 

Hoimcey  said,  that  he  did  not  mean  to  controvert  the  effect 
of  the  record,  as  far  as  it  went,  but  strenuonslj  insisted  that 
it  was  no  eridence  at  all^  to  attach  the  pecnniarj  penalty  on 
the  defendants. 

The  SoUeUor  General  and  JDamfner,  in  answer,  cited  the 
above  cases  of  7%e  King  ▼.  Maithewi,  and  Hke  Aiiwneg  Ge- 
neral r.  WakefieUL 

And,  in  the  course  of  arery  ftdl  and  long  discussion,  the 
Lord  CAief  Aaron  observed,  that  the  fact  of  the  pieces  not 
having  been  stamped  was  proved  by  the  record,  which  conld 
not  be  controverted;  and  that  in  cases  where  any  fact  was 
averred,  it  was  conclnsive  evidence  of  that  fact ;  and  as  the 
record  asserted,  that  the  defendants  had  begnn  to  print  before 
they  had  frame-marked,  his  Lordship  wotdd  not  hear  any 
thing  against  that  fact,  where  Uie  record  was  produced, 

JDomieey  and  Miighe$  then  attempted  to  shew,  that  the  de- 
scription of  the  goods  in  the  record  of  condemnation,  did  not 
agree  with  the  description  of  any  goods  which  defendants 
were,  in  the  penal  information,  charged  with  printing  before 
they  were  frame-marked. 

To  that  it  was  answered  by  Dandier,  that  having  shewn 
that  eighteen  pieces  of  linen  were  seized,  the  information 
calling  them  eighteen  pieces  of  linen  was  sufficient.  His 
Lordship  held,, that  the  record  of  condemnation  meant  the 
same  goods,  which  were  called  in  the  penalty  linens  and 
stuffs,  and  therefore  over^mled  the  second  objection;  on 
which  the  SoHcUor  General  took  a  verdict  on  the  first  count 
fox  the  eighteen  penalties,  of  20/.  each,  amounting  to  360/. 


^iTtiNGd  After  high.  TJctiM,  59  b£o.  iit. 

ultimately  acquiesced  in  that  opinion ;  and,  in  the 
htter  case,  it  was  held,  after  much  discussion  and 
deliberation,  that  a  record  of  condemnation  of 
goods  iei^ed  was  conclusive  in  personam,  and 
precluded  the  owner  from  giving  evidence,  that 
the  goods  were  liot  actually  seizable;  and  many 
eases  and  authorities  are  brought  together,  in  the 
report  of  Scott  Vi  Shearman^  in  favour  of  tliat 
podtioni 

both  dn  the  facts,  therefore,  and  the  law  of  this 
case,  they  contended,  that  the  Crown  was  entitled 
to  the  verdict  which  had  been  recorded* 

The  Common  Serjeant,  and  Owen  Sir  WUliami 
in  support  of  the  rule,  insisted  preliminarily,  that 
in  all  cases  of  proceedings  on  penal  statutes,  there 
could  be  no  construction  inferred  against  the  sub-^ 
ject,  where  the  offence  was  not  express,  and  that 
every  penal  charge  must  be  taken  strictly  secun- 
dum allegata  et  probata.  They  then,  on  the  first 
point,  submitted,  that  as  the  act,  making  it  unlaw-^ 
fill  for  a  brewer  to  receive  and  possess  the  drug  in 
question,  had  not  in  words  declared  that  a  brewer 
should  not  also  exercise  the  trade  of  a  distiller^ 
the  defendant  was  therefore  not  within  the  sta- 
tute, a  brewer  using,  Sic.  for  he  was  also  a  dis^ 
tiller*  and  in  that  latter  trade,  and  on  premises 
entered  and  used  in  that  trade,  and  lying  apart 
from  his  brewery  premises,  he  kept  the  drug: 
it  w^  not,  therefore^  in  his  possession  as  a 
brewer  but  as  a  distiller^ 
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1817.  In  all  the  acts  of  parliament,  which  were  in- 

^■^^j^     tended  by  the  legislature  to  have  the  eflfect  of 
^wBRAi    prohibiting  the  union  of  trades,  which  being  exer- 
Kina       ^^^^  ^y  *^^  ^^^^  person,  might  facilitate  prac- 
4id  others,    ticcs  which  the  particular  statute  was  meant  to 
suppress,  the  carrying  on  such  trades  concur- 
rently was  expressly  and  in  terms  prohibited,  as 
in  the  case  of  a  tanner  and  leather-cutter^  but- 
cher, &c.  (c);   that,  therefore,  was  sufficient  to 
shew,  that  express  enactments  were  held  neces- 
sary, in  all  such  cases,   to  abridge  the  natural 
liberty  of  the  subject,  in  the  choice  and  exercise 
of  whatever  trades  he  might  be  disposed  to  adopt 
jointly,  and  at  one  and  the  same  time. 

That  general  question,  therefore,  in  all  its  bear« 
ings,  and  with  all  its  consequences,  having  been 
brought  fully  before  the  Court, 

They  then  adverted  to  the  fact  (as  it  affected 
this  particular  case)  of  the  defendants  having  had 
the  article  in  their  possession  before  the  passing 
'  of  the  act ;  and  they  put  it  to^  the  Court,  whether 
a  brewer  having  a  very  large  quantity  of  this  mate- 
rial in  his  possession  innocently,  before  the  passing 
of  this  act  of  parliament^  on  a  general  speculation 
of  a  rise  in  the  market,  would  have  been  obliged 
to  sell  the  whole  eo  instanti  that  the  bill  passed 
into  a  law,  even  though  at  that  moment  the  price 
should  have  fallen  so  considerably,  as  that  to  be 
obliged  to  dispose  of  the  commodity  would  be  his 

(c)  Stat.  1  Jac.  1.  c.  22.  8.  4  &  6. 

ruin  ? 
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hiin  ?    And  they  pressed  the  hardship  of  that  sup- 
posed case.    They  then  contended,  that  a  case  of 
receiving  before  the  passing  of  the  act,  could  not  be 
brought  within  the  words  of  the  statute :  and  that 
the  article  being  found  in  the  brewer's  possession, 
was  neither  a  constructive  receiving,  nor  was  it  a 
distinct  integral  oiTence,  created  by  the  statute,  in- 
dependent of  the  act  of  receiving.    In  the  present 
information  the  count  related  throughout  to  the 
first  antecedent,  the  receiving,  and  having  charged 
the  defendants  with  so  **  receiving,"  &c.  it  con- 
cluded by  stating,  ''  and  which  said  quantity^  Sec. 
was  afterwards  found,"  &c.  obviously  applying  to 
the  grains  of  paradise  so  received,  t.  e.  before  the 
statute.    There  could  be  no  splitting  the  count,  so 
as  to  take  advantage  of  any  such  alternative,  as  it 
had  been  contended  the  laying  of  the  charge  af- 
forded.   The  act  itself  says  nothing  of  a  retainer 
of  what  has  been  previously  received;  and  there- 
fore, according  to  the  constitutional  and  legal  rules 
of  construing  penal  statutes,  it  cannot  be  extended 
to  this  case.    The  words  of  the  act  are,  "  who  shall 
receive  and  take  into"— not  and  "  have  in-— pos- 
session" (obviously  applying  to  an  original  taking), 
whereas  there  is  no  proof  in  this  case  of  either  the 
one  or  the  other. 
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[Graham,  Baron^  suggested,  that  a  possession 
in  one  county  of  goods  stolen  in  another,  was  a 
felonious  taking  in  the  former.] 

But  this  (they  repeated)  was  a  case  of  construc- 
tion of  the  express  words  of  a  penal  statute, 
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which  operated  in  restriction  of  trade,  making  an 
act  previously  innocent  in  all  respects,  an  offence 
against  a  revenue  law.  As  to  the  8  and  9  fVilliam 
and  Mary^  thiey  submitted  that  the  object  of  that 
statute  rendered  it  quite  distinguishable  from  the 
present.  That  was  an  act,  giving  the  subject  a 
benefit y  and  therefore  to  be  construed  liberally,  so 
as  to  extend,  rather  than  restrain  its  effect.  On 
that  point  also  they  submitted  that  this  rule 
should  be  made  absolute. 


Then,  applying  themselves  to  the  question  of 
the  defendants  being  concluded  by  the  effect  of 
tlie  record  of  condemnation,  they  denied  that  that 
was  the  effect  of  it  in  law ;  for  such  a  proceeding, 
they  submitted,  was  alio  intuitu.  Besides,  the 
subject-matter  might  be  of  so  trifling  importance, 
as  not  to  be  worth  contest;  and  if  that  could  be 
shewn  to  be  the  fiict,  on  what  principle,  they  de- 
manded, was  a  record  of  the  condemnation  of  the 
article  condemned,  to  be  considered  as  conclusive 
and  unanswerable  evidence  of  the  act  incurring 
the  forfeiture.  In  practice,  the  record  of  condem- 
nation does  not  state  the  cause  of  forfeiture,  and 
the  condemnation  itself  may  have  been  the  result 
of  other  conduct,  than  that  with  which  the  de- 
fendants are  charged  by  this  information.  They 
admitted  that  the  record  of  condemnation  was 
conclusive,  as  to  the  fact  of  condemnation,  so  as 
to  obviate  any  question  as  to  the  goods  having 
been  forfeited,  and  having  been  legally  seized,  or 
as  to  the  right  of  the  Crown  to  the  property 
seized ;  but,  beyond  that,  they  contended  that  it 

was 
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was  not  conclusive,  and  particularly  that  it  could 
not  be  considered  evidence  of  any  act  which 
amounted  to  an  offence,  or  subjected  the  owner  to 
penalties  in  an  information  on  another  statute, 
making  the  act  of  forfeiture  also  highly  penal ; 
and  that  it  would  be  hard  in  itself,  and  mischievous 
iaits  effects,  if  it  were  so  held.  In  Geyer  v.  Aguilar 
(they  observed),  that  all  that  Lord  Kenyon  had  said 
was,  that  where  there  has  been  a  proceeding  in  the 
Exchequer,  and  a  judgment  in  rem^  as  long  as  the 
judgment  remains  in  force  it  is  obligatory  on  the 
parties,  who  have  civil  rights  depending  on  the 
same  question.  Jn  Scott  v.  Sheaiman  also,  the 
€|uestion  arose  on  a  civil  suit,  and  even  there  Mr.  J. 
Blackstone  at  fir^t  entertained  great  doubt ;  but,  as 
far  as  that  case  goes,  the  point  might  be  admitted, 
withoift  prejudice  to  the  present  question,  where 
the  proceeding  is  nqt  of  a  civil  nature,  but  charges 
an  apt  niade  an  offence  under  a  penal  statute. 
They  also  submitted,  that  the  record  of  condeiqna- 
tion  could  not  be  received  as  evidence  in  this  case, 
for  fmothpT  reason,  because  that  condemnation 
had  been  founded  on  a  different  statute,  (the  48 
Geo.  IIL  c.  38.)  and  which  is  not  confined  to 
brewers;  whereas  jthis  proceeding  w^  instituted  on 
an  entirely  different  statute,  the  51  Geo.  IIL  c.  87, 
and  which  related  to  a  totally  dlffpr^nt  offiepce.. 
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On  the  whole,  therefore,  tl>ey  submitted  that 
the  rule  should  be  made  absolute* 


The  Attorney  General^   in  reply,  contended, 
that  the  original  act  of  taking  was  not  the  sub- 

p  3  stance 
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1817.       stance  of  the  offence ;  the  offence  was,  in  effect, 
rj^^        the  illegal  possession,  and  the  time  of  acquiring 

Attorney    such  possession  was  not  a  necessary  ingredient  in 
V.        that  offence,  otherwise  the  act  might  be  easily 

4adotiien.  evaded:  as  if  a  man,  who  is  not  at  the  time  a 
brewer,  gets  possession  of  the  prohibited  article  to-r 
day,  as  he  lawfully  may,  and  afterwards  he  chooses 
to  become  a  brewer,  according  to  the  construction 
now  contended  for,  he  would  not  be  amenable  to 
this  wholesome  law.  There  is  a  clause  in  the  act, 
limiting  the  brewer's  liability  to  be  sued  for  the  pe-r 
nalties  to  three  years ;  now  it  may  be  possible,  that 
although  the  article  may  have  been  received  by  the 
brewer  illegally  origiiially,  yet  if  it  be  not  found 
in  his  possession  till  after  the  three  years,  he  may 
safely  keep  it  for  any  time.  In  both  those  cases 
he  might  violate  the  law  with  impunity,  unless, 
taking  the  whole  of  this  count  together,  the  proof 
of  the  allegation  would  bring  him  within  the  sta- 
tute. It  is,  in  short,  on  the  meaning  and  object 
of  the  act,  that  this  whole  question  should  turn. 

On  the  other  point,  arising  from  the  fact  of  the 
union  of  the  two  trades  in  the  person  of  the  de- 
fendant, he  submitted  that  it  was  of  the  highest  im- 
portance that  that  should  be  well  understood ;  and 
contended,  that  all  that  was  to  be  enquired  of  in 
such  cases,  was  merely  whether  the  defendant  was 
of  the  trade  enjoined  from  using  the  prohibited 
article;  and  if  he  were,  his  being  of  another 
trade  not  so  enjoined,  was  beside  the  question : 
otherwise  another  and  jnuch  wider  door  for  evad- 
ing this,  and  all  other  such  statutes,  was  open  at 

once. 
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onc^  even  to  the  consequence  of  rendering  them 
altogether  nugatory. 

As  to  the  question  of  the  conclusive  testimony 
furnished  by  the  record  of  condemnation,  he  ad- 
mitted that  that  record  did  not  state  that  the  de- 
fendants were  brewers:  but  submitted,  that  its 
shewing  that  the  articles  had  been  forfeited  and 
condemned,  sufficiently  squared  with  the  provi- 
sions of  this  statute,  and  the  averments  of  the  pre- 
sent information;  to  which,  if  the  defendant's  being 
a  distiller  were  a  sufficient  defence,  it  would  have 
also  been  an  answer  to  the  seizure,  proving,  con* 
clusively,  a  conversion  of  the  article  from  their 
premises  and  business,  as  rectifiers,  to  be  used  in 
their  trade  of  brewers :  and  that  as  it  cpuld  not 
have  been  subject  to  seizure  for  any  other  oifence, 
the  record  was  positive,  and  could  not  be  contro- 
verted. 
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[Woop,  Barofif  observed,  that  this  condemna- 
tion proceeded  on  the  48d  of  the  King :  his  Lord^ 
ship  read  the  words  of  the  record,  and  of  the  act, 
to  shew  that  the  proceeding  was  founded  on  that 
statute;  and  expressed  himself  desirous  that  he 
might  bie  understood  as  giving  his  opinionn  that 
no  immaterial  allegation,  contained  in  such  a  re-; 
cord— -such  as  the  names  of  the  parties  in  whose 
possession  the  goods  were  fcHind,  which  had,  in 
this  case,  been  introduced  under  a  scilicet;  and 
which  loose  allegations,  his  Lordship  observed, 
should  not  be  introduced  into  a  record  of  condem- 
nation,—- ought  to  be  admitted  in  evidence  on  its 

authority.] 
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It  was  then  submitted,  that  the  present  was  not 
a  criminali  but  a  civil  proceeding,  like  the  usual 
action  by  a  common  informer  for  penalties  i  that 
tlie  proceeding  by  information  was  the  only  mode 
in  which  the  Grown  could  sue  the  subject  on  sta- 
tutes of  this  description ;  and  that^  therefore,  no 
argument  could  be  founded,  as  had  been  at- 
^mptedy  on  any  such  supposed  distinction* 

For  these  reasons,  he  contended,  the  rule  ought 
to  be  discharged. 

pur,  adv^  vult. 

Before  the  Court  proceeded  to  give  judgment. 
Sir  fVilliam  Owen  took  an  opportunity  of  men-: 
tioning,  as  an  authority  in  favour  of  the  defendr 
ants,  Co/e^s  case  (^),  who  was  indicted  for  ^<  re* 
cewing  and  having*"  in  his  possession  nava^ 
j^tores.  The  Jury  found  him  guilty,  but  said  that 
they  did  not  find  that  he  received  the  stores  after 
thiO  £8tli  day  of  July  1800,  but  only  that  he  had 
Ihem  in  his  possession  after  that  day.  JudgpneQt 
was  respited,  to  take  the  opinion  of  the  Judgissi 
when  there  being  a  diffjcuence  of  opinion  between 
them,  as  to  whether  the  statute  pught  not  to  be 
construed  in  the  disjunctive,  the  prisoner  was  fa 
pofksiec^caw  ^idlimately  recommended  to  mercy. 


fuptcemhif^  RicHAi^Ds,  pkief  Baron^  now  delivered  jthe 
judgm.ent  of  the  Court  (Mr.  Baron  Garrow  ab- 
staining from  giving  any  opinjion,  having  been 


((0  2  Bast's  F.C.  707. 


Attorney 
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Attorney  General  at  the  time  when  the  mfonna-       I817. 
tion  was  filed). 


The 

Attonnbt 

61MBRAL 

Kmo 


[After  stating  the  pleadings,— the  object  of  tlie 
information  (which,  his  Lordship  considered  as  in*  anToiiwn. 
volving  a  question  of  great  importance  to  all  com- 
mon brewers,  and  particularly  to  those  who  united 
with  that  trade  the  business  of  a  distiller),— and 
the  facts.]  The  act— 51  Geo.  III.-— (continued  his 
Lordship)  is  directed  simply  against  brewers  having 
this  article  in  their  possession.  At  the  same  it  is 
clear,  that  rectifiers  of  spirits  may  lawfully  possess 
the  ingredient,  (26  Geo.  IIL)  c.  73.  One  objection 
made  for  the  defendant  was,  that  being  a  rectifier 
as  well  as  brewer,  he  was  entitled  to  have  these 
grains  of  paradise  in  his  possession,  as  a  rectifier, 
without  rendering  himself  liable  to  the  penalties 
of  the  Hftf  for  possessing  them  in  his  character  of 
.brewer.  On  that  part  of  the  case  there  is  no 
doubt  in  the  minds  of  the  Court,  We  are  clearly 
of  opinion,  that  he  would  be  equally  liable  to  the 
penalties  laid  in  liie  information,  to  have  been  in 
^curred  by  him  for  that  offence,  for  the  act  makes 
no  exception  dn  jbvour  of  brewers  who  are  also, 
at  the  same  time,  rectifiers,  and  the  defendant  is 
not  the  less  a  brewer,  because  he  happens  also  to 
be  a  distiller.  The  statute  is  general,  and  applies 
to  all  brewers,  under  any  circumstances.  The 
consequence  must  cc^rtainly  be,  that  the  two  trades 
cannot  be  carried  on  together:  and  if  that  was  one 
of  the  objects  of  the  statute,  it  might  perhaps 
have  been  more  candiif  to  have  declared  it,  which 
jirould  have  obviated  all  doujbt^  b\xt  jx  that  as  it 

may, 
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may,  the  eiiect  is  obvious, 
have  had  no  difficulty. 


So  far,  therefore^  wc 


Anotlier  question  was  made,  on  the  record  of 
condemnation  of  the  article  itself  having  been 
given  in  evidence,  on  the  trial,  by  the  Attorney 
General,  as  conclusive  of  the  facts  recorded  in 
that  document.  Without  entering  into  any  opi- 
nion as  to  what  would  be  the  effect  of  such  ^ 
piece  of  evidence,  where  it  might  be  offered  in  a 
proper  casCj  it  is  sufficient  for  the  present  to  say, 
that  we  are  of  opinion  that  that  record  does  not 
apply  in  this  instance,  because  it  was  founded 
upon  another  statute,  and  did  not  proceed  on  the 
ground  of  any  of  the  offences  created  by  this  act 
of  parliament,  and  therefore  it  is  altogether  out 
of  the  present  question. 

We  must  therefore  take  it,  that  on  the  trial  of 
tliis  information  the  cask  containing  the  drug,  was 
proved  in  the  common  way  to  have  been  found  in 
the  possession  of  the  defendant;  and  it  was  con* 
tended,  in  the  argument  for  the  Crown,  that  that 
was  sufficient  evidence  to  satisfy  me,  and  the  Jury, 
of  the  fact  of  a  receiving  and  taking  into  possession, 
within  the  meaning  of  the  act  of  parliament  Pos- 
session is,  undoubtedly,  prima  facie  evidence  of  a 
receipt  and  taking.  So  far,  therefore,  the  case  w^s 
made  out;  but  then  the  defendant,  in  answer  to 
that,  proved,  satisfactorily,  that  he  had  received 
the  cask  into  his  possession  a  very  considerable  time 
before  the  act  of  parliament  had  passed.  In  fact, 
it  had  been  left  on  the  premises  by  the  defendant's 

predecessor 
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predecessor  in  the  busi.uess,  where  it  had  remained 
openly,  ever  since,  unufed.— (Here  his  Lordship 
adverted  to  the  evidence  of  those  facts,)  There 
was,  therefore,  no  fraud  ii.xiputed,  and  the  original 
possession  was  an  innocent  one.  Then  tlie  ques* 
tion  is,  whether  that  being  proved,  there  was  before 
the  Court,  on  the  whole  casev  evidence  to  shew, 
that  the  defendant  had  received  and  taken  these 
grains  of  paradise  into  his  posses.sion  after  the  act 
had  passed,  so  as  to  bring  liim  wAthin  the.  penal 
clause.  In  common  parlance,  every  reception 
imports  a  delivery ;  and,  if  so,  the  de  fendant  can- 
not be  brought  within  the  meaning  of  (his  law,  as 
having  received  the  article  into  his  jpossession, 
unless  SL  delivery  could  also  be  proved  after  the 
passing  of  the  act  Here,  on  the  contra«ry»  i%  was 
originally  dplivered  to  his  predecessor,  an  d  not  to 
him ;  and  we  are  then  called  on  to  say,  v^hether 
his  possession,  after  the  act  passed,  is  not  a  receipt 
of  the  thing  after  the  act.  It  certainly  seeLtis  to 
me  to  be  impossible,  so  to  separate  the  acts  ot^  re^ 
ceipt  and  delivery,  or  to  admit  the  idea  of  a  re- 
ceipt, as  unconnected  with  that  of  a:delivei*y. 
The  root  of  the  word  is  recipio,  which  has  an  acv 
tive  signification.  It^  is  most  probable  too,  that  iic! 
framing  th^  statute  the  legislature  had  in  contem- 
plation the  primary  act  of  receiving,  at  the  time 
of  delivery.  Certainly  the  thing  which  was  deli- 
vered to  a  man  yesterday,  cannot  be  said  to  be 
received  into  possession  by  him  to-day.  Sir  /fK/- 
liam  Owen^  who  argued  this  point  with  great  abi- 
lity, has  also  furnished  us  with  an  authority  {Cole's 
icase)  from  Easfs  Crown  I^aw,  which  is  in  point. 

Then 
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1617.       Then  this  is  a  penal  statute,  and  must  be  constracd 
^^        strictly.   Therefore  as  the  word  "  received"  cannot 
^Gbvb^I    ^™P^rt  any  thing  but  a  receiving,  at  the  time  of 
Knio       delivery  j  and  as  this  article  was  received  in  that 
9Bdotiien,    sense  of  the  word  before  the  passing  of  this  act, 
the  defendant  cannot  be  considered  as  liable  to 
the  penalty  imposed  by  it  on  the  offence  with 
which  he  is  charged,  because  th(e  act  took  place 
before  the  passing  of  the  law*    The  receiving  the 
'  article,  therefore,  being  a  positive  act,  the  mere 
possession  of  it  cannot  be  considered  as  a  new  act 
of  receiving  committed  by  the  defendant,  amount- 
ing to  the  pffence  charged  against  this  statute. 

The  ru)e  must  therefore  be  made  absolute,  as  to 
the  first  part 

[Gaebow,  Baran^  after  the  judgment  had  been 
pronounced,  expressed  hb  entire  concurren<:e  ia 
the  result,  and  the  reasons  given  by  the  Lord 
Chi  ff  Baron.] 

Per  Curiam. 

Rule  absolute :  as  to  the 
Verdict  being  entered 
for  the  Defendant, 


The 
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The  Kino  v.  Camper  and  others, 
lii  the  Matter  df  BowleRi  attainted  of  Felony. 


1817/ 


Demurrer.  »«^««^- 


The  several  important  questions  Which  arose  on  constnietioii 
this  demurrer,  were  founded  on  certain  facts^  which  *  "^«^^' 

Onmt  of  a  li^ 

are  fully  detailed  in  the  proceedings  on  the  record  hertf  in  •,  oer- 
-*-the  construction  of  two  royal  grants-^and  the  it.  i«iio  giantf 
pleadings:  the.  substance  aiid  material  parts  of  witii,4v.totiMr 
which  are  given  in  a  note  to  the  corresponding  mfragnntf 
part  of  the  case*  anin  to  b.  . 

inthall,&e. 

[It  has  become  necessary  to  set  these  out  more  to^'^cTini^ 


fully  than  usual,  in  consequence  of  the  Lord  Chief  muMmA 

had 


full  and  ample' 

Baron  having  gone  most  minutely  into  the  terms  re-mntpaaM 
and  tenor  of  the  grants,  and  the  pleadings  (which  ^HuoS'ez-^ 
will,  besides,  be  found  to  be  very  special,  and  of  SSSTiIir^ 
considerable  novelty),  in  the  course  of  the  in-*  JJJ^JUi^ 
dustrious  and  elaborate  judgment  pronounced  by  S^JJ^SoSu 
his  Lordship  in   delivering  the  opinion  of  the  ^^^SJl^to 
Court  on  this  case,  which  seems  to  have  princi^  ^  ^"TSdi 
pally  proceeded  on  a  diligent  attention  to  the  Ian-  So  not  extend 
guage  and  object  of  the  letters  patent,  aided  by  of  tiK  later  be^ 
the  averments  introduced  in  the  pleadings.]  ci«e  terms  of 

the  patent* 

A  crant  of  a  libertj  ia  a  manor  of  goodi  and*  chattels  of  tenanU  ta  sncA  manor,  attainted 
of  felony,  is  confined  to  the  goods  See,  of  felons  being  Ideally  niuaie  fldtiUa  the  manor, 

and  does  not  pass  goods  &c.  ly in '    '  **     «    ...-    -^  -  .^ -.^ ^ m-    .f  ^-. 

iffway*  it  could  not  be  so  extende 


and  does  not  pass  goods  &c.  lymg  out  rf  it.    Sei^bte^  that  if  the  words  were  ''  tn,  itT,  or 
^' ded. 


If  the  words  **  Ex  eeriti  uncattll,  gpeeidU  graiiA,  et  mero  mofa/'  reduce  a  rpyal  grant  to  the 
mks  of  construction  to  which  the  grants  pf  private  persons  are  iubject,  doubted. 

Stock,  and  money  in  the  funds,  are  not  goods  and  chattels,  and  do  ilot  pass  by  a  grant 
of  bona  d  aUaUa  ftkmim. 

Stock  has  no  locality,  except  for  purposes  of  probate  and  admtnistratidn. 

Stock  is  a  ch^u  in  actum. 

Ab 
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1817'.  An  inquisition  had  been  issued,  on  a  commis-^ 

The  KiMo     sion  to  enquire  of  what  lands,  &c.  Thomas  Bowler 
Capper      (^  fclon)  was  seiscd,  &e.  at  the  time  when,  &c^ 

imdotbert. 

The  defendants,  who  claimed  the  goods  and 
chattels  of  felons  convict  and  attainted  within  the 
manot  of  Harrow^  pleaded  to  the  inquisition  their 
title  to  the  beneficial  interest  in  the  manor  and  its 
appendant  franchises,— to  which  the  Attorney 
General  replied.-^The  defendant  demurred  to  the 
replication.-^Joinder  by  the  Attorney  General.— 
(See  the  pleadings,  p.  237-8-9-40.) 

By  the  commission^  which  was  issued  26th  ofJa* 
iiuary^  53  Gto.  III.  addressed  to  certain  commis- 
sioners therein  named,— reciting,  that  at  the  Ge- 
neral Quarter  Sessions  of  the  Peace  for  the  county 
oi Middlesex^  held  on  the  29th  of  Jiwwe,  SZGto.YH. 
it  was  presented,  that  Thomas  Bowler ^  late  of  the 
parish  of  Harrow  {Middlesex) j  yeoman,  om  the 
30th  Majfy  in  the  same  year,  with,  &c.  &c.  did 
shoot  at  onQ  William  Burroughs^  &c.  &c.;  that 
on  the  1st  July  (following),  at  the  gaol  delivery 
of  NervgatCf  holden,  &c.  the  said  Thomas  Bowler 
was  charged  with  and  convicted  of  the  said  felony 
in  the  said  indictment  specified,  and  adjudged  to 
be  hanged ;  by  reason  whereof  all  his  lands,  &c. 
escheated,  and  all  his  goods,  chattels,  debts,  cre- 
dits, specialities,  and  sums  of  money,  which  he  or 
any  person  had  for  his  use,  at  the  time  of  his  con- 
viction and  attainder,  became  forfeited  to  the 
Crown ;— the  said  commissioners,  or  any  three  or 
more  of  them,  were  therefore  empowered  to  en- 
quire 
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quire  of  what  lordships,  manors,  lands,  tenements,  i^lly 
and  hereditaments,  and  of  what  annual  value,  and  ,^^  |^„o 
what  estates  therein,  the  said  Thomas  Bowler,  or  CkmR 
any  other  or  others  was  or  were  seised  to  his  use,  ^^  ®****"* 
on  the  said  30th  of  May,  (the  day  on  which  the 
foxA felonies  were  committed,)  or  ever  afterwards, 
&c.  &c.;  and  who  hath  since  taken  the  mesne 
profits,  &c.  and  in  whose  possession,  &c.  the  same 
then  were;  and  of  what  lord  or  lords,  and  by  what 
service  or  services,  and  by  what  tenure  or  te* 
nures  the  same  were  holden ;  and  whether  the 
same,  or  any  and  which  of  them,  had  escheated 
and  devolved,  and  come  to  his  Majesty;  and 
also  what  and  what  sort  of  leases,  or  grants  of 
lands,  tenements,  or  hereditaments,  and  what  and 
what  sort  of  annuities  or  annual  rents,  and  what 
and  what  sort  of  goods  and  chattels,  and  of  what 
value,  and  what  and  what  sort  of  debts,  credits^ 
specialities,  and  sums  of  money,  the  said  Thomas 
Bowler,  ot  any  other  or  others  for  his  use,  had  on 
the  aforesaid  1st  oi  July,  in  the  52d  year  of  his 
Majesty's  reign  aforesaid,  on  which  day  the  said 
Thomas  Bowler  was  convicted  and  attainted  as 
aforesaid,  or  at  any  time  since ;  and  of  all  other 
articles,  matters,  and  circumstances,  concerning 
the  premises  aforesaid,  or  any  of  them  whatso- 
ever; and  the  said  lordships,  &c.  &c,  so  as  afore- 
said, to  be  found  to  enter  upon,  and  seize  into 
his  Majesty's  hands. 

On  that  commission  an  inquisition  was  taken, 
13th  Feiriiflry  following,  whereby  it  was  found 
that  Borvler  was,  on  the  30th  May  (the  day  on 

which 
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1811--  \vliich  he  committed  the  said  felonies),  seized  i^ 
Thie  iLiitf)  him  and  bb  heirs,  in  'fee  silnple,  of  certain  free^ 
cj^mt^  hold  messuages  and  premises  hk  the  parish  of 
Harrdktf^  and  of  certain  other  premises^  mortgaged 
in  fee,  all  of  which  were  holden  by  hitn  of  his. 
Majesty  in  free  and  common  socage,  in  right  of 
his  roy^f  crown,  but  not  subject  to  any  services  or 
rent  in  respect  thereof  except  fealty,  and  had 
devolved  to  his  Majesty  as  an  esch^t,  in  right  of 
his  prerogative  royaL 

And  it  Was  als6  foiind  that  he  {Bcmler)  wa» 
on  the  1st  day  of  July,  and  at  the  time  when  he 
was  convicted^  and  received  judgment,  fee.  pos^ 
sessed  df  certain  leasehold  property ^  and  residues 
of  terms  of  years  therein^  of  corlsiderable  valuci 
partly  situate  in  the  parish  and  manor  ofHarroWf 
and  partly  elsewhere^ 

^  And  it  was  found  that  tie  was  also  possessed  of 
and  ^entitled  tirito  the  sum  of  4,500/.  capital  or 
jomt  "stock  3  per  cent.  Consolidated  Annuities^ 
transferable  at  the  Bank  of  England;  and  also  of 
anct'lh'*t1ie  ium  of  3,000/<  capital  or  jomt  stcjck 
4f^er)iefit4  Annuities,  transferable  at  the  Bank  of 
£ngih[na;  which  said  sums  of  4,500/*  3  per  cent, 
^lonsbiuiat^d  Annuities,  and  2^000/^  4  per  cent. 
Cdnsoliilatea  Ahriuitie^,  were  then  standing  in  the 
iiarticl^  of '  tne'  Accountant  General  of  the  High 
Court  of  *  Chancery,  m  the  books  of  the  Governor 
and  Compahy,yf  the  ISank  of  England^  on  the 
crieSit  of  a  matter,  entitled  *  Thomas  Bowler^  a 
lunatic;'  and  that  the  said  Accountant  General 

had 


TheKma 

CAP>Bft 


SITTINGS   AFTER   MICH.    TERM,  59  QEO.  III.  221 
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Wd  aUo   received  the  sum   of  157/-   dividends       ^^^2". 

thereon ;  and  that  he  was,  on  the  said  first  day  of 

July  last,  possessed^  as  of  his  own  proper  goods 

4nd  chattels,  of  and  in  the  several  goods  and  chat-    ^^  ©then. 

tels  mentioned  in  the  schedule  thereunto  annexed, 

which  they  found  to  be  of  the  value  of  1,159/-  18^. 

then  mostly  in  the  possession  of  Eliz.  Ileydon^  of 

AppertoHj  and  that  there  were  certain  debts  due 

lo  him. 

All  which  said  tenements  the  jury  found  to 
have  become  escheated ;  and  all  which  said  resi-- 
dues  of  terms  of  years,  annuities,  goods,  chattels, 
and  sums  of  money,  of  which  the  said  Thomas 
Bowler  was  so  possessed,  the  jurors  found  to  have 
become  forfeited  to  his  Majesty ;  and  all  which  the 
said  commissioners  returned,  that  they  had,  in  obe-> 
dience,  &c.  seized  into  the  hands  of  his  Majesty, 

On  the  5th  of  May  (East.  Term,  53  Geo.  III.), 
the  defendants  entered  their  claim  (the  legal  es- 
tate being  in  them*),  and  pleaded  as  follows  :— 

*  And  now,  nevertheless^  to  wit,  on  the  5th  day  of 
May^  in  this  same  term>  come  here  Francis  Cap* 
per,  and  Elizabeth  his  wife,  and  James  Piersorif 
by  Hutton  JVoodf  their  clerk  in  court,  and  claim 
all  the  aforesaid  residues  of  terms  of  years,  an* 
unities  J  goods  and  chattels,  and  sums  of  money,  of 
theaforesaid  Thomas  Bowler,  late  convicted  and 
attainted  of  felony  by  the  said  commissioners, 
&c.  into  the  hands  of  his  said  Majesty,  taken 
and  seized  as  aforesaid,  being  goods  and   chat- 

*  Lord  Narthwick  was  lord  of  the  manor. 
VOL.  v.  Q  tels. 
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1817.  tthf  and  property  of  felons  convicted  and  at- 
,^^^^^  tainted,  belonging  and  appertaining  to  them  the 
^  V.  gaid  (claimants)  defendants^  (and  having  craved 
loMi  othm.  oyer  of  the  premises,  which,  &c.  and  day  having 
been  given,  from  time  to  time,  til(  fifteen  day9 
from  the  day  of  Easter^  54  Geo.  III.) :  at  that  day 
they  appeared,  and  complained  that  they  were 
grieviously  vexed  and  disquieted  under  colour  of 
the  premises ;  and  tiiat  the  aforesaid  residues  of 
terms  of  years,  &c.  &c.  of  the  said  Bowler^  late 
convicted,  &c.  were  taken  and  seized  by  the  said 
Commissioners  into  the  hands  of  his  said  Majesty, 
by  colour  of  the  aforesaid  commission :  and  tthit 
the  less  justly,  and  that  they,  the  said  defend- 
ants, were  withheld  from  the  possession  thereof 
by  the  aforesaid  commissioners,  and  that  also  the 
less  justly;  and  thereupon  the  said  defendants,  fbr 
plea  and  title  to  the  aforesaid  residues  of  terms  of 
years,  annuities,  goods  and  chattels^and  sums  of  mo- 
ney, in  the  aforesaid  inquisition,  and  the  schedule 
thereunto  annexed  contained,  said,  that  there  was 
a  certain  record  had  and  noted  before  the  Barons 
of  tliis  Exchequer,  at  IVestminsterf  in  the  memo* 
tanda  of  the  same  Exchequer  (to  wit),  amongst 
the  records  of  the  term  of  St.  Hilary^  in  the  17th 
and  18th  years  of  the  reign  of  his  late  Majesty 
"Kxtig  Charles  II,  upon  the  roll  on  Ae 

^  Treasurer's  Remembrancer's  side,  in  these  words, 
&c.  &c,*  (setting  it  out)  ^^j 

•  EXTRACTS  PROM  thb  RfiCORD. 

MiddUitx.—lhit  claim  otJauph  Hemi,  Esq.  nMos  Dinrii, 
£tM|.  tLjod  Edumrd  Pahner,  Bsq^  mmI  AB^e  bis  wife,  proftis- 
taries  of  the  manor  of  Hmrow,  otherwi3«  SMhury,  other- 

wise 
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And  the  said  defendants  further  said,  that  the      leiT. 
estate,  title,  interest,  claim,  and  demand  of  the    .^^"^^^^ 

.  1     The  Kmo 

said         9. 

.  Capvbk 

%lse  Harrow  upon  the  Mil,  To  hold  to  them,  and  the  heir»  and  othen. 
.  and  assigns  of  the  said  Edward  Pi$lmerf  and  Alice  his  idfe^ 
Ac.  Sec.  (enumerating  the  varions  snbject-matters  of  thegrant» 
in  the  words  of  the  letters  patent) ;  sdl  and  singular  which  li- 
berties, Stc.  thej,  by  their  attorney,  claimed  to  belong  to  them, 
and  die  heirs  and  assigns  of  the  said  Edward  Palmer,  and 
AUce  his  wife :  because  thay  said,  that  in  the  first  year  of 
the  late  King  Edward  the  4th,  the  then  Archbishop  of  Canier-- 
bury  was  seised  in  his  demesne  as  of  fee,  in  right  of  his  arch- 
bishopric of  and  in  the  aforesaid  manor#  Ac.  with,  drc.;  and 
being  so  thereof  seised,  the  same  Edward^  &c.  by  his  letters 
patent,  &c.  bearing  date  at  IFes/mtJUfer,  thel5di  day  otAprit, 
in  the  second  year  of  his  feign,  after  reciting  various  former 
grants  of  his  progenitors  and  successors,  and  confirmations* 
and  extensions  thereof,  all  of  which  he  himself  confirmed. 
And  reciting,  that  the  said  Edward  the  4th  being  moreover 
.'wOhng  to  shew  to  the  said  archbishop  more  abundant  grace 
in  ttiat  behalf,  &e.  &c.  znn  grant  and  oonfirm,  and  by  the 
.same  letters  patent  didy  for  him  and  his  heirs,  as  much  as  in 
him  hud,  declare,  grant  and  confirm,  that  the  aforesaid  then 
archbishop,  and  his  successors,  and  all  their  men  and  tenants, 
as  well  entire  tenants  as  not  entire  tenants,  residents  and  naur 
rendenUf  and  all  other  resianU  IN,  OP,  OR  upon  the  landi, 
lordships,  possessions  and  fees  of  the  aforesaid  then  archbishop^ 
and  his  successors,  although  tiiey  should  be  tenants  of  the 
sam^  king  or  his  heirs,  or  of  any  other  persons  whomsoever, 
should  be  quit  throughout  his  whole  Idngdom  of  England^ 
of  all  toll  in  every  market,  and  in  all  fairs,  and  in  aU  passages 
of  bridges,  rivers,  ways,  and  the  sea,  throughout  his  whole 
kingdom  of  England,  and  all  the  lands  of  the  same  king, 
wherein  he  pight  give  tbem  libwty ;  and  that  all  the  goods, 
chattels,  and  merchandises  of  the  aforesaid  archbishop,  and 
his  successors,  and  of  vSL  their  men  and  tenants,  as  weO, . 
&q.  in,  of,  or  upon  the  lands,  Ibrdships,  posstssioris,  andfeee 
afbresaid,  although  they  should  be  tenants  of  the  same  king, 
or  his  heirs,  or  of  any  other  persons  whomsoever,  should 
likewise,  throughout  the  whole  kingdom  of  England,  be  quit 
of  all  manner  of  pannage,  passage,  lastage,  stallage,  carnage, 
pessage,  terrage,  trevage,  pontage,  chemiiiage,  anchorage  and 

Q  2  wharfage. 


Tht  King 

V, 

Capper 

uMtotiiei^. 
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1817.       said  Joseph  Heme,  Thomas  DavieSj  Edward  PaU 
mer,  and  jilice  his  wife,  of  and   in  the  manor, 

fines^ 

wharfage,  and  of  suits  to  be  made  to  shires  and  hundreds, 
and  lasts  of  hundreds,  to  the  same  king  and  his  heirs  belong- 
ing ;  and  ialso  that  they  $hould  have  the  goods  and  chattels  of 
such  tenants,  resiants  and  'non-residenh,  and  of  other  resi^ 
anJts  tokomsoeMT,  felons  conmcted,  attainted  or  outlawed,  or 
of  any  others  whomsoever,  condemned  to  die,  as  well  at  the 
suit  cf  the  htng,  as  at  the  suit  of  the  king  and  others,  or  at 
the  suit  of  any  others  whomsoever ;  and  also  the  good»  and 
chattels  of  sttch  tenets,  residents  and  non-residents,  and  of 
other  resiants  whomsoever,  conyicted  and  attainted,  or  out- 
lawed'/or  any  contempts,  trespasses,' debts,  accounts,  or  any 
other  offences  whatsoever,  or  ibi' any 'other  occasion  or  cause 
whatsoever,  as  well  at  the  suit  of  the  king,  or  his  heiirs,  as  at 
the  suit  of  the  king  and  others,  or  at  the  suit  of  a  party ;  and 
all  the  goods  and  chattels  forfeited  of  all  the'nlen  and  tenants 
of  the  aforesaid  archbishop,  and  his  successors,  as  well  entire 
tenants,  residents  and  non-residents,  and  other  resiants  whom-' 
soever,  in,  of,  or  upon,  the  lands,  lordships,  possesiAonSf  and 
fee^  of  the  aforesaid  archbishop,  and  his  successors,  althougfi 
they  should  be  tenants  of  the  lord  the  king,  or  his  heirs,  or  of 
any  other  persons  whomsoever^  and  of  any  felons  of  them- 
selves whomsoever,  and  of  all  other  felons,  fugitives,  or  out- 
laws, so  that  if  either  of  their  men  and  tenants,  as  well  entire 
tenants  as  not  entire  tenants,  residents  and  non-residents,  and 
other  resiants  whomsdever,  in,  of,  or  upon  the  lands^  Ion}- 
ships,  possessions  and  fees  of  the  aforesaid  archbishop,  and 
his  successors,  for  any  felony  whatsoever,  ought  to  lose  hia 
nie  6t  member,  or  should  fly,  and  would  not  abide  judgment, 
or  should  be  putlawed,  or  should  commit  any  trespass,  for^ 
feitiire^,  bir  thing  whatsoever,  whereby  lie  ought  to  lose  hia 
c&attets  and  lands  in  any  court  whatsoever,  where  justice 
ougM'^o^  be  done  on  him,  whether  it  should  he  before  the 
l^ii^'kfniself,  or,  &C.&C.;  and  idso,  that  the  aforesaid  arcb- 
iisndii.  Slid  his  successors  for  ever,  should  have  the  deodands, 
tfe^ure-tr'6%,  wreck  df  (be  sea,  and  all  the  goods  andf  chat* 
tels,  called  stolen  goods,  f6uijd  or  to  be  found  with  any  person 
whbm^6ever,  tit,  of,  or  upoh  thie  lands,  lordships,  possessions, 
ankfees  aforesaiit,  and  fay  the  same  peraon,  before  any  judge 
whatsoever  avowed.'   And  that  it  should  be  lawful  to  them, 

theiir 


mad  otfaerti 
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fines,  issues,  amerciaments,  forfeitures,  penalties,       1617. 

liberties,  franchises,  pre-eminences,  profits,  com*     TbeKmc 

modities,     ca^p.r 

Aeir  ministera  and  Servants,  without  any  iiBpedimeiit  of  the 
•aid  lord  the  king,  or  his  heirs,  and  all  other  the  officers  and 
■Binisters  aforesaid,  and  abo  of  the  sheriffs,  escheators^  coro« 
sera,  mayors,  bailiffs,  and  other  ministers  whomsoerer  of  the 
said  lord  the  king^  and  his  heirs,  to  pmt  tkewuehe$  in  peuemon 
ofthegoodM  and  chattels  aforesaid  whatsoerer,  in  all  and  sin- 
gular the  cases  aforesaid,  and  other  cases  whatsoerer,  when 
the  officers,  baUiffs,  or  ministers  of  the  said  lord  the  king»  or 
bis  heirs,  might  not,  or  ought  not  to  seize  the  goods  and  chat- 
tels aforesaid,  into  the  hands  of  the  same  lord  the  king,  or 
into  the  hands  of  his  beirs»  iC  they  should  belong,  or  might 
belong,  to  the  said  king,  or  his  heirs  :*and  the  same  goods  and 
chattels  to  the  use  and  profit  of  the  aforesaid  archbishop,  and 
his  successors,  to  receive  and  have  for  ever,  although  the 
same  goods  and  chattels  shall  have  been  first  seized  by  the 
same  king,  or  by  the  officers  and  ministers  of  him,  and  his 
beirs,  on  the  occasions  aforesaid,  or  either  of  them ;  and  that 
Ibe  aforesaid  archbishop,  and  his  successors,  should  have,  for 
ever,  the  returns  of  the  writs  of  the  said  lord  the  king,  and 
of  the  precepts  whatsoever  of  the  same  king,  and  hia  heirs, 
4rc.  &c.  except  in  default  of  the  said  archbishop,  or  his  suc- 
eessora,  or  their  ministers,  in  the. lands,  lordships,  posses-* 
«ions,  and  fees  aboresaid.  Anil  moreover,  that  the  aforesaid 
fjxhhisbop,  and  his  auccessors,  for  ever,  should  have  all  »a?i-> 
p^  o^j^iies  iar  trespasses,  oppressions,  extortions,  deceits,, 
qonspiracies,  concealments,  regratings,  forestallings,  mainte--^ 
|i,aQ^8,  ambidexters,  falsities,  and  other  misprisions  and  ocr 
qasious  whatsoevei;,  and  all  fines  for  licence  of  agreement, 
and  aU  qmerdamenis,  ramamtf  Usues  fctfeite4$  andaUjUneg 
ad^dged  and  to  be  ad^dged:  and  all  fwfeitura^  as  yftSi  1^/ 
vrits  of  attaint,  or  writs  of  "  decu9  ifLntum^  or  ^\prtm^niro 
fada%^  adjudged  or  to  be  adjudged,  as  by  all  .other  writs  and 
mandates  whatsoever,  of  all  th^in  jnen  and  tenants^  as  well 
entire  tenants  as  not  entire  tenants,  iresidquts  and  non-resi- 
dents, and  other  resianta  whatsojever,  in^  of^  or  upon  the 
lands,  lordships,  possessions  and  fee^  aforesaid,  as  well  ^efbriOL 
tbe.  said  lord  the  king,  and  his  heirs,  aa  before,  .&0b  &c.  .  Ai^4 
4so  the  escapee  of  felony  of  and  in  the  lands,  lord^iins^ 
jppss^ssions,  and  fees  aforesaid,  and  all  otfier  things  whioh  to 

93  tba 
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^^^^  modltiest  and  hereditaments  aforesidid,  by  good  and 
TiieKiKc  suiScieiit  conveyances  and  assurances  in  thelaw» 
Cappsk  came 

Ihe  said  kle  kkig,  or  Us  lMiri»  might  or  migki  to  heUmg  *»  ai 
well  «f  the  flsid  escapes  of  felons,  as  of  mtnrderoni  and 
Mons,  of  all  ^leir  men  and  tenants*  as  wdl  entire  lenants* 
Sst.  and  of  all  oAer  the  ministeiv  of  the  said  late  king, 
and  his  belrs  aforesaid;  and  also  all  manner  of  fines  and 
raHsotais  for  any  eanse  ^atsoever  ari$u]g«  and  the  amercia'^ 
ments  whatsoever  which  then  passed,  or  thereafter  shjould 
pass,  in  demand  of  anj  town  and  hundred^  in,  e^  w  vpon  the 
lands,  lordships,  possessions,  and  fees  aforesaid,  although  they 
should  be  tenants  of  dra  said  late  king,  or  his  heirs,  or  any 
other  persons  whomtooerer,  in  the  oonrt  of  the  said  late  king, 
and  his  heirs,  &e.  &c. :  where  die  aforesaid  men,  and  their 
tenants,  as-well  estire  tenants,  drc  &o.  ui,  of,  or  upon  #Ae 
lands,  lordshipa,  possessions,  and  fees  of  the  aforesaid  aroh« 
bishop,  and  his  «accessors,.dthoagh  they  should  be  tenants  of 
the  said  l^ing,  or  his  heirSi,'  or  of  any  other  persons  whom- 
soever, should  mkke  ransom*  or  happen  to  be  amerced^  forfeit, 
issues,  or  to  be  condemned  in  escapes  of  felons,  murders,  or 
felonies;  anft  Which  finecv  amerciaments,  ransoms,  issues, 
esoiqMs  of  Moaw,  murdera,  imd  felonies,  ought  to  have  be» 
longed  to  the  said  king,  or  his  heirs,  if  the  same  had  not  beem 
granted  to  the  archbishop  aforesaid*  and  his  successore.  And 
that  the  said  si^obbishop,  and  his  sueeessora,  should  hare,  ren 
oeire,  lery,  and  collect  by  themsekes,  and  dieir  ministers,  in 
form  aforesaid,  all  audi  fines  and  ransoms,  issues  and  amer* 
oiamentB,  and  all  the  forfeitures,  things  and  profits  aforesaid 
whatsoever,  without  the  impeachment  of  the  said  lord  the 
king,  or  his  heirs,  or  his  or  their  mioisters  whomsoever,^ 
although  the  same  men  and  their  tenants,  as  well  entfapc  te*. 
nants  as  not  entire  temmta,  rendents  and  non-residents,  tfid- 
all  other  recants,  were  tenants  of  the  said  Idng,  or  his  beira, 
or  of  any  other  persons  whomsoever:  although  also  Ae 
pledges  or  manucaptors  of  die  said  men,  and  their  tenants,  as 
well  entifef'tenants;  &c.  or  either  of  them,  should  hold  of  the 
said  lord  the  king,  or  bis  heirs,  or  of  any  other  person  or  per- 
sons <&«»Aere,  or  that  they>,  or  either  of  them,  were  not  or  was 
noi  restdetti  or  nm-retident,  m,  of,  ormpon  ike  latidif  brd$kqf$^ 
/Mtisttums,  9ndfee$  uforwndk 

•  N.  0.  As  to  the  kooSy  ia  tfie  fendi. 

Moreover 
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<!aiM  tp  and  wsted  ia  them,  tlic  said  defeadaiitai      "^ 


m  rigJut  <ff  tiie  said  EUzMheth  and  FranWf  before    Ti^e  Kma 

the 


MiireoTer  the  ssnie  king  gnittlsd  for  hiM,  and  kb  hflbt,  AmI 
Ae  «iiM«Mid  AvliWflhap,  Mid  his  »«eec8Mirt,  ior  e? er,  wiglit 
aidce  tipv  ooMtiifilev,  or  more,  «l  hn  or  tboir  floaivey  m  tny 
fcidmjh  wbiiMRef  or  df  tin  mme  Mvhbishop,  and  his  iooceso 
oon,  M  *0Am  bs  ttid  when  to  tiM  vtfotoMkl  ardiUihop,  nd 
Ids  soMMors,  Md  ovory  of  IheiRi  H  ikrald  soom  aooes^arf 
md  filtlttg;  aad  «i«t  M  volt  tlio  aforoadd  ooii8tridoa»M  Biftdo» 
Md  orory  of  aiem,  rftodfd  Inm  ^wor  tottooole  aodoxoroiso 
idl  tkaogo,  wkieh  to  «m  ofioo  0f  oonsUUo  tii  ti»  sforosaid 
bfida,  IraiidNds,  and  1m  tho  «fbres«d  lordships,  possossioiiSt 
Md  feei^  ^vMun  thohmdfods  «forosoid,  perlaia  to  bo  dona, 
OS  ofton  as  and  irhon  k  sfaoohl  h^  noodfid  and  aeoossary :  so 
that  no  ooroMTOf  Ibe  oM  khig,  or  oonslablo  of  the  said  king* 
shwuM  enter  tfie  handmda  afowsaid,  or  eidwr  of  thai*,  to  do 
or  esoMsoaiiy  tUng  tbaro,  wfaieh  to  the  offioo  of  oonataUo 
hdfengod,  in  anywiM  howaoorer;  and  if  My  sndi  ooostoUo 
of  afao  said  hang,  or  his  hoin,  ;dionld  onter  the  hnndreda,  to 
do  aiqrtinag  vhioh  4o  tho  ofiee  of  the  handrods  afeMaaid 
hafenged,  and  shoold  osevoiso  and  use  hai  ofioe  timers,  that 
Orery  thing  dono  hyanch  constaUaa,  or  oHfaor  of  thenip  in 
that  bohaif,  diDuld  be  roid,  Md  haM  ior  nodmg. 


r. 
C4rrM 

aadotbsn* 


And  fniUiM,  of  lis  nwfo  f«H  goaoe,  he  granted  for  bias 
and  hhi  heirs,  to  tho  saOM  arohWdbDy  and  his  saeeosaon,  for 
over,  <hat  no  siMffiff;  baibfj^or  other  nuister  of  the  said  kmg^ 
or  hie  hami,  or  of  any  othaaa  whe9ioo0rer,fdwaUlatt«ch  or  tafco 
any  sneh  nnas  nod  tenant,  as  wcH  onthre,  Ac  tn,  of,  or  wj^oyt /Ae. 
kmOi,  fairdsh^,  poasessiani,  and  Csoa  aforesaid,  or  wMmii^ 
alOongh  they  shonU  be  tBnswtii  of  the  said  hte  king,  or  hia 
haiRB,  or  of  any  othsr  peaaans  idMnnnoevw,  by  writ*  preeept, 
or  any  oAer  warrant  ar  eanso  whatsooror,  within  the  ooanty 
or  ooanlftoi  where  they  shodd  bo  resident ;  provided  that 
4>f  aaoh  arrits,  preaopts,  or  other  wsgrrants  what- 
r,ai^  didg  M  auuls  wiMm  ika  lmd$,  hrdMpB,  pes- 
^andAaaaimsaid^hytbo  same  anohUsbop  md  his 
s,  or  Asir  nnniiih  ibs,  oithap|^  such  sheriff,  baUiff,  or 
othafsainistMii,  shodd  fed  aay  each  men  their  tenants,  as 
NianU  as  aK>t  oatiro  tenants,  residoDts  and  non- 
and  othqr  fmaats,  udiknU  the  lands,  lordsfaips, 
9  4  ^possessiouii. 


^2% 
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16^  the  30th  day  of  May,  in  the  fifty-second  year  of 
The^fwi  ^'^  ^**^  present  Majesty,  the  day  on  which  the  said 
CArt'i,.,  felonies 

*n  bthew.    poiseggjoAs,  iiid  fees  aforesiiid,  witliin  tfte  ccMAty  itr  foAtim 
triter6  thW  w^rc  so  resident,  and  it  had  beton  counnaiideiii 
to'fhe  same^  ai'chbisltop^  and  his  sneeessors/or  th^r  mkii8tor»» 
to  hfalce  e'kecufion  thiereof,  if  it  were  not  hi  delaoh  of  the 
saihe  anShhishop/  and  his  snccessora,  or  their  nunistera.   Aai 
that  tlie  aforesaid  archbishbp,  land  hn  suoeeasors,  as  weUi^ 
tile  presence  of  the  M&  king  and  his  heira^  as  in  his  and  their 
atn'sencd,  Kjr  thetnselres  and  their  mimsters,  in  axx  the  lands, 
IbMshif^s/^^ses^ions,  and  fees  aforestid,  should  makd  add 
havt9  the  assay,  amendmenlf,  and*  assise  of  brtfad,  wnie,-  and 
beer,  and  all  other  Tictdab  whatsocifer,  and  of  tneaanres  Imd 
weights,  and  other  thmgs  which  to  the  ofltee  of  clerk  ef  the 
market-  of  the  household  of  the  said  king^  aw}  his  heirs; 
might  belong,  with  the  punishment  thereof,  and  to  do  and 
exercne  whatsoever  should  pertain  to  the  same,  as  often  as; 
and  when  it  should  be  needfol  and  neoessarj,  as  fuUj  as  ihd 
same  clerk  of  the  market  of  Uie  household  of  the  said  lord 
the  king,  and  his  heirs,  might  or  ought  to  do,  in  the  presence 
of  the  said  late  king,  or  his  heirs,  and  in  his  and  their  ab- 
sence !  and  that  they  should  hare  the  amerciaments,  fines,  alkl 
other  profits  thereof,  arising  or  to  be  reOeired  and  levied  by 
th^m,  and  their  ministers,  without  the  impeachment  of  the 
safd'  king,  or  his  heirs,  or  of  the  ministers  irhomaOeTer  of 
hitii.  and  his  heirs,  so  that  the  aforesaid  clerk  of  the  market 
dfuje  hduseliold  of  the  said  king,  or  his  heirs,  should  tidt 
ei)W\he  lands,  lordships,  possessions,  and  feesafoifesaid^'la 
<^Vor  exerci^  any  thing  there  which  to  his  office  might/  hi' 
anywise  howsoever,  belong.    And  the  mme  khig  granted  9a 
ihie  saii  arckhiihop,  and  ki$  succeitan,  thai  tho§e  hii  afortmd 
Mtevt  to  ikem  thereof  generally  madti^  thndd  be  of  the  eame 
fircelvkriue,  and  effect^  as  if  aU  other  the  things  ahoce  sped* 
JieTi  had  been  nufre  espeoiaUgy  lawJuUgt  and  partienUnrig  «r-> 
piessdi'indi^eci^edin  the  same  letters;  and  thai  thegshamUt 
be^iak,  liiiderstood,  adfiidged,  and  determined  on  the  part  ofth& 
sanie  ktehbishop,  and  Ms  Successors,  AOAINST  THB  SAID  KiKG 
and'  Wis  Hi^irs,  as  better  it  might  be  known  and  mndetstood, 
NO'tU'^iTi^'sTANDiNG  ANY  amission,  defect,  negOgenee,  bbpug- 
N'A^ltEV  AN-D  cb'NTRAltiETY  IN  THB  SAME,  Of  aay  ad,  «Hfr- 
nonce f  statute,  or  restriction  to  the  contrary  passed;  or  althoagh; 
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felonies  were  coQ^mitted,  and  tkait  it  appej^cs^  by  a      V^% 

certain  reooi^d  had  ajad  npted  before  the  BarQ;Qs  of 

this 

in  tbesame lettonpal9iilt|iQ  0XpK«win^iitioaw.a^  widoiliea, 

Inie  jreariyv^hftof  Om  liberties*  ^noUses,  acq]j^t^p9«ft^«^4 
iminwulAes^  tberoin  oonUiiied,  or  of  any  l«n4s  a^  Umem^pta, 
or  gnnl$  at  iib^vties  or  acquittancea  to.  the  aaid  arobbishop, 
aod  his  smoceaaoni,  or  to  any  of  his  predecessors^  ij  tbe  same 
king»  or  any  of  his  progenitors,  theretofore  madf»,notwith* 
atandii^  Wberefore  the  same  king  willed  ai^d  firmly  com* 
mandied  for  him,  and  his  heirs,  that  the  aforesaid  archbishop, 
•ad  Ua  sncoessors,  arobbiahops  of  the  plaop  irfqresajid,  foj^ 
e¥fir,,  BboBld  havo  all  the  Ubeijties,  francbiseii,  and  aqqnittaQcpa 
•foresaid,  and  tfae  aame  ai^  every  of  tbem  3bi^qld  tbereaftop 
foUy.  enjoy  and  use  as  aforesaid^  withoiit  fine  or  fee,  to  the 
qsa  of  Ibe  said  king,  therefore  in  anywise  howsoever  to. he 
made  or  paid«  as  by  thp  aforesaid, letters  patent.  ei;empUfied« 
^c.  mare  fally  appears ;  and  by  Tirtiie  of  which  letters  patent 
by 'the  aforesaid  late  King  Edward  the  4tb,  made  to  the,  afore- 
said  7%omo«,  then  archbishop  of  Canterbury  (the  same  arch* 
bishop  then  being  seised  of  the  aforesaid  manor  of  HarrmBt^ 
otherwise,  &c.  in  the  said  county  of  Middi€9ex^  and  of  the  seve* 
ral  other  letters  patent  aforesaid,  the  same  archbishop  was  also 
seised  of  the  aforesaid  liberties,  pririleges,  franchises,  and  im* 
mnnities,  of,  in«  and  npmi  the  aforesaid  manor  of  Harrow,  as  of 
fee  and  right,  and  he  <uid  his  successors,  archbishops  of  Can- 
imrkuri^  had  held  and  enjoyed  all  and  singular  the  liberties, 
pijvil«^s,  immnaitiea^  i^d  pre-eminences,  in  and  by  thp  i^pre- 
sftid  letters  patent  granted,  in  and  upon  the  aforesaid, manor 
oS  Hmrqwt  from  the  time  pf  making  of  the  aforesaid  letters 
patant,  to  and  until  tbo  12th  day  of  JVovem6«r,  in.the,  P7^ 
year  of  the  reign  of  the  late  King  J^eitry  the  8tjh.*  ,.a^,>fhi€^ 
di^  TAemos,  then  archbishop  of  Canterlmary,  prim^^te,,  ^p^,^y 
his  deed,  bearing  date  the,same  12tb  day  fif  I^fof^ipmbf^^ffT  f^j\ 
tain  causes  and  consideratiqn8\,  him  ^.  said  fq;cb^isbop  .t^^^T^ 
•ato  moving,  gave,  granted,  and  cQ]afirm^4.^  fh^.^i^^orcisaid 
Amiy  the  8th  (amongst  others)  the  .^oresaia  maip^ot  qf  ^ar- 
nw,  with  its  rights,  members,  and,appurtenanpf8;>m^d  ^9 
all  and  singular  messuages,  grange,  &C..&C.  (general  words), 
to  have,  hold,  and  enjoy  the  manor  aforesaid,  with  tim  appur- 
tenances, to  the  aforesaid  Lord  King  ITenry  this  8th,  hb  ^eirs 
ipd  sQCi^essorsi  for  ever,  to  the  proper  use  and  behpof  of,  the 

sam^ 


1617.      this  Court,  in  the  comxncm  bii8tiu»8  of  this  Courts 
^^^^    «iDo^g&t  the  recxtfds  of  Trinity  Ternn  in  the  fifty- 


lI^  tiM  lEing.  1ms  liwt  Mid  MUMMmn,  fer  erw*  «•  by 
tke  afoTOMid  deed*  enroUed  ia  the  Conit  of  AngBunU&m  oi 
Iho  £ev6B«9s  of  the  Crowa  afqpeors.  ifi  tbe&  redlos  tho 
oonfinuitioii  by  tbo  Deaa  and  Chapler.) — By  virtao  of  wbich 
fibartar  gad  ^nfimatiaB«  the  aforesaid  late  King  fleaty  Iho 
6th  waa  ecieed  of  the  afMresaid  manor  of  JSarnMo,  with  tb# 
aj^parteaaiicea  in  hifl  doiBetae»  at  of  fee»  ia  flight  of  hie  oroini 
otMnffhmd;  and  being  eo  thereof  eeieed»  by  ik  lettan  yateat 
«i|d6r  the  i^reat  aeal  of  Mngkad,  baaiij^g  date  at  AMifl4Mi 
Cmri^1b»  6dt  d^yof  Jmmmirf  (an.  r^«  97),  ae  «iirii  in  conor 
deration  of  the  good»  trae^  {aUhftil»  and  iicaoptable  aMrvieee 
tojiim,  tfaanlafore  frequently  bestowed  and  rendered  by  bi^ 
«aI14Mloved  and  fiuthfnl  ooansellor.  Sir  Edwtud  NoriK  then 
knig^  and  ohano^qr  of  his  Conrt  of  Angoientation  of  the 
Revenoee  of  hu  Croam^  as  for  the  aum  of  7,3871 6i.Ud,  ot 
lawfal  money  of  I^n^iawd,,  to  the  fwopar  bands  of  the  same 
king  well  and  truly  paid;  and  for  the  sam  of  ^00  aMifc^  by 
Ihe  same.  JESteorc^  by  the  appointonont  and  oensent  oi  thp 
aaid  lord  the  king,  to  tho  dien  Reverend  Bather  in  Chrsst^ 
l%9ma$f  by  di?ine  pemissinn  then  archbishop  4^  CBj^terftavy, 
primate  of  aU  JQ^faad,  and  metropoUtani  in  hand,  weU  a9d  tra^ 
likewise  paid,  of  Hia  spibgiai.  oiuca,  aNP  of  h^  cbmtau^ 
XNQWUUMMb  aivn  iCEiia  motion,  by  the  same  liters  patent^ 
garo  and  granted  to  the  aforesaid  Sir  Edwmni  Nprik,  and  Iba 
Lady  Alice  hia  wiia  (amoi^t  otharsXnll  that  his  manor  of  liar- 
waw^wUhMHwri^itip  member9^  md  cyyamteaaaoflf ,  loiepm^ef 
9f  lAc  bads,  jEMSfeitioas,  ygacswisi,  and  AenedilaaMnte  o^  ikg  mkk 
mrdijbuko^pnc  i/Canterboiy ;  and  also  tree  warren,  free  ehaeo« 
andiipee  condnol  pf  deer,  and  wild  beasts;  and  all  and  singidaf 
mes^ni^^ee^  mills,  tofts^  cottages^  hoasea,  odifioea,  lands,  to* 
nementa,  meadowib  feedings,  pastares,  woods,  nnderwooda# 
jcanla,  fovevaiona*  aerrioea,  eoorta  loot,  and  mws  of  fiaali>- 
fMg^Md  e^Aer  r^to,  F«AHOHWBB,xiBBRTiS9^  jwaatfye^ 

mhrtseeair^  ist^t  atf  and  siajafar  iMr  ri^iUt  and4;n>*inaa«aaia 
IN  Sairovjia  4kit  imdmchkUkep  ^Cantarbary,  er  ia  #Ae  joM 
iOneUM^ifm  of  Caatarbary /enaei^ir  bekn^inff  ami^pptwkmf^ 
mgt  mrm  h0mg  forwd  ^  ikt  kmdt^  ffaemenl^  frmnrtmnt,  mtd 
wm^jmei^tU  wim  arc^tafcyria  •f  Canlerbary  TttSNToatcns 
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fourth  year  of  the  reign  of  his  «aid  present  Ma-f      iBil. 
jestyt  upon  tlie  roll  on  the  Treasurer's  Remem*    j^  ^^^ 

brancer's     ^^^^ 

kmd,  uekMwhdged^  aceq^icd^  wwrf,  or  rqmted,  and.wUck  ikti 
mme  kOe  kmg  held  to  kirn,  and  his  keirs  and  mmoetion^  for 
«P0-,^  Aegiftttd  grant  of  tke  said  archbuhcf :  to  haro* 
Md,  ud  ea|oy  theMd  mMnr  {wmmgat  <rtliQn%  sad  trtlnr 
the  proBUMs,  with  the  appnrteiuuicea,  to  the  aforesaid  Sir 
Bdmard  Nw^  Knt  aad  the  Ladj  AHce  his  wife,  and  the 
heirs  and  assigns  of  ^iie  said  Edward,  for  ever,  to  the  only- 
firoper  nse  and  behoof  of  the  said  Bdward^  and  the  Lady 
AHce  his  wife,  and  the  heirs  and  assigns  of  the  said  Edward^ 
for  ever :  To  hold  of  the  same  lord  the  king,  his  heirs  and 
sneoesaors  in  chief,  by  the  service  of  the  twentieth  l>art  of  a 
knight's  fee,  and  rendering  therefore  yearly  to  the  same  late 
Ring  Hemy,  his  heirs  and  successors,  of  and  for  the  ^foresaid 
manor  of  Harrow,  otherwise  Sudbury,  otherwise  Barrow  upon 
AeBUl,  and  for  JS^cymevr  PorA,  H/- 1<»  ^id.  at  the  Conrt  of 
Augmentation  of  the  Revenue  of  Ibe  Crown  of  the  same 
lord  the  king,  payable  at  the  feast  of  St.  Mkhaei  the  arch* 
angel,  every  year,  for  all  rents,  services,  and  demands  what* 
soever  for  the  same,  to  the  said  king,  his  heirs  and  sncces* 
aors,  in  anywise  howsoever  to  be  rendered,  paid,  or  done* 
And  further,  the  same  lord  the  king,  of  ki$  certain,  knowledge 
and  mere  motion,  did,  for  him,  his  heirs  and  successors,  by  the 
aforesaid  letters  patent,  grant  to  the  aforesaid  Sk  Edward 
North,  Knt  and  die  Lady  Alice  his  wife,  and  the  heirs  and. 
assigns  of  the  said  Edwaid,  that  the  same  Edward,  and  Lady 
AUce  his  wife,  and  the  heirs  and  assigns  of  the  said  Edward^^ 
should  have,  hold,  and  enjoy,  and  might  and  should  be  able 
to  have,  hold,  and  eigoy,  within  the  aforesaid  manor,  mes* 
auages,  lands,  tenements,  and  all  and  singular  other  the  pre* 
mises,  and  ii?tlAtii  every  part  thereof,  view  of  frankpledge  and 
leet,  and  all  things  which  to  view  of  frankpledge  and  le^t 
belong,  free  warrens,  and  aU  things  which  to  free  warren  be- 
long; and  also  goods  and  chattels  waived,  estrays,  assay  and 
assise  of  bread,  wine  and  beer,  and  goods  and  ekattek  ^ 
fdem  and/mgiUves,  and  felons  ef  themselves,  and  otherwise 
howsoever  condemned,  or  put  in  exigent:  and  also  so  many, 
auch,  the  same,  the  like,  and  such  sort  of  courts  leet,  views  of 
frankpledge,  and  aH  things  which  to  court  leet  and  view  ef 
frankpledge  belong,  or  thereafter  might  or  ought  to  belong, 
leasts,  markets,  tells,  custemsi  ^s,  gersumes,  fines,  amer- 

eiamenU, 


Andolticrs, 
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ifelT.       bi'ancer's  side,  tliatthey,  the  said  Francis-  Capper^ 
^^^    irid' Elizabeth  his  wife,  in  right  of  the  said  Eli^ 
^.v-..      ^  '  zabeth 

oiaments,  assize  and  assay  of  br^ad,  vine  and  beer,  free  wai^ 
rensy  and  all  things  which  to  free  warren  belong,  goods  and 
chatCi^ls  ^waived,  goods  and  chattels  of  felons  and  fugitives; 
fe{ans,of.tbiBi8elve8,  and  others  outlawed,  or  otherwise  how- 
soever condemned  or  convicted,  deodands,  eatrajs,  and  other 
rights,  fUrisdictums,  privileges,  franchisbs,  liberties,  emo- 
luAieitiU,  odmmoditl^,  profits,  and  hereditaments  whatsoever^ 
q$  autf^^h^^J^  thejti^d  Thomsi^t  late  archbishop  of  C^aitbThnry, 
or  either  or  any  of  his  predecessors,  archbishops  o^  Canterbury, 
in  right  df  the  archbishopric  of  Canterbury,  or  any  other  or 
olhirs  the  Maid  premises,  or  any  part  thereof,  thentofore  having; 
pof^sessmg,  or  being  seised  thereof,  ever  had,  held^  and  enjoyed,, 

IN  THE    MANOR  AND   PREMISES    AFORESAID,    by  reason  OT 
pretext  of  ANY  charter  of  gift,  grant,  'or  confirmation,  or  of 
ANY  kttert  pateiit  by  the  suid  king,  or  either  of  his  progcnitoirs; 
to^the  aforesaid  archbishop,  or  to  either  of  hii  predecesurs, 
made,  granted,  or  confirmed,  or  by  reason  of  any  lawful  pre* 
scription,  use,  or  custom,  by  the  said  archbishop,  or  any  of 
HIS  PREDRCSS80RS,  thentofore  had  or  enjoyed.     Then  the  de- 
fendants otji  that  record  derived  tilie  by  mesne  conveyances,' 
from  the  persons  claiming  under  the  original  grantee,  alleging* 
ttit  they  v^ere  thereby  sUH  possessed  thereof,  for  the  residue 
of  tdie  said  tana  of  sixty  years,  hy  right  of  aecrner ;  and  that  sd 
.  thereof  being  (^ossessed^  and  tj^e  afpres^id  Edward  Palmer; 
ana  Alice  his  wife,  so  as  aforesaid  being  scii^ed  of  the  rever-' 
siBi  tif\Tiii  tnanoraforesa^d*,  with' the  appurtenances,  and  of  iKie 
W^naniiSy  prwUegts,  and'  franchises  aforesaid,  within  the 
^dm^or,rand  by  their  attorney  aforesaid — prayed,  that  by 
Uie  grace  oT  ihe  Couft,''all  and  singular  the  aforesaid  fines, 
ii^il^,   and   amerciaments,  forfeitures,    penalties,    liberties, 
fivmcliisi^Srpre-emuieiiceR,  profits,  pommodities,  and  faereditar 
iiuMits  w  hatsoev^r  Vy  ihein^  ip  form  aforesaid,  claimed  within 
tlic  ^aitl  TiiriTK)r  o(  Ilurrow,  otherwise  Harrow  upon  the  Hill, 
oflit^rwi^o  Sad}my^^^\\l\  the  appurtenances,  and  tlie  members 
iif  t]jL>  ^ame  manor,  according  to  the  tenor  of  their  aforesaid 
charlcr/tliey  miglit  bo  allowed  to  have,  use,  enjoy,  and  cxer- 
cksf^  withm  the  manor  aforesaid ;  and  day  being  given  till,  &c, 
wlit^a  t!b^  \v^m  Attorney  General  confessed  their  claim,  and 
the  j>reini?e?^  behig  f^cen  by  the  Barons  mature. deliberatipn^ 
(between  them  had,  it  was  considered  that  the  aforesaid  Joseph 

Uerne^ 


CavM 
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zabeth  and  Frances  Picrsan^  on  the  said  30th  day 
of  Mai/^  in  the  fifty-second  year  of  the  reign  of 
his  said  present  Majesty,  the  day  on  which  the 
said  felonies  were  committed,  and  long  before^    wdoi 
and  from  tKe|iceforth  down  to  and  on  tlie^id  1st 
day  o{Jul§ff  in  the  fifty^second  year  of  the  reign 
of  his  safd  Majesty,  on  which  ddy  the  said  TAoma^ 
Bowler  was  convicted  and  attainted  pf,  the.  felo- 
nies aforesaid,  and  from  thenceforth^.  dowB  to 
and  in  the  said  Trinity  Tettn,  in  the  fifty-fdtftth 
year,  &c*  claimed  to  ^)e,  and  y^efe  s^isc^  of  the 
manor  oiHarroWf  otherwise,  ftc^.  wikh'the  appuj>- 
tenan^^es  in  their  demesne^  *  as  of.fet,  and  iedso 
claimed  to  be,  an4  were  s^ised^  ^s  of  fee.  a^d 
^ight,  of  and  in  the  aforessad  fiaes,  iMues, .  ainer« 
ciaraents,  forfeitures,   penalties,  liberties^  fran^ 
chfses,  pre-eminences,  profits,  commodities,  and 
hcwreditaments ;  and  upon  the  confession  of  Sir 
IViiiinm  Garrowp  Knt.  his  Majesty^s  Attorney 
General,  it  was  considered  by  the  Barons  pf  this 
ExjQhequer^  that  the  aforesaid-^i;^,  issuei^  amtr^ 
ei^ttintntSf  forfeit ures^  penalties j  franchises^  pH^ 
emnences,  profits^  conmoditiesy  and  lur^itfi^ 
mmts^  should  be  adjudged'  unto  t^e  nskA^ranew 
Ckpper,  znd  Elizabeth  Ws^ife,  in^  rjg^l  <Jf  \^^^^^^ 
'    ,.  ■  * .         "   .<-  '...   '  ^  .f  f.:u   .i^id 

Birke,  fhomai  Daines,  Sditard  Ifialmfr,  ^^ct-  aHb  1AHce"^i% 
i^ife,  had,  fcMm  the  man6r  of  JSTArroto,  all  aiicl'  sifikvji^T  i]t^ 
afbri^id  finti,  utueSf  amerciament^,  ^Jfarfeiiuiiei,^  peiuifii^y 
LiiBERTlESy  FRANCHISES,  pre-emin^ccs,  profits,  commodt^es^ 
and  Keridttdments  ichhtsoevetf  by  (Xem  in  form  ^  fiforesaid 
cUdnM,  according  to  the  tenor  of  ihe  charters  afor^id^  f o  &'e 
used,  enjoyed^  aad  exercised,  within,  the  manpr  afpresaic),  h^ 
pretext  of  the  premises.  Saving  alyvavs  the  right  of  ttie  Yord 
the'kidg^  if,  <&c.  p^(m/2>a/e/;  <&c.  ." 
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WtS*      fiAid  Etizabeth,  and  the  said  Frances  Piers0n.  ac« 
'VteSiia    ^or^Bg  to  their  said  claim,  aa  by  the  said  Iast« 
^^^     nentiooed  record,  now  repiaining  is  this  Court  as 
afiMesaidt  may  more  fully  appear* 

And  the  said  defendants  further  aaidi  that  they, 
the  said  Francis  Capper^  and  J^Uzabcth  bis  wife, 
in  right  of  the  said  Elizabeth  and  Frances  Piemnj 
had,  ever  since  the  said  Trinity  Term,  in  the  fifty* 
fourth  year,  &c.  and  the  allowance  of  their  said 
claim^  been  and  still  were  seised  of  the  aforesidd 
manor  of  Harrow^  &c*  with  the  appurtenaiices  in 
their  demesne,  as  of  f^e,  and  of  the  fines,  issues, 
amerciaments,  forfeitures^  penalties,  liberties,  fran- 
chises, pre-eminences,  profits,  commodities,  and 
hereditaments  afoyresaid,  as  of  ISee  and  right. 

And  the  defendants  further  said^  that  the  said 
Thomas  Bowler^  on  the  said  SOth  day  of  May^  in 
the  fiftyhseccnd  year  of,  &c»  being  the  day  on 
which  the  saidfetotdes  mere  committedf  and  sincSf 
s$ntilf  and  at  the  time  of  his  conviction  and  at* 
iainder^as  before  and  lureinqfter  mentioned^  ttas 
a  tenant  of  the  said  manor  of  Har^Mr,  and  also 
-a  redani  within  the  suid  manor,  and  the  precincts 
of  the  samCf  to  wit,  at  tfestminster^  in  the  county 
of  Middlesex.  And  thfe  defendants  further  said, 
that  tfa^,  the  said  Francis  Capper,  and  Elizabeth 
his  wife,  in  right  of  the  said  Elizabeth;  and  the 
said  Frances  Pierson  being  so  seised  of  the  said 
manor  of  Harrow,  &c.  with  the  appurtenances, 
and  of  the^nw,  issues,  amerciaments,  forfeitures, 
'penalties,  ttberties, franchises,  pre-^eminences,  pro- 
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Jfi^j;  CfmmoditiUf  and  kcredit0menfs  qfore^aid,  and      1817. 
the  said  Thomas  Bcwkr  being  ao  a  temant  cf  thet     ^^*v^^ 
said  manor,'  and  resiant  within  the  same  manor,     _  is 
and  AA  precincts  of  the  am»^  the  said  Th^WMS 
Bowler^  of  the  aforesaid  fefenies  by  him  com* 
mitted  and  perpetratedj  aocsDrding  to  the  law  and 
custom  of  ihi$  realm,  was  lawfully  convicted  and 
attainted,  as  by  the  aforesaid  reoofd  thereof  ap- 

And  the  defendants  further  said,  that  the  said 
Thomas  Bowler ^  on  the  said  1st  day  of  Juljf^  in  the 
fifty-second  year^  &c*  being  the  day  on  which  he 
Waa  convicted  and  attainted  as  aforesaid^  was  pos* 
aessed  of  and  entitled  unto  all  and  singular  tha 
aforesaid  residues  of  terms  of  jfears^  ankuiti£S| 
goods  and  cbaiteis^  and  sums  of  money  qforo- 
smd^,  in  the  aforesaid  inquisition^  and  the  sche* 
iuh  thereunto  annwed  contained^  in  his  m^is 
^ighti,  aM  fjT  his  own  propter  go4^ds^  and  chat- 
telSf  and  property;  and  that  tha  Mid  lands, 
^uatjs  at  Apperton  aforesaid^  wherein  the  said 
Thoonas  Bowler  was  possessed  of  tha  residue 
^  a.  term  foar  twenty^ne  years,  as  in  the  said 
infiuisitien  mentionod,  vere  and  are  situate 
within  the  said  manor  of  Harrow^  otherwise 
Sm^mry^  etherwise  Harrow  npon  the  HiU; 
and  diat.  the  said  indentures  of  t&skse  of  tie  said 
s€oeral  terms  for  years  m  the  said  infuieitian 
wmiioned^  ware,  on  the  said  Ut  day  <f  inly, 
within  iha  saUmanor^  and  the  precinets  thereof; 
and  further,  thmt,  ati  tha  said  goods  aeid  ebatHls 
in  the  said  schedule  ^ecified^  were,  mi  the  day 
and  year  last  aforesaid,  within  the  said  manor, 

and 
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1817.       and  the  precincts  thereof  ,  to  wit,  ax  Westminstei* 
ThcKiMo     ^foresaidj  in  the  county  aforesaid. 


CArrui 


I  othen  And  the  said  Francis  Capper^  and  Elisabeth  hi^ 
wife^  in  right  of  the  5aid  Elizabith  and  Frances 
Piersofit  all  the  aforesaid  residues  and  terms  of. 
years,  annuities^  goods  and  chattels^  and  sums  of 
money,  in  the  aforesaid  inquisition,  and  the  sche*^ 
dule  thereunto  annexed  Contained,  by  virtue  of 
the  premises,  claimed  to  belong  to  them,  and  that 
thejr  have,  and  of  right  ought  to  bav^  and  enjoy 
the  ssane.-^Farati  verificares 

Wherefore  they  humbly  liopedj  that  his  said 
present  Majesty  would  not  hinder  or  molest  them 
therein  any  further,  of  or  in  the  premises;  and  they 
demanded  judgitient,  that  the  hands  of  his  said 
present  Majesty,  frdm  his  possession  of  the  afore- 
said residues  of  terms  of  years,  annuities,  goods 
and  chattels,  and  sums  of  money,  which  were  of 
thef  said  Thomas  Bowler,  late  convicted  and  at-* 
tainted  of  felony,  and  in  the  hands  of  the  said 
(commissioners),  so  as  aforesaid  remaining,  might 
be  amoved :  and  that  the  said  (commissioners),  of 
the  aforesaid  residue  of  terms  of  years,  annuities^ 
goods  and  chattels,  and  sums  of  money,  which 
were  of  the  said  Thomu  Bowler  at  the  time  of 
the  said  conviction  and  attainder,  and  every  part 
and  parcel  thereof,  against  his  said  present  Ma- 
jesty, his  heirs  and  successors,  and  every  of  them, 
might  be  exonerated  and  quieted,  by  reason  of  the 
premises ;  and  that  the  now  sheriff,  and  all  others 
w1k>  may  hereafter  be  sheriffs  of  the  said  county 
of  Middlesex^  might  not  be  charged  therewith;  and 

that 
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that  all  thq  ^aforesaid  re8i(|ue»  of  terms  -of  years,      181.7* 
annuities,  goods  and  chattels^  and  sums  of  inoney,    ^^^  ^^^^ 
which  were  of  the  S3,\d  Thomas  Bowlerf  late  at-     Tapper 
tf^m(e4»pf  ff^ony^  ajt  the  time  of  his  said  Convic-    widdtHem 
(ion  and.  attainder,  so  taken  and  seised  into  the 
I^d^  of  his  said  Majesty  as  aforesaid,  or  else- 
Inhere,  w^Ujiin  the  realm  of  England,  to  the  afor^- 
^xd^Francis  Capper,  dxid  Elizabeth  his. wife,  in 
JTgj^t  of  the  said  Elizabeth  and  Frances  Pierson^ 
by-  virtue  of  the  premises,,  m^  he  given  and  deli^ 
yered,  &a  *  :  ' 

.,^    V.     ^     '  ,:   iV    '.  -i    -  .•      . 

Replication. — Sir  Samuel  Shepherd^  Knt  At-' 
vtprney  G^eral  of  oui^  s^id  Lord  the  King,  who 
«prpBe<;utes  for  our  said  Lord; the  King  m  this  be- 
)ialfr  halving  heard  the  said  claim  of  the  said  plain- 
!til&  re^d:-^^  to  so  mi\cb  thereof  as  relates  to  the 
sMld.lapds  utApperton  aforesaid,  wherein  the  said 
TMf$as  Bwolfir  \^as  possessed  of  the.  said  residue 
Qfn.termdf  tweoty^one  years,  and  to  the  said 
g^oids  aitdch^ttela  in  th^  aforesaid  inquisition,  and 
Iwheckle  thereto  tmnoxed  Contained  :««^. 

to  S^tift,  that  he  Ncbnnot'  ideny 'but  thai  /Umu  saki 
.  lasfhmefjtt^oned  lands  *arel[  situate  witbin>  :the  sdid 
'YaeDMx  of  Harrwv^  otherwise  «S^ii^6ffr}/(#)i(itbitPWJ<ie 
"Harrow  on  the  Hill i^/zndtkdt  thesaid^gtQdrnnd 
^ck^Ucis are  within. the iscUdintanur^uoA  (the  pie- 
cIAcfis  thereof,  in  matumr^aiul  fonb,  Ja»'d|elsaid 
Epancis  Capper,  4tnd  £^i>ad€tfA  fari^'wiife,  *and 
^i^imct^Fter^h,  havctabovdattedged'aRxd^ddriod* 
hnA  *he  said  i^ttorffeyGenctol  dbth  not  deny,  but 
fpam^sMk  the  ctuim  ^f  the  skid  ^efendanw  to  the 
bu:vxjfc.  V.'         •    •'        •  »il  "  ^^'  *'■'    ,.'.-.'•>* '\' skid 


238 


CASES    IN   THE   EXCHEQUER, 


1«17. 


The  KiKG 

r. 

Capper 

Md  ottien. 


said  last-mentioued  lands,  and  the  said  goods  and 
chattels ;  and  as  to  the  residue  of  the  said  claim, 
the  said  Attorney  General,  on  behalf  of  his  said 
Majesty,  protesting  that  the  said  claim,  in  manner 
and  form  as  the  same  is  above  made  and  pleaded, 
and  the  matters  therein  contained,  are  insufficient 
in  law  to  amove  the  hands  of  his  said  Majesty 
from  his  possession  of  the  said  residues  of  the 
said  terms  of  years,  and  the  lands  comprised 
therein  (except  the  said  lands  at  Apperton)  an- 
nuities, and  sums  of  money  therein  mentioned ; 
and  that  the  said  Attorney  General,  on  behalf  of 
his  said  Majesty,  has  no  occasion,  nor  is  he  bound 
by  the  law  of  the  land  to  answer  thereto.  Ne- 
vertheless the  said  Attorney  General,  on  behalf  of 
his  said  Majesty,  saith,  that  the  lands  comprised 
in  the  said  residues  of  the  said  terms  of  years, 
(except  the  said  lands  at  Apperton)  and  the  said 
annuities  and  sums  of  money,  were  not^  nor  are 
any  or  either  of  them,  situate  within  the  said 
manor  of  Harrow^  otherwise  Sudbury^  otherwise 
Harrow  on  the  Hill^  but  were  and  are  out  of 
the  said  manor.  And  the  said  Attorney  General, 
on  behalf  of  his  said  Majesty,  further  saith,  that 
in  the  said  first  year  of  the  reign  of  the  said  King 
Edward  IV.  formerly  King  of  England,  and  at 
the  time  of  the  making  of  the  said  letters  patent 
of  the  same  late  King,  the  then  Archbishop  of 
Canterbury  was  seised  in  his  demesne  as  q/'Jee, 
in  right  of  his  said  archbishopric^  as  well  of  and 
in  the  said  manor,  as  of  and  in  divers  other  lord- 
ships and  manors^  in  divers  parts  of  England^ 
wherein  xvere  divers  men  and  tenants  of  the  arch- 

bishop, 
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bishopj  as  well  resident  as  non-resident^  and  the      1817. 


^aid  archbishops  and  his  successorSj  archbishops  ^^  ,^  ^ 
Canterbury f  and  the  said  Thomas^  archbishop  of  »• 
Canterbury  J  in  the  said  claim  mentioned,  conti-  andotticn* 
nually  from  the  making  of  the  said  letters  patent 
of  the  said  King  Edward  IV.  until  and  at  the 
time  of  the  makmg  of  the  said  deed  by  the  said  7%o- 
masj  archbishop  of  Canterbury ^  bearing  date  the 
12th  day  of  November y  in  the  thirty-seventh  year 
of  the  reign  of  the  late  King  Henry  VIII.  were 
seised  in  their  demesne  as  offee^  in  right  of  the 
said  archbishopric y  as  well  of  and  in  the  said 
manor  of  Harrow,  otherwise  Sudbury,  otherwise 
Harrow  on  the  Hill,  as  of  and  in  the  same  other 
lordships  and  manors^  wherein,  during  all  the 
time  aforesaid,  were  divers  men  and  tenants  of 
the  same  archbishops,  as  well  resident  as  non-- 
resident, and  also  of  and  in  the  several  liberties, 
privileges,  and  franchises,  granted  by  the  said 
letters  patent  of  the  said  late  King  Edward  IV. ; 
and  that  the  said  Thomas,  archbishop  of  Canter^ 
bury,  and  his  successors,  archbishops  of  Canter^ 
bury,  from  the  time  of  the  making  of  the  said 
deed,  continually  have  been,  and  the  now  Lord 
Archbishop  of  Canterbury  still  is  seised  in  their 
and  his  demesne,  as  of  fee,  in  right  of  the  said 
archbishopric,  of  and  in  divers  of  the  other  lord- 
ships and  manors,  wherein  there  were  and  are 
divers  men  and  tenants  of  the  same  archbishops, 
as  well  resident  as  non-resident,  to  wit,  at  fVeSt- 
minster,  in  the  county  of  Middlesex ;  and  this 
the  said  Attorney  General,  on  behalf  of  his  said 
Majesty,  is  ready  to  verify.    Wherefore  he  prays 

R  2  judgment^ 
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1817.      judgment,  and  that  the  said  lands  comprised  in 

"■^^^"^      the  said  resiflues  of  the  .said  terms  of  years  (ex- 

*r.       -cept  the  said  lands  at  Apperion),  and  the  said 

Capper  •  •  <■  /»      *  •      •      ,1 

lad  others.  .  annuities  and  sums  of  money,  may  remam  m  tne 
hands  of  our  said. lord  the  king. 

Demurrer — and  Joinder. 
'/■  _        , 

ParkCy  for  the  demurrer,  submitted,  that  the 
r^al  questions  would  be,  1st,  whether  the  leasehold 
,  property  of  Bowler^  sitnste  without  the  manor, 
passed  by  the  operation  of  the  two  grants  taken 
together :  and,  Sdly,  whether  the  stock  and  money 
in  thcjunds,  the  property  of  the  felon,  passed  by 
those  grants^  or  either  of  them. 

_  On  the  first  questipn  he  contended^  that  it  hav- 

.  ing  been  adn^itted  on  the  record  that  the  defeujd- 

,  a^ts  were  entitled  to   the   tenants   goods    and 

chattels  within  the  manor,  it  was  admitted,  that  a 

royal  franchise  passed  by  the  letters  patent  to  the 

.  grantee;  for  unless  a  liberty  had  been  granted,. 

they  would  have  had  no  right  to  any  thing. 

[It  was  admitted  th^t  the  leasehold  property 
would  pass  under  the  words  of  the  grant.] 

.  Hie  th/eu  insisted  that  the  terms  of  the  grants  were 
.  ^  general^  Iftrge,  and  unconfined,  and  there  was  no- 
thing expressed  in  them  by  which  their  construc- 
tion could  be  so  limited  as  the  crown  were  obliged, 
to  contend  ^t  must  be : — that  there  could  be  no 
doubt  that  by  the  first  gxzvXoi  Edward  IV.  to  the 

archbishop 
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archbishop  every  thing  personal  which  the  tenant     ^^f^ 
attainted  had,  wherever  situate  locally,  passed  to    Th«  Kimi 
the  grantee.    On  that  point  he  submitted  there     c4/f«i 
was  to  be  found  an  authority  which  was  precisely    •"*  ^^^ 
applicable  and  went  to  establish  tlie  whole  pro* 
position:  and  that  was  Lord  Lumley^s  case  (<«):— 
a  case  decided  with  more  than  ordinary  solem- 
nity; being  said  to  have  been   resolved  by  all 
the  judges  of  England.    The  king  (in  that  case)   . 
granted  to  the  Earl  of  Arundel  and  his  heirs  '  ex 
gratid  speciali  certd  scientid  Sf  mero  motu  omnia 
bona  8s  cat  alia  felonum  S^feloff  de  se  attinct^  do 
proditione,  de  felonid,  utlagatorum  in  exigendo 
positor\  hominum  suorum^  integre  ienentium^  ^ 
non  integre  tenentium^  residentium^  Sf  non  resi-- 
dentium  de  et  in  omnibus  maneriis  8^  heredita-^ 
mentis  dicti  comitis*    The  earl  was  seised  in  fee  of 
the  hundred  of  Palings  in  the  county  of  Sussex.  B. 
held  a  tenancy  in  fee  within  the  sai^  hundred  of 
the  said  earl,  as  of  his  person.    jB^  was  attainted 
of  ti-eason,  committed  by  him  in  the  county  of 
Hereford^  and  had  a  lease  for  years,  and  goods 
within  the  said  hundred  of  Palings  and  elsewhere, 
where  the  earl  had  nof  any  hereditament :   Re-> 
solved  by  all  the  judges  of  England,  that  the  Lord 
Lumleyt  who  has  the  estate  of  the  Earl  of  Arun- 
del,  shall  by  force  of  the  said  patent  hav^  the  said* 
tenancy,  lease,  and  goods. 

The  case  then  proceeds :— *  The  word  **  d^  shall 
be  construed  and  relate  to  any  tenure  of  the  per- 

(«)  Jenk.  Rep.  6th  Cent  case  47. — and  Yin.  Abr.  134. 

&  3  son, 
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1817.      son,  or  of  any  manor  of  the  earl:  the  word  "  m" 


relates  to  goods;  the  word  "  rfe"  to  tenancies  which 

V.         are  held  of  the  carl  be  the  tenants  resident  or 

•naothera.   non-rcsidcnt.    This  is  a  good  precedent  to  con- 

,    strue  beneficium  principis^  quod  decet  esse  mansu^ 

rum.    The  words  in  a  patent  ex  certd  sclent  id 

speciali  gratid  <§•  mero  motu,  make  the  case  of  the 

king  like  the  case  of  the  grant  of  one  subject  to 

1  another;  if  the  king  be  not  evidently  deceived/ 


I' 


That  case  goes  the  whole  length  of  the  propo- 
sition for  which  the  defendants  contend,  and  if  it 
be  an  authority  at  all,  is  directly  in  point,  at  least 
as  to  the  grant  of  Edward  IV. 

Then  the  question  will  be,  whether  that  grant 
is  not  embodied,  and  the  whole  substance  of  it 
incorporated  in  the  grant  of  Henry  VIII.  to  Sir 
Edward  North.  The  latter  grant  adapts  the 
former  in  the  fullest  and  most  ample  terms,  and 
by  express  and  most  comprehensive  reference  to 
it  grants  all  the  privileges,  liberties^  franchises, 
&c.  &c.  which  the  archbishop  had.  Now  the  cases 
are  numerous  which  establish  that  word^  of  ex- 
press reference  to  a  former  charter,  person,  or 
thing,  will  pass  the  franchises  which  had  been 
appendant  to  the  subject-matter  before  its  re- 
union to  the  crown.  This  is  the  case  of  a  /i- 
berty — 2i  royal  franchise — and  therefore  passes 
by  words  of  reference.  In  Whistler^ s  case  (A) 
it  was  held   (citing  Darcie's   case),  that  *  if  a 

(6)  10  Rf  p.  65(b). 

man 
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man  has  a  manor  to  which  an  advowson  is  ap-       I8i7. 
pendant,  and  franchise  to  have  forfeitures   and    J^^^Jp^ 
other  franchises  within  the  manor,  and  afterwards  •• 

,he  „„„or  con,»  to  ,he  king  by  forfeiture  of  war,  ^ISS. 
and  afterwards  the  king  gives  the  manor  to  hold 
with  the  franchises  which  were  always 'regardant 
to  the  said  manor  as  such  a  one  held,  he  shall  have 
the  franchises :  and  there  Sir  JVilUam  Herie  said, 
that  it  shall  be  a  new  grant ;  for  the  franchises 
(which  lay  in  point  of  charter)  were  come  to  the 
croAvn,'  And  in  the  same  case  it  is  said  to  be  observ- 
able thereon,  *  that  if  a  manor,  in  which  the  owner 
have  franchises  which  lie  in  point  of  charter,  as 
forfeitures  for  treason,  and  other  royal  franchises, 
come  to  the  king's  hands,  and  he  grants  it  again 
with  the  forfeitures  of  treason  and  other  fran- 
chises which  were  regardant  or  appertaining  to 
the  said  manor,  as  such  a  one  held,  all  the  fran* 
chises  should  pass,  and  that  the  words  *^  regardant 
or  appertaining  to  the  manor"  shall  be  taken  in 
that  sense,  although  according  to  the  strict  pro- 
priety of  the  words  such  franchises  could  not  be 
appertaining  to  the  manor/  And  the  reason  given 
is,  that  such  construction  as  will  make  the  true 
intention  of  the  king  expressed  in  his  charter  take 
effect  is  for  the  king's  honor,  and  stands  with  the 
rules  of  law :  and  therefore  this  word  **  apper- 
taining" shall  in  such  case  in  the  king's  grant  be 
taken  out  of  the  proper  signification.  The  case 
then  proceeds  thus: — 2.  *  It  is  to  be  observed,  that 
in  the  same  case  such  franchises  as  be  in  point  of 
charter  shall  pass  as  by  a  new  grant;  d  fortiori, 
franchises  appendant  or  appertaining  to  a  manor, 

R  4  as 
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1617.  as  advowsons,  dec.  (which  always  continue  in  esse^ 
^^^Q  and  are  never  extinct  in  the  crown)  shall  pass. 
^'  It  is  said  in  Plow.  Com.  in  Fogassa's  case,  12.  b.  if 
and  othcff.  the  king  at  this  day  grants  over  certain  lands  which 
have  come  to  his  hands  before,  and  further  grants 
to  the  grantee  tales  libertates,  privilegia^  jurh-^ 
dictiones,  <§t.  that  he  had  who  was  last  seised  of 
the  lands,  where  the  king  knows  not  the  cer- 
tiainty  of  the  liberties  and  privileges,  yet  the 
grant  is  good  enough,  and  the  patentee  may  en- 
quire yrhat  liberties  and  privileges  the  other  had 
before;  and  forasmuch  as  this  iiicertainty  may  be 
reduced  tq  a  certainty  by  enquiry  or  circum- 
stance, the  grapt  is  good',  (citing  9  Rep.  f.  24.  4.) 
That  case  is  poticed  for  the  same  point  in 
Viner(c)f  where  al§o  under  the  same  title  (pi,  1.) 
it  is  said  (citing  Br.  4br.  Tit.  Extinguishment^ 
pi.  32,  and  lb.  Incidents^  pi.  12),  if  the  kiag  pur- 
chases a  manor  to  which  franchises  real  {royal) 
are  regardant,  and  after  giv^s  the  manor  simul 
cum  libertaf  ad  illud  spectant*  and  does  not 
say  simul  cum  Ubertaf  ad  illud  spectant'  at  the 

(c)  Abr.  tit.  Prerog.  of  the  King  (I.  b.)pl.  7.  (L.  b.)  pL  1. 

* '  Thorpe  dit,  si  le  roy  purchas  manor'  a  q  franches  royals 
Bont  regardats  dt  pnis  done  le  mannor  simul  cu  libertaE  ad 
iUad  spectant^  nul  liberties  passa,  car  p  le  purchas  lea  franchea 
de  comd  droyt  fiiit  annex*  al  coron',  *'  cotr  sil  doe  le  maner 
"  cum  libertat'  ad  illud  spectanf  tepore  quo  maneriu  fiiit  in 
^'  manibus  le  fieoJQTQr"  car  ils  iueront  extincts  devant,  ut  videtur 
&  p  ceux  parolx  ils  passa  ooe  appedants  per  lay.  43  As« 
p.  10.' 

*  Incidents  Sf  appendants,  pi.  12/ 

'  Franches  que  fuer  extinct  p  purchase  le  roy  pass'  **  p 
f  ^ovel  graunt  come  append."' 

time 
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time  that  the  manor  was  in  the  hands  of  the  iqd. 
feoffor  of  the  king,  the  fVatichises  do  not  pass  ^^^/^^ 
by  this  general  grant,  because  the  franchises  of  «• 
common  right  were  annexed  to  the  crown.  But  wd  otinur^ 
(it  is  also  said)  pi.  S.)  otherwise  it  had  been  ifspe-- 
cial  mention  had  been  made  ^^  as  is  aforesaid''  in 
the  charter :  and  several  other  cases  to  that  effect 
are  noticed  in  the  same  book.  The  authorities 
therefore  establish  that  point  incontrovertibly :  and 
the  whole  case  is  strengthened  by  the  rule  with  re- 
spect to  royal  grants  recognized  in  the  books,  that 
where  the  king  grants  by  the  words  *  es  certd  sci- 
entia  Sg  mero  motu\  such  patents  shall  be  taken 
more  strongly  against  the  king,  and  in  favor  of 
the  patentee.  (Fin.  Abr.  Tit.  Prerog.  (E  c)  3.) 
where  many  authorities  are  cited  in  support  of 
jthat  position.  These  patents  grant  by  those  words; 
and  therefore  ex  vi  termini^  many  objections  which 
might  otherwise  have  been  raised  on  the  distinc- 
tion to  be  taken  between  the  grants  of  the  crown 
and  those  of  the  subject  are  entirely  put  out  of 
this  discussion. 

Then  (adverting  more  particularly  to  the  terms 
of  the  grants,  and  observing  that  besides  the  very 
general  nature  of  those  terms,  there  were  many 
things  granted  which  were  merely  personal — ^as 
to  have  fines,  amerciaments,  &c.  of  their  tenants, 
that  they  should  be  exempt  from  tolls  throughout 
England^  &c.  &c. — ^which  could  not  be  confined 
to  locality)— it  was  insisted,  that,  on  the  whole, 
it  was  impossible  to  contend  that  the  grantees 
were  not  entitled  to  the  goods  e^nd  chattels  of  at- 
tainted 
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Jf  !I".      t^'^t^d  tenants  of  the  manor,  wherever  they  might 
be  founds  as  well  without  tlie  manor^  as  within. 

On  the  2d  question — ^whether  the  money  in  the 
funds  and  stock  belonging  to  the  tenant  passed  by 
the  grant — ^it  was  submitted^  that  the  grantee  was 
entitled  to  that  species  of  property  also  under  the 
words  "  bona  8^  catalla  felonum^''  used  in  a  grant 
of  a  liberty.  It  was  urged,  that  as  there  could 
be  no  doubt  that  the  crown  would  be  entitled  to 
such  species  of  property,  and  that  the  grant  of  a 
liberty  was  a  transfer  of  a  complete  right  of  sove- 
reignty, such  property  must  be  held  to  have  passed 
by  this  grant.  In  Com.  Dig.  Tit.  IVaife,  C.  it  is 
said,  that  "  by  grant  of  the  goods  fugiiivor*  ^J^^ 
lon^j  the  grantee  shall  have  the  debts  and  special^ 
/!>«  of  fugitives,  &c.  as  well  as  other  goods,  though 
there  are  no  special  words/'  In  2  JtoL  Abr.  195. 
(E)  pL  1 .  is  the  position,  that — ^if  the  king  grant  cer- 
tain liberties^  and  among  other  things  omnia  bona 
8g  catalla  felonum  de  se^  within  such  a  place,  it 
shall  pass  obligations,  specialties,  and  debts,  due  to 
the  felon;  for  though  in  other  cases  it  would  not, 
in  the  grant  of  a  liberty  it  will.  There  can  be  no 
doubt  that  the  stock  would  have  belonged  to  the 
crown  :  and  if  a  particular  grant  had  been  made, 
which,  after  reciting  Bowler's  conviction,  had 
granted  all  his  goods  and  chattels,  his  stock  or 
money  in  the  funds  would  have  passed.  Such 
property  is  in  fact  an  annuity,  and  it  is  personal, 
and  declared  to  be  so  by  the  41st  Geo.  III.  c.  3. 
s.  17.  It  is  transferrable  by  assignment.  Annui- 
ties were  known  to  the  common  law.  (Com.  Dig. 

Tit. 
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Tit.  Annuity.)  And  although  funded  property  ^817. 
was  certainly  not  known  when  these  grants  wei-c 
niade^  yet  the  language  of  the  grants  is  prospec- 
tive; the  words  are  "  of  all  things  which  to  the 
said  late  king,  or  his  heirs,  migkt  or  ought  to 
belong."  Promissory  notes,  which  are  choses  in 
action,  and  also  of  comparatively  modern  intro- 
duction, would  have  belonged  to  the  crown ;  and 
therefore  they  would  pass  to  the  grantee. 

Richardson,  for  the  crown,  contended,  that  the 
defendants  were  not  entitled  to  the  goods  and 
chattels  of  the  felon  not  situated  within  the  manor- 
If  the  grant  of  Edward  IV.  even  to  the  arch- 
bishop could  be  construed  so  largely,  it  would  be 
productive  of  the  utmost  mischief  and  inconveni- 
ence if  it  were  not  altogether  impracticable.  It 
would  induce  a  continual  clashing  of  claims  be- 
tween different  lords,  grantees  of  similar  fran- 
chises in  different  manors,  and  between  the  arch- 
bishop himself  and  his  alienee  of  any  of  his 
lordships,  before  the  act  restraining  ecclesiastical 
persons  from  disposing  of  their  possessions ;  and 
it  would  be  impossible  to  say  where  one  of  the 
numerous  manors  of  the  archbisliop  had  been 
granted  away  by  him,  and  a  tenant  of  that  manor 
had  been  attainted,  being  possessed  of  leasehold 
property  both  in  the  manor  granted,  and  in  others 
still  belonging  to  the  archbishop,  whether  the 
property  in  the  manor  not  granted  belonged  to  the 
archbishop  or  his  grantee:  and  he  submitted  that 
on  that  ground  alone  it  could  hardly  be  conceived 
that  the  king  had  granted  the  franchise  in  so  large 

a  manner 
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a  manner  as  the  defendants  construe  it.  Such  a 
grant  in  those  days  would  have  occasioned  a  con- 
stant warfare  between  the  different  lords,  if  it 
were  so  to  be  construed,  and  in  more  modem  times 
unceasing  litigation  as  the  present  claim  suffici- 
ently proves;  and  therefore  it  ought  to  be  most 
satisfactorily  shewn  to  be  the  unavoidable  con* 
struction  of  it  before  the  Court  would  so  extend 
it :  whereas  the  construction  put  on  it  by  the 
qrown  was  at  once  reasonable  and  practicable. 

He  then  adverted  to  the  various  passages  of  the 
grant,  which  gave  authority  to  the  ministers  and 
servants  of  the  archbishop  to  put  themselves  in 
possession  of  the  goods  and  chattels,  &c.  &c. 
(Vide  the  grant,  ante,  in  italics  passini)  as  shew- 
ing that  the  franchise  was  intended  to  be  con- 
fined to  the  possessions  of  the  archbishop,  where 
alone  his  ministers  and  servants  could  have  had 
jurisdiction. 

He  admitted  that  Lord  Lumley's  case  was  a 
strong  authority,  as  far  as  it  went;  but  he  sub- 
mitted, that  there  did  not  appear  to  have  been  any 
opposition  made  to  the  claim  of  Lord  Lumley, 
and  that  it  was  decided  without  argument :  and 
that  there  was  also  to  be  noticed  a  distinction  in 
that  case,  tlie  tenant  holding  the  tenancy  in  fee 
of  the  earl  "  as  of  his  person^* 

He  then  insisted,  that  whatever  might  be  the 

.  construction  of  the  first  grant,  it  was  quite  clear 

th^f  the  goods  of  felons  without  the  manor  did 

liot 
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not  pass  to  the  grantee  by  the  re-gratit  of  Henry  1817. 
'VIIL, '  contending  that  there  must  be  express  /^^T^ 
words  to  revive  a  liberty,  which  has  become  re-  v. 
united  to  the  crown,  by  a  re-grant  to  a  subject  or  tnd  athm. 
the  possessions  to  which  it  had  been  annexed;  and 
for  that  he  cited  Com.  Dig.  Tit.  Grants  G.  7. 
where  it  is  said  that  ^'  words  too  genelal  are  not  suf- 
ficient in  the  king*s  grant:  as  if  bona  felon* ^  ^c* 
which  lie  in  grant  and  not  in  prescription,  are  re- 
united to  the  crown  or  extinguished,  and  after- 
wards the  king  grants  the  manor  cum  tot  taV 
tibertai"  privilege  S^c.  quaV  A.  nuper  abbas  ha^ 
^tiiV,  who  claimed  the  same  privileges  by  charter, 
the  grantee  shall  not  have  bona  felorC  by  such 
general  words.'*  To  the  same  point  is  the  Bishop 
of  Coventry*s  case,  2  Rol.  193.  1.  40.  and  Lord 
Zovelace^s  case,  Sir  fF.  Jones^  Rep.  In  itin.  ff^ind- 
sor^  270,  and  in  itin.  de  JValtham^  349.  The  rule 
is  clear  that  the  crown  is  not  bound  by  general 
words,  or  words  of  reference,  and  that  in  all  cases 
of  royal  grant  express  words  are  necessarj*  to 
confer  or  revive  a  franchise. 

[Graham,  £/7ro;i,  mentioned  the  Marquis  of 
Jbotcnshire^s  case*,  recently  determined  in  this 
Court,  as  having  so  decided.] 

If  it  should  be  said  that  there  are  express  words 
in  this  grant,  it  should  be  observed  that  there  is 
^also  an  express  limitation  of  them,  confining 
the  subject-matter  to  the  manor  of  Harrow^ 
The  words  **  within  the  manor  of  Harrow''  govern 
and  qualify  every  one  of  the  several  objects  oC 

•  A  report  of  that  decision  immediately  foUowi»  this  case. 

the 
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1817.       tlic  grant,  and  the  grant  itself  commences  and 
'"'^^^^"^      concludes  with  those  words.    The  Court  is  thcre- 
r.         fore  relieved  from  the  necessity  of  construing  the 
andotiicn.    grant  in  a  manner  so  inconvenient  and  incongru-* 
ous  as  the  construction  attempted  to  be  put  on  it 
by  the  defendants  would  be,  if  indeed  they  could 
so  construe  it  on  the  general  tenor  of  the  grant 
independently  of  the  presence  of  those  words- 
He  submitted  therefore   finally,  that   the   de- 
fendants construction  was  not  the  true  and  legal 
one,  as  applied  to  either  of  the  grants ;  but  that 
as  applied  to  the  grant  of  Henry  Vlll.  the  very 
terms  of  the  letters  patent  exclude  the  possibi- 
lity of  such  a  construction,  and  are  conclusive 
against  it. 

As  to  the  question  of  the  stock,  he  contended, 
that  the  general  words  of  the  letters  patent  were 
not  sufficient  to  pass  money  in  the  funds,  of  what- 
ever nature  such  sort  of  property  might  be  deemed 
to  be;  and  he  submitted  that  it  certainly  was  not 
personal  property.  Cases  have  established  that  the 
debts  of  a  felon  dp  not  pass  by  general  words :  and 
particularly  The  King  v.  Sutton  (d);  The  Mat/or 
of  Southampton  v.  Richards  (e);  Fo7*d  and  Shel-^ 
don*s  case  (/) ;  The  Queen  v.  The  Archbishop  of 
Canterbury  (g),  which  last  was  a  case  where  the 
question  was,  whether  a  right  to  a  presentment  on 
an  avoidance  passed  by  a  grant  of  goods  and  chat- 
tels of  felons  of  themselves;  and  it  seemed  to  be 
the  prevailing  opinion  (for  the  case  was  not  deter- 

(d)  1  Wms.'s  Smnnd.  275.  (/)  12  Rep.  162  a. 

(e)  1  Sid.  142.  (s)  1  Leon.  202. 

mined) 
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mined)  that  a  title  to  present  being  a  specifil  chat-       1817. 


tel,  did  not  pass  by  the  general  words  "goods  and     ^^  ^^^^ 

chattels."    He  also  cited  an  Anonymous  case  in     cwm 

Owen  (A) ;  Lord  Northampton  v.  St.  John  (i);  and    •»*  <>*«»• 

an  Anonymous  case  in  Ventr.  {k)    Then  adverting 

to  the  case  cited  for  the  defendant  from  2  Rot. 

Abr.  \95f  he  objected  that  that  was  not  in  point 

of  fact  a  decision :  the  report  states  merely  that 

**  so  the  judges  seemed  to  incline,"  and  eventually 

they  recommended  a  trial,  the  result  of  which  is 

not  known. 

But  it  was  chiefly  urged,  that  in  all  events,  as 
the  money  in  the  funds,  be  it  annuity  or  what  it 
may,  was  not  locaUy  situate  within  the  manor  of 
Harrow^  it  therefore  did  not  pass.  It  has  no  loca- 
lity: it  is  bona  ;20/aif7/^i,  and  requires  prerogative 
administration.  It  is  difficult  to  define  what  spe- 
cies of  property  stock  is.  It  was  certainly  made 
personal  by  act  of  parliament  (41  Geo.  III.  c.  3.)  . 
for  purposes  of  enjoyment;  but  the  intrinsic  nature 
of  the  property  was  not  nor  could  be  altered  by 
that  statute:  and  in  construing  a  grant  of  the  date 
of  these  letters  patent,  that  act  of  parliament  can 
not  certainly  be  called  in  aid  to  extend  its  effect, 
by  including  a  species  of  property  not  in  existence 
at  that  time.  In  the  case  of  fVitdman  v.  JVild- 
man  (/),  the  Master  of  the  Rolls  held,  that  stock 
was  merely  a  right  to  recover  a  perpetual  annuity, 
and  that  it  was  neither  a  chattel  nor  had  any 
resemblance  to  a  personal  chattel.     On  the  whole 

(A)  Ow.  Rep,  166.  (A)  1  Vent.  32. 

(f)  2  Leon.  66.  (/)  9  Ves.  117. 

therefore 


therefor^:  he  :sabxmtted,  that  th^t  species  of  pro^ 
perty  did  not  pass  by  the  grant  of  goods  and 
chattels  of  felons^. or  that  if  it  did,  as  it  was  con^ 
fined  to  goods,  &c.  within  the  manor  of  Harrow^ 
stock  being  not  in  fact  locally  situate  any  where, 
.and  certainly  not  within  the.  manor,  clearly  did 
not  pass  by  the*  words  of  the  secoi^d. grant. 

Parkci  in  reply,  submitted  that  whateyer  ^ght 
bethe/inconvienience  arising  from,  any  nijimbier.of 
sub-grants  made  by  the  original  grantee,  no  ques* 
tion  of  that  sort  occurred  in  the  present  case,  and 
therefore  no  argument  could  be  founded  on  it  now^ 
He  insisted  that  the  cases  cited  for  the  defendants 
were  in  point,  and  had  not  been  answered ;.  and 
as  to  the  cases  brought  forward  for  tlie  crown^  he 
relied  on  the  distinction  before  taken  of  the  pre-' 
sent  being  a  grant  of  a  liberty* 

He  repeated  that  the  money  in  the  funds  passed 
to  the  defendant  under  the  words  *^  goods  and 
chattels/'  and  submitted  that  the  case  from  Sider- 
Jin^  of  The  Mayor  of  Southampton  \.  Richards^ 
on  which  The  King  v.  Sutton  seemed  to  have  been 
founded,  had  in  fact  decided  nothing,  nor  had 
there  been  any  decision  in  the  case  from  Leonard^ 
of  The  Queen  v.  The  Archbishop  of  Canterbury. 
The  present  was  therefore  a  case  of  first  impres- 
sion, and  depended  materially  on  the  nature  of 
such  property,  and  whether  it  was  capable  of 
being  included  and  granted  under  the  wordsr 
"goods"  and  "chattels." 

Cur.  Adv.  vult. 

Richards,, 
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Richards,  Lord  Chief  Baran^  now  delivered       1B17. 
judgment* 


TheKiHO 

V. 

Cappba 


[Having  stated  the  iacts  and  the  pleadings  •n<»othc«. 
elaborately  and  succinctly  from  the  record :  and  «*<  Otcmher. 
having  observed,  that— it  being  admitted  by 
the  confession  of  the  Attorney  General  in  his 
replication,  that  the  defendants  were  entitled  to 
the  residues  of  terms,  goods,  and  chattels,  situ- 
ate and  being  locally  within  the  manor  of  Har* 
roWy  of  such  of  the  tenants  of  the  manor  as 
should  be  attainted  of  felony-^the  sole  question 
would  be,  whether  they  were  also  entitled  to  the 
residues  of  terms,  and  goods  and  chattels  of  such 
tenants,  situate  and  being  locally  without  the 
manor.]  That  question,  said  his  Lordship,  will 
depend  wholly  on  the  legal  construction  of  the 
two  grants  by  which  the  franchise  is  said  to  have 
been  conferred* 

The  first  is  a  grant  of  Edward  IV.  of  cer- 
tain privileges  therein  enumerated  to  the  then 
archbishop,  to  be  enjoyed  by  him  and  his  tenants 
in,  q/*,  or  upon  the  lands,  lordships,  possessions, 
and  fees  of  the  said  archbishop. 

[His  Lordship,  having  read  verbatim  the  grant- 
ing part  of  those  letters  patent,  as  far  as  the  con- 
clusion of  what  relates  to  the  franchise  of  having 
the  goods  and  chattels  of  felons,  observed,] 

There  is  nothing  said  of  the  manor  of  Harrow 
by  name  in  that  grant,  as  distinguished  from  the 
other  possessions  of  the  archbishop,  and  it  appears  • 

VOL.  Vt  s  from 
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1817.      from  the  record  (on  which  I  shall  presently  ob- 

'i^^^^Q    serve)  that  the  archbishops  of  that  day  possessed 

Cappbe     ni^^y  other  manors  besides  this  of  Harrow  in  dif- 

aiuioUieri.    ferent  parts  of  England.    The  grant  is  a  very 

general  one,  and  is  worded  in  a  very  general  way» 

and  certainly  in  its  terms  it  is  very  indefinite 

and  confused,  and  most  inconvenient  of  conr 

struction* 

In  the  37th  of  Henry  VIII.  the  then  arch- 
bishop granted  this  manor  of  Harrow  to  king 
Henry  VIII.  and  there  is  no  doubt  that  by 
that  grant  the  king  became  seised  of  the  manor 
dejure  coron^e^  as  amply  aa  if  it  had  never  been 
granted  at  all  to  a  subject. 

The  king  then  (in  the  same  year)  granted  it  to 
Sir  Edward  North,  and  it  will  be  extremely  ma- 
terial in  deciding  this  case  to  attend  particularly 
to  the  precise  terms  of  this  last  grant. 

[His  Lordship  read  the  words,  as  in  the  note, 
p.  230-1,  to  the  habendum.]  He  granted  there- 
fore, as  we  see,  all  this  manor  of  Harrow^ 
with  all  and  singular  its  rights  and  appurte- 
nances IN  Harrow  expressly  and  emphatically^ 
to  the  said  archbishop  of  Canterbury  formerly 
belonging.  Nothing  is  here,  as  yet,  said  about 
the  goods  of  felons,  and  whatever  is  given  is 
stated  to  be  in  Harrow.  Then  the  grant  thus 
proceeds :  '^  And  further  the  same  lord  the  king 
of  his  certain  knowledge  and  mere  motion  did 
grant  to  the  aforesaid  Sir  Edward  North  and  the 
^Lady  Alice  his  wife,  that  they  should  have,  hold, 

and 
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and  enjoy^  mthin  the  aforesaid  manors  messuages^  1817. 
&c.  and  all  and  singular  other  the  premises,  and  ^^ht^xso 
mthin  every  |>art  thereof,  view  of  frankpledge  capfer 
and  leet,  and  all  things  which  to  view  of  frank-  Mdotkew. 
pledge  and  leet  belong,  free  warrens,  &c.  &c.;  and 
goods  and  chattels  of  felons  and  fugitives,  and 
felons  of  themselves^  outlawed  or  otherwise^  and 
others  howsoever  condemned^  or  convicted,  deo- 
dands,  estrays,  and  other  rights,  jurisdictions,  pri- 
vileges, franchises^  liberties,  &c.  as  or  which  the 
said  Thomas^  late  archbishop  of  Canterbury^  or 
either  or  any  of  his  predecessors,  in  right  of  the 
archbishopric,  ever  had,  held,  and  enjoyed  in  the 
manor  and  premises  aforesaid^  by  reason  or  pre« 
text  of  any  charter  of  gift,  &c»'*  That  is  the  lan- 
guage of  this  second  grant  to  Sir  Edward  Norths 
The  defendants  in  their  plea  deduce  their  title 
from  that  grantee.  Now  the  first  question  is, 
whether  under  that  second  grant  the  leasehold 
property  of  tenants  of  the  manor,  not  locally  n-^ 
tuatc  within  the  manor^  passed  from  the  crown 
to  the  grantee;  for  the  Attorney  General  has 
very  properly  confessed  the  defendant's  claim,  as 
to  those  parts  which  are  locally  situate  within  the 
manor. 

Now  I  very  much  question  whether  the  lease- 
hold  premises  of  the  tenants  of  the  archbishop, 
situate  out  of  the  manor,  would  have  passed  even 
by  the  terms  of  the  first  grant  of  Edward  IV* 
to  the  archbishop,  large  and  extensive  as  they  are 
said  to  be ;  yet  certainly,  as  applied  to  this  ques* 
tion,  those  letters  patent  are  very  difficult  of  inter- 

s  S  pretation* 
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pretation.  But  a  fact  is  put  on  the  record  by  the 
replication  of  the  Attorney  General,  which  will 
much  assist  us  in  ascertaining  the  true  construc- 
tion of  these  instruments.  It  is,  that  '^  the  arch- 
bishops of  Canterbury  before  and  at  the  time  of 
making  the  letters  patent  of  EdwardlV.  and  from 
thence  till  the  time  of  the  grant  from  the  then 
archbishop  to  King  Henry  VIII.  tvere  seised  in 
their  demesne  as  of  fee,  in  right  of  the  arch- 
bishopric^ as  well  of  and  in  the  said  manor  of 
Harrow,  as  of  and  in  divers  other  lordships  and 
manors  in  divers  parts  ^England,  wherein  were 
divers  men  and  tenants  of  the  archbishops,  as  well 
residents  as  non^^residents^  and  that  fact  may 
serve  to  account  for  the  otherwise  apparently  ex- 
traordinary terms  of  the  grant,  on  which  the  de- 
fendants put  so  extensive  a  construction;  and 
under  which  they  insist  that  every  thing  which 
belonged  to .  every  tenant  of  the  manor,  in  any 
place,  and  wherever  situate,  became  forfeited  on 
attainder,  to  the  archbishop.  Now  certainly  that 
would  be  a  most  inconvenient  construction,  and 
would  be  productive  of  much  mischief  if  it  were 
to  be  supposed  that  the  king  should  make  such 
a  grant  to  any  person  who  was  possessed  of  other 
manors,  without  confining  it  to  the  possessions 
of  the. grantee;  for  each  of  those  manors  might 
be  aliened  to  other  different  persons  as  the  ma- 
nor of  Harrow  was  to  the  king,  and  in  that  case 
each  individual  alienee  would  have  claims  so  in- 
compatible as  to  render  the  grant  altogether  ab- 
surd in  effect,  and  impracticable  of  enjoyment,  if 
it  were  necessarily  to  be  construed  as  the  defend- 
ants 
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ants  contend,  reddendo  singula  singulis,  whereas       I817. 
there  might  be  somewhat  more  of  consistency  in    ^^^^^ 
such  a  grant,  if  taken  to  be  personally  confined  to  »• 

the  proprietor  of  many  manors,  giving  him  such  and  others. 
a  right  commensurate  in  extent  with  his  other 
possessions.  In  any  other  point  of  view  the  con- 
struction now  attempted  to  be  set  up  would  so 
abound  with  inconveniences  and  inconsistencies, 
that  unless  we  should  be  absolutely  driven  to  adopt 
it,  it  ought  to  be  at  once  rejected. 

In  such' a  case  therefore  the  onus  is  on  the  de- 
fendants. Now  they  profess  to  sustain  that  onus 
by  an  authority,  which  they  insist  is  decisively  iu 
their  favor.  I  have  been  favored  with  a  copy  of 
the  record,  but  I  think  I  may  fairly  state  it  from 
the  book  in  which  it  is  reported :  that  is  I^rd 
Lumky^s  case. 

-  [His  Lordship  read  the  case.] 

Now  it  does  not  strike  me,  that  that  case  is  exr 
actly  in  point  here,  even  as  applicable  to  the  first 
grant,  so  as  to  establish  the  defendants'  positiqn ; 
for  the  words,  and  the  form  of  the  grant  in  Lord 
Lum/ey'^  case,  are  not  precisely  the  same  as  in 
these  letters  patent^.  But  with  respect  to  its  being 

conclusive 

*  It  may  be  aseful  to  make  one  short  observation,  as  to 
tbe  distinction  in  the  langnage.  In  the  case  cited,  the  words 
are  '  de  4*  '^*  In  this  grant  the  words  are  'IN,  of,  or 
upon*  the  one  making  the  more  comprehensive  and  personal 
preposition  '  c2e'  the  leading  term,  and  muting  it  with  the 
more  limited  and  heal  one  *  in^  by  conjunction  (purporting 

s  3  addition) 
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tn%      conclusive  or  applicable  to  that  proposition  as  to 

lie  K|]f«    ^^^  second  grant,  I  think  it  is  quite  clear  that  it 

cappcr      ^^  ^^  application  whatever  to  that,  and  therefore 

w4  Ptften.    ^e  need  not  discuss  its  bearing  on  the  first  letters 

patent 

There  can  be  no  doubt  that  Henry  VIII.  took 
the  manor  as  fully  as  the  king  had  it  before  the 
original  grants*  The  cases  are  numerous  which 
establish  that;  but  I  shall  content  myself  with 
only  stating  one  or  two.  In  the  case  of  The  Jb* 
hot  of  Strata  Marcella  {m)  it  is  said,  ^  when  the 
king  grants  any  privileges,  liberties,  franchises, 
^  &c.  which  were  such  in  his  own  hands  as  parcel  of 
the  flowers  of  the  crown,  as  bona  ^  cataUaJelo-- 
num^  S^c.  within  such  possessions :  if  they  come 
again  to  the  king,  they  are  merged  in  the  crown, 
and  he  has  them  again  injure  corona**  That  po^ 
sition  is  maintained  in  Comyn^s  Digest  (Tit 
Franchises^  G.  1.)  where  authorities  are  collected 
which  establish  that  franchises  appendant  to  a  ma* 
nor,  or  other  possessions  become  extinct  by  their 
re-union  to  the  crown,  and  the  king  is  then  a|^n 
seised  of  th? m  in  jure  coronie^ 

Th^t  bemg  so,  the  rule  is,  that  where  liberties 
are  extinct,  they  cannot  be  created  de  novo  by 

.addition) — the  other  giving  the  commanding  position  to  '  in* 
and  employing  the  di8jmictiye»  making  *  of  rather  sjnoni- 
mous  with  *  upm,'  than  dbtinct  from  '  uC  and  *  vpon^  as  if 
intended  to  be  nsed  merely  to  explain,  and  not  to  add  to  the 
leading  term. 

(m)  0  Rep.  25. 6. 

general 
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general  words.    There  arc  one  or  two  strong  deci-     ^^^^^\ 
sions  to  that  effect  in  Finer;  and  I  have  looked  into 


neKuw 
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the  cases  themselves,  and  find  them  perfectly  cor-  cmnt 
rect.  The  firstis  in  Tit.  'Prerogative  of  the  King/ 
(A.  c.)  *The  dean  and  chapter  of  P.  being  seised 
of  certain  manors/ to  which  the  king  annexed  by- 
grant  that  they  should  be  discharged  of  pur- 
veyors. They  surrendered  the  manors  to  the 
king.  The  king  afterwards  granted  them  to 
others,  with  the  same  liberties  and  privileges  as 
the  dean  and  chapter  had.  In  that  case,  in  as 
much  as  the  ancient  liberties  were  extinct,  by 
being  sunk  into  the  croMm,  such  general  grant 
did  not  create  de  novo  the  liberties  which  the 
dean  and  chapter  had  before.'  In  another  case, 
in  the  same  book.  Tit.  Prerogative  {A.  c.)  2. 
•The  Bishop  of  Coventry  had  a  liberty  de  cataliis 
Jelonum  within  his  manor  of  B.  and  the  manor 
having  come  to  the  king  by  attainder,  he  granted 
it  over  with  tot  tales  tantas  4'  quales  libertates, 
as  the  bishop  or  his  predecessors  had :  yet  it  was 
held,  that  the  grantee  should  not  have  by  that 
grant  the  said  liberties  which  the  bishop  had; 
for  when  they  are  once  extinct,  words  of  revivor 
will  not  be  sufficient;  but  there  ought  to  be 
words  of  grant:  and  such  general  grant  will  not 
be  sufficient.'  In  Lord  Paget's  case  also  (n)  it 
was  held,  that  general  words  are  not  sufficient  in 
the  king's  grant.  Thus,  where  a  grant  was  of 
bona  ^*  catalla  Jelonum  in  a  particular  forest  by 
H.  VI.  to  /.  S.    Afterwards,  by  a  private  statute, 

(n)  Cited  ui  Lord  Darcie'a  case,  Cro.  £liz.  513. 
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1817.      all  liberties  granted  by  him  were  resumed.    The 


^  forest  came  to  the  king  by  attainder,  and  it  was 
V.  again  granted  over  with  all  the  liberties  which 
and  others.  J,  S.  hac)  therein  with  a  non  obstante  aliquo  sta^ 
tuto  ;  yet  it  was  held,  that  the  grantee  should  not 
have  kona  Jelonum  by  such  general  words :  and 
tb^p  are  many  other  cases  to  the  «ame  effect  I 
will  Quly  add  that  of  The  King  v,  Sutton  (o)^ 
where,  on  a  grant  of  bona  Sj;  cat  alia  fdonum^i% 
was  held,  that  the  goods  and  chattels  of  felons  of 
themselves  do  uot  pass, 

[His  Lordship  again  adverted  particularly  to  the 

terms  of  the  grant  of  Henry  VIIL]   It  is  admitted 

that  by  this  grant  the  goods  and  chattels  of  felons, 

situated  within  the  manor,  passed ;  but  the  defend-^ 

ants  claim  all  the  tenants  goods,  &c.  wherever 

situate.    Now  that  as  I  have  said  would  be  a  most 

i^icon venient  grant  if  it  were  to  be  so  construed ;  but 

I  consider  that  it  is  impossible  to  give  so  extensive 

,  a  construction  to  that  grant,  even  if  it  were  not  a, 

grant  of  th^  cfown,  but  of  a  private  individual ;  for 

by  the  grant  of  a  private  person,  of  the  goods  and 

>  chattels  of  felons  within  a  place,  the  goods  and 

i  chattels  of  fejons  out  of  that  place  would  clearly 

,  not  pass.    I,  ho\yever,  by  no  means  intend  to  ad* 

■  mit,  by  so  saying,  that  the  grants  of  the  crown  are 

I  to  be  construed  as  those  of  private  persons  are;  for 

/  they  are  not  governed  by  the  same  principles.    It 

,  lias  been  urged,  that  the  words  ex  mero  viotu  ^ 

•  cfrtd  scientid  (/)),  reduce  a  royal  grant  to  the 

(o)  1  Saund.  273.  (p)  Vide  Sawyer  v.  ^ast,  Lane  . 

Rep.  111. 
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same  standard  of  cdnstruction  as  the  grant  of  a 
subject,  and  bring  it  within  the  principle  that  it 
is  to  be  taken  strongly  against  the  grantor,  and 
certainly  those  words  are  here.  I  am  however  not  / 
of  that  opinion,  and  although  cases  to Jhat  effect 
may  be  fimnd,  yet  they  will  not  bear  minute  in- 
vestigation,  when  the  principles  oniirhich  th^y 
proceed  are  examined.  Then,  when  it  is  contended, 
that  the  words  of  reference  to  the  former  grant; 
carry  it  further,  the  cases,  which  I  have  already 
adverted  to,  furnish  the  answer  to  that  proposi^ 
tipn. 

Thus  the  defendants  having  no  claim  on  prin* 
ciple,  and  there  being  many  authorities  against 
them,  we  are  to  enquire  if  there  be  any  case  which 
(ayors  the  doctrine  on  which  they  rely.  I  consi- 
der the  only  authority  cited  for  them  which  even 
appears  to  incline  towards  it,  (Lord  LumUtfs 
case,)  as  by  no  m^ans  in  point,  or  applicable ;  for 
the  wprd^  ip  (h^t  grant  are  bona  (S^c.)  ttnentium 
(S^c.)  de  4'  in  omnibus  t^neriis,  Sfc.  dicti  comU 
tisy  so  that  that  grai^t  is  e;& tended  expressly  to 
tj^nants  holding  of  the  mappr,  as  well  as  tenants 
within  the  manor;  whereas  in  this  second  grant 
there  is  a  total  absence  of  de^  and  a  constant  pre- 
sence of  the  preposition  in.  The  words  within 
tlie  manor  are  on  each  occasion  repeated  as  if 
with  care,  at  the  commencement,  throughout,  and 
at  the  end.  That  case  being  therefore  out  of 
the  way,  there  is  no  authority  for  the  arguments 
which  have  been  used  on  behalf  of  the  defendants' 

claim^ 
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1617.      claim,  and  there  must  accordingly  be  judgment 
.^JH^^^^    for  the  crown  on  that  part  of  the  casc# 

«• 

Cappir 

ami  otiMri.  The  ncxt  question  is  as  to  the  stock  and  the 
dividends.  Now  it  is  certainly  not  easy  to  define 
precisely  the  meaning  of  '^  stock/'  It  is  not  an 
ancient  subject  of  property,  nor  known  to  the 
common  law.  It  is  however  a  hereditament.  It 
is  an  annuity,  and  treated  as  such  by  act  of  parlia- 
ment, and  it  is  made  personal  estate  by  statute. 
But  whatever  it  may  be  after  our  deci»08i  on  the 
other  part  of  the  case,  the  only  question  regard- 
ing it  now,  is  where  such  estate  is  to  be  consi- 
dered as  locally  situate.  It  does  not  lie  within 
the  manor  of  Harrow  clearly,  nor  is  there  any 
precise  defined  locality  ascribable  to  it  For  some 
purposes  however  it  has  a  locality,  as  certain 
specialties  have.  One  of  those  purposes  is  that 
of  probate  and  administration,  for  ^ving  effect  to 
which  it  is  supposed  to  lie  within  the  arch* 
bishopric  of  Canttrhury.  Now  Harrow  is  not 
within  that  archbishopric.  It  cannot  therefore  in 
any  sense  be  said  to  lie  Mrithin  the  manor  of 
Harrow^  even  if  it  have  a  fixed  locality;  and  if  it 
have  not,  cadit  questio^  for  nothing  is  granted 
that  is  not  within  the  manor  of  Harrow. 

The  case  offVildman  v,  Wildman  ( y),  which  was 
decided  by  the  then  Master  of  the  Rolls,  whose 
accuracy  we  all  well  know,  is  applicable  to  this 

(g)9Ve8.177* 

point 
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point    The  question  there  was,  whether  stock      1817. 
which  a  wife  had  become  entitled  to  as  next  of  Jl'^'^f^ 

The  Rivo 

kin  to  an  intestate  in  the  life-time  of  her  husband,  v. 
part  of  which  she  had  transferred  with  his  con-  aDdoUwn. 
sent,  belonged  to  her  after  his  death.  She  had  re- 
ceived the  dividends  whilst  he  was  living.  The 
Master  of  the  Rolls  was  of  opinion  that  it  did  be- 
long to  her  by  survivorship.  We  know  that  a 
chair  or  a  horse  would  not,  but  that  a  debt  or  a 
legacy  would.  On  that  occasion  his  Honor  said, 
'*  The  interest  in  stock  is  properly  nothing  but  a 
right  to  receive  a  perpetual  annuity,  subject  to 
redemption—^  mere  right  therefore :  the  circum- 
stance tliat  government  is  the  debtor  (so  that  he 
considered  it  a  debt)  can  make  no  difference~a 
mere  demand  of  the  dividends  as  they  become 
due  having  no  resemblance  to  a  chattel  move- 
able, or  coined  money,  capable  of  possession,  and 
manual  apprehension."  Thus  he  seems  to  have 
thought,  and  I  apprehend  correctly ;  that  such  a 
chattel  as  is  capable  of  reduction  into  posses- 
sion by  a  husband,  so  as  to  give  it  to  him,  must 
be  such  as  may  be  possessed  by  manual  occupa- 
tion. Aud  on  that  ground  he  decided,  that  a 
tra^sfe^  of  stock  to  the  wife,  was  not  a  reducing 
into  possession  by  the  husband,  so  as  to  destroy 
its  legal  incident  of  surviving  to  the  wife. 

Then  it  has  been  held,  that  the  words  bona  Sg 
catalla  in  a  royal  grant  will  not  pass  the  debts  of 
a  felon.  The  authorities  for  that  are  Ford  and 
Sheldon's  case  (r),  and2%e  King  v.  Sutton  (s).  In 

(r)  12  Co.  1,  2.  («)  1  Saund.  273. 

the 
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iai7.       the  first  of  those  cases  it  is  laid  down  that  a  grant 
of  such   things  extends  only  to  goods  in  pos- 
session, and  not  to  things  in  action.    Now  stock 
and  others,    cannot  be  called  a  thing  in  possession :  it  is  a 
thing  in  action. 

There  is  also  another  case  which  is  very  strong 
on  the  same  point,  because  it  goes  to  shew  that 
the  words  "goods  and  chattels'*  will  not  carry  a 
debt  as  being  a  chose  in  action  even  in  a  will, 
where  there  are  not  other  words  plainly  importing 
an  intention  that  they  should  pass;  for  I  by  na 
means  say  that  it  would  not  pass  choses  in  action 
m  a  will  in  any  case.  We  are  now  however  upon 
the  construction  of  legal  instruments  which  re- 
quire great  care,  notwithstanding  any  liberality 
which  the  words  ear  certA  scientiA  8^  mero  motu 
may  be  supposed  to  admit  of.  The  case  I  allude 
to  is  that  of  Chapman  v.  Hart  (/),  which  was  a 
bequest  of  all  the  testator's  goods  and  chattels  in 
his  house,  and  on  board  the  Warwick.  On  that 
Lord  Hardwickc  said,  "  Undoubtedly  no  goods 
and  chattels  in  the  house  can  pass  but  such  as 
were  properly  in  possession,  not  choses  in  actiony 
except  bank  notes,  which  the  Court  considers  as 
cash;  for  those  words  may  certainly  extend  further 
than  to  bare  furniture,  and  if  any  ready  money 
were  in  the  house  (if  not  an  extraordinary  sum,  and 
just  received)  that  would  pass.  In  tlie  Countess 
of  Aylesbury^ s  case,  I  was  of  opinion,  that  by  a 
devise  of  all  things  in  a  house,  money  and  bank 

(01  Ves.  sen.  271. 
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HOtes  passed  to  the  testator's  wife,  and  that  the      1817. 
testator  meant  to  consider  the  notes  as  cash ;  but    ^^  ^,^^ 
bonds  do  not  pass,  not  admitting  of  a  locality,      cappbr 
except  as  to  the  probate  of  wills,  &c.    I  think    •^  «*>»"■• 
there  is  a  difference  between  a  legacy  of  goods  on 
board .  a  ship,  and  in  a  house,"  and  so  on.     So 
that  Lord  Hardwickt  was  of  opinion,  that  the 
words   "  goods  and  chattels"  would    not    pass 
chosen  inaction. 

There  is  also  a  case  in  Bro.  Ch.  Ca.  of  Mooft 
\.  Moore  {u)f  where  Lord  Thurlow  held  the  same 
doctrine,  and  recognized  the  case  of  Chapman  v. 
Hart.  The  question  was,  whether  a  bond  found 
in  a  drawer  in  a  house  in  Suffolk  passed  under  a 
bequest  of  *  all  my  goods  and  chattels  in  Suffolk,' 
and  whether  the  word  bona  would  pass  bonds  and 
credits ;  and  his  Lordship  said,  ^^  Cboses  in  action 
have  no  locality.  Bonds  have  no  more  locality 
than  other  choses  in  actiony  otherwise  than  by 
drawing  the  jurisdiction  of  the  ecclesiastical  court, 
and  the  judgment  in  that  case  {Chapman  v.  Hart) 
must  prevail.  In  this  case  also  it  has  weight  that 
the  house  was  given  to  the  same  person..  Re- 
moval of  goods  for  a  necessary  purpose  is  not  aa 
ademption  of  a  specific  legacy.  But  would  you 
follow  bonds  and  judgments  in  the  same  manner? 
It  would  be  too  much  to  argue  it  in  that  way. 
The  authority  of  that  case  must  go  so  far  as  to 
include .  bonds  with  other  choses  in  action  as  to 
their  want  of  locality." 

(m)  1  Br.  Ch.  Ca.  127. 

It 
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Wi'J^-  It  is  thus  settled  that  a  bond,  and  stock  have 

TbeKiNo  ^^  locality  any  more  than  other  chores  in  aciian^ 
Capper  ^xccpt  foT  the  pufposc  of  probate  and  adminis- 
and  others^  tration ;  and  therefore  as  the  words  here  are  bona 
8^  catalla  felonum  they  do  not  pass  stock,  which 
I  consider  is  a  cho9€  in  act ion^  of  in  the  nature 
of  a  chose  in  action^  It  is  not  a  thing  tangible 
of  which  you  can  take  corporal  possession,  and 
therefore,  without  having  recourse  to  the  distinc- 
tion founded  on  the  words  "  in"  and  "  within,"  a» 
not  passing  any  thing  which  is  locally  situate 
without  the  manor,  stock,  as  a  chose  in  action, 
does  not  pass  by  this  grant  as  bonum  aut  catailum, 
and  therefore  it  is  impossible  to  refuse  our  judg- 
ment to  the  crown. 

I  am  desirous  of  repeating  such  of  the  reasons 
which  I  have  given  as  are  founded  on  the  fact 
stated  in  the  replication,  that  the  archbishop  was 
seised  at  the  time  of  these  various  grants  of  many 
other  manors;  for  in  case  of  his  alienation  of  any 
or  all  of  them  singly  to  different  persons,  as  he 
might  have  done,  the  absurdity  and  impractica-* 
bility,  which  would  ensue  from  adopting  the  con^ 
struction  contended  for  by  the  defendants,  would 
be  infinite  and  monstrous.  Independently  of  that 
*  however  we  are  of  opinion,  that  judgment  should 
be  given  for  the  crown.  That  is  the  opinion  of 
the  Court,  at  least  with  the  exception  of  my  bro- 
ther GarroWy  who  has  abstained,  from  motives  of 
delicacy*,  from  expressing  any  opinion;  but  my 

*  Having  been  Att^Mmey  General  when  the  proceeding  was 
insittuted. 

brothers 
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brothers  Graham  and  IVood  concur  fully  in  the      ifti>7. 


«. 

Cappbr 

UMtothcn. 


judgment  which  I  have  delivered.    The  reasons    xheKi«« 
which  I  have  g^ven  are  my  own,  and  for  those  I 
am  alone  responsible. 

We  therefore  give 

Judgment  for  the  Crown  *. 

[A  question  arose  in  the  course  of  the  proceed- 
ings in  this  case,  in  which  department  of  the  of- 
fice they  ought  to  be  carried  on,  whether  on  the 
King's  Remembrancer's,  or  the  Treasurer's  Re- 
membrancer's side  of  the  Court ;  but  the  present 
determination  rendered  the  decision  of  that  point 
of  practice  unnecessary.] 

^  It  appears  bj  the  foUowing  case,  which  is  in  Lane,  90,  and 
the  caaea  there  cited  argmatdo,  that  the  question  of  the  locality 
of  a  ckate  in  action  of  an  ontlaw  on  a  similar  claim,  in  Tirtno 
of  a  royal  franchisCi  was  made  in  this  court  in  the  reign  of 
Jaates* 

BROMLEY'S  CASE,  HiL  8  Jae. 

HuiioK,  Serj.  came  to  the  bar,  and  shewed  that  one  Brom- 
ley hnd  before  this  time  made  a  lease  for  years,  in  the  county 
palatine  of  Durham,  of  certain  coal  mines  in  that  county,  ren- 
dering rent  £100  per  immim,  which  rent  is  arrear  for  divers 
years,  and  that  Bromley  became  oudawed  here  in  the  Com- 
mon Pleas  for  debt,  at  the  suit  of  CuUamour,  a  merchant; 
and  that  the  king  had  granted  Uiis  debt,  due  upon  this  lease 
for  years,  as  forfeited  for  outlawry  unto  him.  And  AiHon, 
for  the  bishop,  said,  that  it  belongs  to  him,  because  he  had 
all  the  goods  of  men  outlawed  within  his  county ;  and  if  this 
debt  belongs  to  the  king  or  bishop,  it  was  the  doubt,  the 
party  being  outlawed  in  the  county  of  Northumberland^  which 
is  out  of  the  county  palatine  of  Durham. 

Tanfibld,  Chief  Baron,  said,  that  the  debt  shall  follow 
the  person;  and  be  said  that  in  21  EHz.  Vere  and  JefferieM 

case, 
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1817.        case,  it  wiLs  a  question  if  debt  npon  a  bond  shall  be  forfeited 

Vi^v^i^       to  him  who  had  snch  a  privilege  where  t)ie  bond  is;  and  he 

Tbe  KivG     said  that  in  this  case  it  was  resolved  that  he  shall  hone  the  bond 

Capper       ^^  ^^^  (^^  ^^  ^"^  tUlagaiontm)  where  the  bond  is:  and 

and  otben.     so  it  was  resolved,  as  he  said,  in  a  case  referred  ont  of  the 

realm  of  Ireland:  but  here  b  a  debt  which  accmeth  by  reason 

of  a  real  contract  of  goods  in  the  county  palatine,  and  he 

who  is  debtor  is  the  party  outiawed,  but  not  in  the  county 

palatine  of  Durham. 

And  Huitom,  Serj*  said,  that  he  had  the  roll  of  a  case  in 
this  court  in  the  time  of  Edw.  III.  that  the  bishop  of  Durham 
was  allowed  a  debt  in  a  more  strong  case  than  thb  is;  for 
there  a  creditor  was  outiawed  in  London^  and  his  bond  was 
also  in  London,  and  the  creditor  was  only  an  inhabitant  within 
the  county  palatine,  yet  the  bishop  was  allowed  this  debt. 

CWta.— Put  in  your  claim,  and  we  will  allow  that  which  is 
reasonable!  and  it  was  adjourned. 


SITTINGS 
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*rhe  Attorney  General   v.   The  Marquis  of      i8ie* 

DOWNSHIRE.  ISihJwu*. 


IN  this  case  the  question  was,   the   extent  of  constraction 

ofthemntt 

the   forestal   tights   of  the    crown   within    the  of  the  ling, 
manor  of  Easthampstead  ( Berks )y  as  opposed  to     a  grant  of 
the  claims  of  the  defendant,  the  proprietor  of  the  from  fbresui 

*       *  dv<te«4  does  not 

manor,  under  various  grants  from  the  crown,  with  pbm  the  foret- 

tnl  figkiM  Irooft 

a  view  to  allotments  of  the  commonable  lands  in  which  those 
that  part  of  the  forest  of  Jfindsor  about  to  be  tberSoreT'^^ 
inclosed  under   recent  acts  of  parliament:    and  Mnptioofrom 
it  depended  entirely  on  the  construction  of  those  do^notglvr* 
grants  by  the  court,  with  reference  to  the  facts  Se^^iiStei'^ 
put  on  the  record  by  the  finding  of  the  jury.  TcuSTto^- 

lotmeDt  on  the 
inclotnreof 

On  the  trial  of  an  issue,  directed  by  those  acts,  umdswUhhTa 
for  the  purpose  of  ascertaining  the  rights  of  [?|^\{J^^^' 
claimants  in  the  usual  way,  tlie  jury  had  returned  rfgi,^!***** 

To  pass  forestal  rights  there  most  be  express  words,  indicative  of  that  particolar  pnr- 
pose,  in  the  gianL    SemhU^  such  rights,  properly  so  called,  are  not  grantable  to  a  snbjoct* 

A  grant  of  a  manor  to  A.  with  particular  words  of  reference  to  a  previous  grant  to  £• 
as  ^  with  all  liberties,  &c.  &c.  &c.  which  B.  had"—"  in  as  full  and  ample  manner  as  £. 
**  held  and  enjoyed,  &c.  &c/'  is  not  sufficient  to  pass  forestal  rights,  which  had  been 
granted  to,  and  enjoyed  by  J3.,  without  express  words. 

A  decision  in  Eyre  against  a  former  grantee,  and  submitted  to  by  him,  if  followed  bj 
confoniiablie  usage,  is  conclusive  on  those  chdming  under  him. 

voi,.  V.  t  a'special 
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a  Special  verdict*,  and  on  that  the  case  now  came 
on  for  argument : 


JIheral         Shepherd  f6r  the  crown  :  and  Tcunton,  W.  E. 
The        for  the  defendant. 

Marquis  of 

DoWMtUIRB. 

trtk  Mag,  The  arguments,  and  the  cases  which  were  cited, 
are  fully  stated  and  considered  in  the  judgment 
of  the  court/  as  now  dehvered  by 

isa  Jm.  Thomson,  Lord  Chief  Baron,  (after  time  taken 
to  deliberate,)  as  follows  f. 

This  was  a  suit  by  the  Attorney  General,  on 
behalf  of  his  Majesty,  on  an  issue  as  directed  by 
two  acts  of  parliament  of  the  53d  and  55th  of 
the  King  for  the  inclosure  of  Windsor  forest 

Those  acts  have  provided,  that  certain  compen- 
sation 

^  The  parts  of  the  speciaTrerdict  on  which  the  points  in 
this  case  turned,  were  read  and  dwelt  upon  with  mnch  parti- 
culari^  and  minuteness  hy  the  Lord  Chief  Baron,  in  deliver- 
ing the  judgment  of  the  Court ;  and  as  his  Lordship  has  so 
blended,  with  the  passages  to  which' he  referred,  the  com- 
ments and  observations  which  occurred  to  him,  as  that  it 
would  have  been  necessary  almost  to  repeat  the  case  again  in 
the  judgment,  the  special  verdict  is  not  stated  here,  in  the 
usual  course.  Indeed,  the  judgment  itself  is  altogether  so 
complete  adetail  of  the  facts  of  the  case,  and  the  documents 
on  which  the  claim  is  founded,  that  it  has  been  thought  ne- 
cessary to  state  but  very  little  more,  for  the  purpose  of  intro- 
ducing the  substance  of  the  question,  and  the  nature  of  the 
claim. 

t  His  Lordship  had  previously  observed,  that  the  judgment 
was  given  now,  out  of  tiie  common  course,  by  consent,  that  it 
might  be  entered  as  of  the  last  Term. 
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sadon  should  be  made  to  the  crown,  and  all  other  ^^^^\ 
parties  interested  in  the  forest,  in  lieu  of  the  seve- 
ral rights,  to  which  they  claimed  to  be  entitled  in 
the  forest  so  about  to  be  inclosed.  Those  claims 
were  thereupon  referred  to  a  trial  at  law,  on  a 
feigned  issue,  on  which  the  question  was, — whc-  Do4'NtniiiB» 
thcr  his  Majesty  was,  in  fact,  entitled  to  the  fo- 
restal  rights  and  interests  claimed  to  belong  to  the 
crown,  in  and  over  the  parishes  and  places  within 
the  regard  of  the  forest. 

The  acts  of  parliament  recite,  that  the  Mar- 
quis of  Downshire  claims  to  hold  the  manor 
freed  and  exempt  from  all  forestal  rights  what- 
soever; and  the  marquis,  by  his  plea,  says,  that 
the  king  is  not  entitled  to  any  forestal  rights  or 
interest  in  the  manor  and  parish  of  Easthamp- 
steady  for  which  compensation  ought  to  be  made 
under  the  act  of  parliaments  It  is,  in  other 
words,  a  question,  whether  the  crown  is  entitled 
to  forestal  rights  there :  for,  if  it  is  entitled  to 
forestal  rights,  the  compensation  follows,  as  a 
matter  of  course. 

This  being  the  issue  which  was  joined  between 
the  Attorney  General  and  the  Marquis  of  Down^ 
shire,  it  came  on  to  be  tried  at  the  Summer  As- 
sizes for  Berks,  in  1814.  A  special  verdict  was 
then  found,  which  states,—'  That  the  forest  of 
JVindsor  is  an  ancient  and  royal  forest,  within^ 
tlie  county  of  BerkSy  extending  over  and  com- 
prising divers  parishes  and  places,  situate  and 
being  within  the  regard  thereof;    and  that  the 

T  2  within- 
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1818.  within-naraed  manor  and  parish  of  Easthamp* 
^■^"^^^^^  stead  continually,  from  time  immemorial,  have 
rj^^'  been  and  are  within  the  metes  and  (except  the 
gVn^era'^  within-named  park)  parcel  of  the  within-named 
^^^  forest :  and  that  the  within-named  park  was,  up 
Marquis  of  to  and  Until  the  2d  day  of  June,  in  the  12th 
year  of  the  reign  of  King  Charles  I.  late  king 
of  England,  also  within  the  metes  and  parcel  of 
the  said  forest'  The  finding  does  not  stop  at 
the  word  *  metes  i  and  a  good  deal  of  argument 
was  urged  on  the  part  of  the  defendant  in  this 
case,  to  shew  that  the  manor  of  Easthampstead 
might  be  within  the  metes  and  bounds,  and  yet  not 
within  the  forest ;  that  is  to  say,  not  within  the 
regard  of  the  forest.  The  special  verdict  having 
found,  ^that  the  manor  and  parish  of  JBa^/A^wp- 
stead  are  within  the  metes  and  bounds,  and  ex- 
cept the  park,  parcel  of  the  within-named  forest, 
and  that  the  park  was,  up  to  the  12th  year  of 
Charles  I.  parcel  of  the  forest;'  the  jury  fur- 
ther state,  *  that  the  park  of  Easthampstead  is 
situate  within  the  within-named  manor  and  parish 
of  Easthampstead^  and  that  the  king  is  not  entir 
tied  to  any  forestal  right  or  interest  within  the 
said  park,  but  that  the  same  park  is  exempt  from 
all  the  laws  of  the  forest,  and  all  the  rights  of  the 
crown,  in  respect  thereof;*  so  that,  with  regard  to 
the  park,  the  jury,  by  their  finding,  have  ex- 
.pressly  negatived  the  crown's  right  to  any  interest 
whatsoever  within  the  park,  and  consequently  to 
any  compensation  whatsoever  in  respect  of  that. 
That  part  of  the  case,  therefore,  the  jury  have 
decided  upon. 

Then 
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Then  the  jury  further  find,  (and  this  is  a  finding       1818. 
upon  this  special  verdict,  extremely  material  to      TT^ 
be  attended  to ;)  *  that  the  king  and  his  predeces-        The 
sors,  kings  and  queens  of  England,  have  conti-    ^keraJ 
nually,  from  time  immemorial,  within  the  same        r^^ 
manor  and  parish,  except  in  the  said  park,  from  rS^^SiBiBB. 
the  said  2d  day  of /wwe,  in  the  12th  year  of  the 
reign  of  Charles  I.  exercised  such  forestal  rights 
and  interests  as  are  claimed  by,  and  to  belong  to  his 
majesty,  in  and  over  the  parishes  and  places  within 
the  regard  of  the  said  forest  f  finding  an  actual 
usage  by  the  crown  of  forestal  rights  over  these 
lands,  in  respect  of  which  they  are  now  claimed, 
notwithstanding  any  supposed  grants  that  may 
have  existed,  to  convey  the  right  from  the  crowii. 

They  further  find,  *  that  before  and  on  the  27th 
oi  February  J  in  the  20th  year  of  the  reign  of  King 
Henry  III.'  (and  this  is  the  date  of  the  first  grant 
upon  which  any  right  which  the  defendants  can 
claim  must  arise),  '  the  within-named  manor  and 
parish  of  Eastfiampsteadj  and  the  manor  of  Hur- 
ley, were  within  the  regard  of  the  said  forest  of 
Windsor ;  and  that  the  prior  and  monks  of  the 
church  ofSti  Mary,  of  Hurley,  a  cell  of  th^  abbey 
of  JVestminster,  were  seised  of  the  within-namcd 
manor  of  Eastkampstead,  and  of  the  manor  of 
Hurley i  with  their  appurtenances,  in  their  de- 
mesne, as  of  fee,  in  right  of  their  priory  of  Hur^ 
ley,  and  that  they  bping  so  seised  thereof,  certain 
letters  patent  were  made  by  King  Henry  III. 
under  his  great  seal  of  England,  bearing  date  at 
Woodstock,  on  the  said  27th  day  of  February,  in 

T  3  the 
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the  SOth  of  his  reign/    Tliose  letters  patent  are 
then  set  out  verbatim.    They  begin  by  reciting 
his  Majesty's  pious  and  good  intentions  towards 
which  monastery ;  and  he  grants  for  him,  and  his 
heirs  for  ever,  to  God,  and  the  church  of  St.  Mary^ 
o^  Hurley  J  (which  is  a  cell  of  the  abbey  of  ^e^^- 
minstery)  and  to  Richard,  the  prior  of  flurley,  and 
the  monks  there  serving  God,  and  their  successors, 
all  the  lands  and  donations  of  lands,  men,  alms^ 
property,  rents,  and  possessions,  and  so  pn,  under 
general  words  :  in  short,  a  confirmation  of  whatever 
they  then  possessed;  and  it  uses  a  great  number 
of  words  of  Saxon  derivation,  as  ^  infangenthef* 
and  *  utfangenthef,'  and  a  great  many  others,  *  in- 
fang  and  forfang,'  &c.  &c.  &c.  and  escape   from 
prison,  and  murder,  and  robbery,  and  of  money^ 
which  belongs  to  murder  and  robbery,  and  fore- 
stalling, within  time  and  without,  and  with  all 
causes  which  are  and  can  be ;'  and  granting  also, 
*  that  the  church  of  Hurley^  and  the  prior  and 
monks,  be  quit  of  all  mercies,  and  that  they,  and 
all  the  men  of  the  tenements  which  tkey  liold  of 
the  same  prior,  be  free  from  all   '  scot  and  geld  •* 
-—Tliose  terms,  it  was  contended,  were  properly 
terms  ^ich  applied  to  impositions  in  the  forests ; 
but  that  is  not  so,  for  it  means  tax  and  tribute 
every  where,  in  point  of  fact,  and  thus  it  is  true, 
it  may  include  the  forest, — *  and  all  aids  of  the 
king's  sheriffs,  and  their  ministers,  and  mercy  and 
fine  of  county,  and  hydage,  and  carucage,  and 
danegeld,  and  horngeld,  and  wapentake,  and  tal- 
liage,  lastagc,  and  stallage,  and  sewynge,  mi^ken- 
ing,  mandbrig,  burchbrig,  shires  and  hundreds, 

swanimolcsj 
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swanimote9y  pleas  and  plaints,  assizes,  views  and       iBts. 
summonses :  and  of  the  carrying  of  treasure,  and       _^^ 
ward  and  wardpenny  and  averpenny,  ^nd  hun-        xiic 
dred  penny  and  bordhalfpenny,  and  theirthing-     J^Iml 
penny:    and  fVom  all  works    of   castles,  parks,        *r^ 
walls,  vivaries,  and  bridges,  inclosures,  and  from  iJIJi^riuKs. 
all  carriage,  summage,  and  navage,  and  the  build- 
ing of  royal  houses,  and  all  manner  of  work;'  and 
tlie  king  forbids  '  that  the  woods  of  the  aforesaid 
prior  and  monks  shall  be,  in  any  manner,  taken 
for  the  works  aforesaid,  or  any  other ;  and  like- 
wise that  the  corn  of  them,  or  of  their  men,  or 
any  of  the  chattels  of  them,  or  of  their  men,  shall 
be  taken  for  the  purveyance  of  castles ;  and  he 
wills   that  they  may  be  freely  and  sufficiently, 
without  any  exaction   of  chiminagf,'  (which  is 
a  toll  for  wayfares  through  the  forest,)  '  or  other 
impediments,  take  of  all  their  woods  to  their  own 
proper  use,  when  they  will,  nor  shall   they,  by 
.reason  thereof,  be  put  in  forfeiture  of  waste,  or  in 
mercy ;  and  also  all  lands,  purprestures  now  made, 
and  aU  the  assarts  of  them,  and  their  men,  who 
are  not  earls  or  barons  now  made,  and  which 
thereafter  shall  be  made  by  royal  assent :  and  he 
quits  claim  to  them,  for  eve?%  of  waste  and  re- 
gard*j  and  of  the  view  of  forest  ers^  and  of  all 
other  things  which  to  forest  or  foresters  per- 
tain;  and  that  they^  and  their  successors^  for 

*  It  was  contended,  in  the  argnment  for  the  defendant 
(citing  Coke,  4  Inst.  306.),  that  the  effect  of  these  words  was 
a  complete  disafibrestation ;  and  that  where  a  forest  was  once 
disafforested,  the  forestal  rights  could  not  be  revived  without 
flatter  of  record,  since  the  Carta  dc  Foresta^ 

T  4  ev€r, 
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1818.      eoer,  and  their  aforesaid  men^  of  the  tenements 
^^^     which  they  hold  of  them,  be  quit  of  the  lawing 

The  of  dogsj^ 

Attormbt 
General 

•jT^e  This  last  sentence  certainly  does  purport  to 

PowXhirI  convey  to  them  exemptions  (for  that  is  the  view 
in  which  I  see  it)  from  their  attendance  on  these 
^wanimote  courts,  and  from  the  view  of  fores- 
ters (who  are  the  persons  who  by  the  law  of  the 
forest  are  to  watch  and  take  notice  of  the  miscour 
duct  of  the  persons  within  the  forest,  with  regard 
to  that  forest,)  and  of  all  other  things  which  to 
forest  or  foresters  pertain,  and  that  they  shall 
be  quit  of  the  lawing  of  dogs--».that  lawing  of 
dogs  being  (as  WQ  all  know)  what  the  foresters 
were  to  do,  as  part  of  their  duty,  in  respect  to 
the  cutting  off  the  claws  of  dogs  within  the  forest^, 
to  prevent  their  chasing  the  deer. 

Then  follows  this,  which  has  nothing  to  do 
with  the  forest. — *  That  the  prior  and  monks  and 
their  men,  of  the  tenements  which  they  hold  of 
them,  be  free  and  quit  of  all  toll  in  eveiy  market, 
and  in  all  fairs,  and  in  all  passage  of  bridges,  wa- 
ters, ways,  and  of  the  sea  throughout  our  whole 
kingdom,  and  throughout  all  our  lands  in  whicb 
we  can  grant  liberties  to  them,  and  that  all  tlie 
wares  of  them  and  of  their  men  in  the  aforesaid 
places,  be  likewise  quit  of  all  toll/  The  king  then 
grants,  that  ♦  they  may  have  view  of  frankpledge 
in  all  their  lands  and  tenements,  with  plea  of  un- 
lawful distress,  and  with  fines  for  licence  of  agrees 
pient'-^fp-and  then  he  grants  and  confirms  to  them-Tr- 

*that 
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*  that  if  any  of  their  men  who  are  not  earls  or      18ia. 
barons,  for  his  offence  ought  to  lose  life,  or  mem- 

ber,  or  shall  fly  and  will  not  abide  judgment,  or        j^^^ 
shall  have  committed  any  offence  for  which  he    g^SulJ 
ought  to  lose  his  chattels,  wheresoever  justice       ^ 
ought  to  be  done,  either  in  our  Court  or  in  any  ^^^^^^ 
other  Court,  the  same  shall  be  the  chattels  of  the 
aforesaid  prior  and  monks,  and  that  it  shall  be  law- 
ful to  them,  without  the  disturbance  of  the  sheriffs 
and  all  our  bailiffs  and  others,  to  put  themselves  in 
possession  of  the  aforesaid  chattels,  in  the  afore^^ 
said  cases,  and  in  others,  where  the  king's  bailiffs, 
if  the  same  chattels  belong  to  him,  may  and  ought, 
to  seize  the  same  into  his  hands.' — ^Then  it  grants, 

*  waifs,  and  estrays,  and  if  any  of  the  tenants  of 
the  aforesaid  prior  and  monks  shall  forfeit  their  fee 
which  they  hold  of  the  aforesaid  prior  and  monks, 
it  shall  be  lawful  to  them  to  put  themselves  in 
seisin  of  the  said  fee,  and  the  said  fee,  with  the 
appurtenances,  to  possess,  notwithstanding  that 
the  king  have  been  accustomed  to  possess  the 
fees  of  fugitives,  and  persons  condemned  for  a 
year  and  a  day  ,and  if  any  of  their  tenants  or  men, 
except  earls  and  barons,  be  amerced  before  the 
king,  or  the  justices,  sheriffs,  constables,  foresters, 
bailiffs,  or  other  his  ministers  of  what  condition 
soever  they  be,  for  whatever  cause,  offence,  or 
forfeiture,  the  said  prior  and  monks  shall  have  all 
the  mercies,  and  amerciaments,  and  fines,  for  the 
licence  of  agreement,  and  their  distresses  without 
any  contradiction ;  and  if  it  shall  happen  in  any 
pse,  the  said  mercies  and  amerciaments  shall  have 

been 


878  '      CASES   IV    Tll£    £XCHi;aU£R9 

IBIB.  b^^Q  collected  by  the  bailiffs  of  the  king»  or  his 

^•^^^'^^  heirs,  they  shall  at  his  Exchequer,  by  the  view 

^  of  the  treasurer  for  the  time  being,,  be  restored 

Attorhbt  to   the    same   prior   and  his  successors  without 

j^-  diminution:'  also  he  s:rants  and  confirms  to  them. 

The  . 

M«t|«isof  that  *  if  it  shall  happen,  that  they  shaliVnot  have 
used  any  of  the  aforesaid  liberties,  nevertheless, 
they  may  hereafter  use  the  same :  and  prohibits, 
any  one  thereupon  to  vex  or  disquiet  the  afore- 
said prior  and  monks  thereof,  or  to  do,  or  permit 
to  be  done  to  them,  any  molestation,  or  injury,  or 
put  them  in  plea  of  any  of  their  tenements  which 
they  hold,  except  before  the  king  and  his  heirs, 
or  their  justices;  also  granting,  that  no  one  shall 
enter  their  fees,  or  may  have,  or  retain  their  lands, 
without  the  consent  of  the  prior  for  the  time 
beingi  all  which  things  he  grants  and  confirais 
to  them  in  pure  and  perpetual  alms^  with  all 
liberties^  and  free  customs,  which  the  royal  power 
can  more  fully  confer  on  any  religious  house  for 
the  love  of  God,  and  for  the  soul  of  the  Lord 
the  King  John^  his  father,  and  for  the  souls  of 
all  his  ancestors  and  successors:  and  he  prohibits 
upon  forfeiture,  &c,  that  any  justice^  sheriff,  con* 
stable^  forester,  or  their  minister,  do  intermeddle 
himself  or  themselves,  in  any  matter  great  or 
small,  concerning  their  lands,  rents,  possessions, 
or  woods,  against  this  charter,  nor  forfeit  them 
or  their  men  in  any  thing  inasmuch  as  we  have 
taken  them,  and  all  the  property  and  possessions 
of  them  and  of  their  men  into  our  custody  and 
special  protection.^ 

Then 
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ITien  the  special  verdict  fipds,  that  on  the  16th       leia. 
day  of  May,  in  the  2d  of  Henry  IV,  letters  patent     "^[^^ 
were  made  and  passed  by  writ  of  the  privy  seal        ti^ 
to  thiscflFcct:— •The  king,  considering  that  the    ^J^^^^l^^ 
church,  belfry,  and  priory  houses  of  Hurley ,  within        ^^ 
the  forest  of  fVindsor,  which  is  of  the  foundation  j^*';';*^',^^ 
of  the  progenitors  of  Mary,  the  king's  late  most 
dear  consort,  deceased,  and  in  the  king's  patronage, 
are  so  weak  and  ruinous,  that  for  the  reparation  of 
the  church,  belfry,  and  houses  aforesaid,  the  prior 
and  convent  of  the  aforesaid  priory  cannot  pro- 
vide:' the  king,  of  his  special  grace,  and  by  the 
assent  of  his  council,  granted  to  the  same  prior  and 
ponvent  *  licence  to  fell,  sell,  and  to  their  own  pro- 
per use  take  competent  wood  for  timber  and  otiier 
wood   to  the   value   of  one   hundred   marks   of 
their  own  wood,  within  the  forest  aforesaid,  for 
the  reparations  of  the  church,  belfry,  and  houses 
aforesaid,  without  the  disturbance  or   impeach- 
ment of  the  king  or  his  ministers  whomsoever, 
saving  always  the  vert  for  the  king's  wild  beasts 
there,  by  the  survey  of  the  foresters  and  other 
ptHcers/ 

So  that  here,  notwithstanding  the  supposed 
grant  of  Henry  III.,  which  is  contended  to  have 
passed  to  the  convent  the  right  of  taking  their 
own  wood  without  any  disturbance,  we  find  that 
in  the  iSd  Hen.  IV.  there  is  a  licence  to  take  a  por- 
tion of  their  own  wood  only,  and  that  only  for  a 
particular  purpose,  namely,  for  the  repair  of  the 
belfry  of  the  church  and  the  priory  houses  within 
that  priory.    That  is  certainly  not  consistent  with 

the 
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1B18.       the  notion  that  they  had  under  their  grant   of 

^"^^"^^^      Henry  III.  any  such  right  as  that  of  taking  the 

Y^        wood  generally :  it  bears  strongly  the  appearance 

^RBSJuT  *^^^  ^*  ^^^  ^™^  ^^  ^^y  ^^  grant  had  not  been 
^        put  in  use,  so  far  as  the  wood  was  concerned  ;  if 

^arqvisof  \i  had,  there  would  have  been  no  occasion  for  this 
special  licence  from  Henry  IV.  so  many  years 
after  to  grant  to  the  monastery,  this  particular 
right  of  taking  the  wood  for  this  special  purpose, 
and  it  is  to  take  it  only  for  once,  it  is  not  that 
they  may  take  it  from  time  to  time,  but  to  take 
it  for  once,  and  for  this  special  purpose. 

They  then  find  the  dissolution  of  this,  (which 
is  a  lesser)  monastery  by  the  act  of  parliament  of 
the  27th  of  King  Henry  VIII.  by  which  it  is 
enactedl,  '  that  all  monasteries  and  religious  houses 
not  possessed  of  200/.  a  year,  and  every  thing  be- 
longing to  them,  shall  be  dissolved,  and  that  his 
highness  shall  have  all  such  monasteries  and  reli- 
gious houses  which  at  any  time  within  one  year 
next  before  the  making  of  that  act  had  been  given 
and  granted  to  his  majesty  by  any  abbots  prior, 
abbess,  or  prioress,  under  their  convent  seals>  or 
that  otherwise  had  been  suppressed  or  dissolved, 
and  all  and  singular  the  manors,  lands,  tenements, 
rents,  services,  reversions,  tithes,  pensions,  por- 
tions, churches,  chapels,  and  so  on,  and  all  other 
interests  and  hereditaments  to  the  same  belong- 
ing to  hold  to  the  crown  for  ever.* 

The  verdict  then  states,  that  *  by  virtue  of  that 
act  of  parliament.  King  Henry  VIIL  became  and 

was 
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was  seised  of  the  within-named  manor  of  East-  ^®^®- 
hampsteady  and  of  the  said  manor  of  Hurley^  with  ^^^^ 
their  appurtenances  in  his  demesne,  as  of  fee  in        The 

right  of  his  crown  of  England,  in  such  manner  and  Jbvbs4l^ 
form  as  the  said  act  of  parliament  passed  the  same.'       The 

Marqubof 

DoWMIHlltB. 

There  is  then  set  out  a  grant  from  King  Henry 
VIII.  of  the  19thof  Jl/fly,  in  the  36th  year  of 
his  reign,  in  consideration  of  400/.,  to  Leonard 
Chamberlayne^  Esq.  amongst  other  things  of  the 
^  within-named  manor  of  Ea^thampsiead^*  and  the 
manor  of  Hurley^  with  all  their  rights,  members, 
and  appurtenances  in  the  said  county  of  Berks^ 
to  the  said  late  priory  of  Hurley  formerly  belong- 
ing, and  being  parcel  of  the  possessions  thereof, 
and  also  amongst  other  things  of  all  and  singular 
messuages,  houses,  edifices,  mills,  waters,  fisheries, 
fishings,  glebe  lands,  meadows,  feedings,  pastures, 
commons,  knight's  fees,  escheats,  reliefs,  rent, 
reversions,  and  services,  and  also  woods  and  un- 
derwoods, and  other  his  rights,  profits,  commodi- 
ties, emoluments,  possessions,  and  hereditaments 
whatsoever,  with  all  their  appurtenances  in  the 
towns,  fields,  parishes,  and  hamlets,  of  Hurley 
and  Easthampsieady  in  the  said  county  of  Berks, 
and  elsewhere  soever,  to  ike  said  manors,  or  either 
of  them,  in  any  wise  howsoever,  belonging  or  ap- 
pertaining,  or  as  being  members  or  parcels  of  the 
same,  thentofore  had,  known^  accepted,  reputed^ 
occupied,  or  used  as  fully  and  entirely  y  and  in  as 
ample  manner  and  form  as  the  last  prior,  and 
the  late  convent  of  the  said  late  priory  of  Hur- 
ley, or  any  of  the  predecessors  of  them,  in  right 

of 


S82 


CASES   IN    THE    £XCH£QU£R, 


1819.  of  the  said  late  priory  of  Hurley,  at  any  timt 

I8ia.  before  the  dissolution  of  the  same  late  priory 

^  The  hady  heldj  or  enjoyedj  or  ought  to  have  held  or 

General  cnjoytd  the  oforcsaid  manory  lands,  tenements^ 

The  and  other  the  premises^  with  the  appurtenances^ 

Marqnitof  /     .  -  , 

DowKsuiKE.  or  any  parcel  thereof^  and  as  fully  and  en- 
tirely, AND  IN  AS  AMPLE  MANNER  AND  FORM 
AS  ALL  AND  SINGULAR  THE  SAMS  PREMISES 
CAME    TO   THE    HANDS   OF   HIM    THE    SAID    Lo&D 

Henry  VIII.  late  king  of  England^  by  reason 
of  the  dissolution  of  the  said  late  priory^  or  of 
any  act  of  parliament,  or  otherwise^  and  in  his 
hands  then  were  or  ought  to  be,  or  to  have  been^ 
and  also  such  sorts  of  courts  leet,  view  offrank^ 
pledge  and  free  warrens,  and  all  things  to  view 
of  frankpledge  and  free  warren,  belonging,  and 
all  chattels,  waifs,  and  estrays,  and  all  other  pro^ 
fts,  8;c.  which,  Sgc.  and  as  fully  and  entirely, 

IN  AS  AMPLE    MANNER   AND    FORM  AS   THE  SAID 

LAST  PRIOR,  as  fully  and  entirely,  and  in  as  ample 
manner  and  form  as  the  said  last  prior,  and  the 
late  convent  of  the  said  late  prior  of  Hurley, 
or  any  of  them,  or  any  or  either  of  the  prede-^ 
cessors  of  them,  had,  held,  or  enjoyed^  or  ought 
to  have  had,  held,  or  enjoyed,  in  the  manors  afore- 
said,  and  other  the  premises,  by  reason  or  pre-^ 
text  of  any  prescription,  use,  or  custom  thereto^ 
fore  had  or  usedy  or  by  reason  or  pretext  of  any 
grants  or  confirmations,  or  of  any  letters  patent 
by  him  the  said  Lord  Henry,  or  any  of  his  pro- 
genitors of  the  said  prior,  Sgc.  or  any  of  his 
predecessors  in  anywise  however  made  or.  granted, 
or  by  any  other  mode  whatsoever :  to  have  and 

to 
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io  hold  the  aforesaid  manors^  messuages,  landsj  1B18. 

tenements,    courts    leet,    view   of  frankpledge^  ^^^^ 

chattels^   waifs^  estrays,  free  warren,  and  all  Tbe 

and  singular  the  premises  above  expressed  and  q^^ewj^l 

specified,  with  all    their  appurtenances   to  the  .i^ 

aforesaid  Leonard  Chainberlayne,  his  heirs  and  iJ^^ms. 
assigns  for  ever. 

There  is  not,  therefore,  in  tliis  grant— of  the 
manor,  and  of  what^  strictly  speaking,  belongs  to 
the  manor  only,  as  far  as  I  can  read  and  construe 
the  grant — any  express  mention  made  of  forestal 
rights,  as  being  intended  to  be  conveyed  by  this 
grant.    It  is  a  grant  of  the  manor,  and  of  all  things 
belonging  to  that  manor  as  fully  as  the  priory 
.enjoyed  it  at  the  time  of  the  dissolution.     It 
grants  (what  I  did  not  perceive  to  be  contained  in 
the  grant   of  Henry  III.)    free  warren.     I  be- 
lieve it  occurs  here  for  the  first  time.     Now  a 
grant  of  free  warren  is  by  no  means  a  grant  of 
forestal  rights ;  for  the  beasts  of  the  warren  are 
very  different  from  the  beasts  of  the  forest :  the 
beasts  of  free  warren  are  said  to  be  only  hares, 
conies,  and  the  roe,  and  certainly  free  warren  does 
not  comprehend  beasts  of  the  forest,  therefore, 
nothing  properly  a  forestal  right,   can  pass   by 
that :   Then  the  grants  runs  *  To  hold  and  enjoy 
these  manors,  messuages,  lands,  tenements,  courts 
leet,  view  of  frankpledge,  chattels,  waifs,  estrays, 
free  warrens,  and  all  and  singular  other  the  pre- 
mises above  expressed  and  specified,  with  all  their 
appurtenances  to  Leonard  Chamber layne^  his  heirs 
and  assigns,  for  ever.' 

The 
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1818.  The  jury  find,  that  *  by  virtue  of  these  kttets 

^^^^      patent,  the  said  Leonard  Chamberlaync  became. 

The        and  was  seised  of   the  within-named  manor  of 

g^mTral     Easthamptead  and  the  manor  oi  Hurley j  with 

T^e        the  appurtenances,  and  of  such  of  their  said  li- 

Dow2gM«E.  berties,    franchises,    immunities,   and  privileges, 

therein  mentioned,  as  did  or  might  pass  thereby/ 

In  point  of  fact,  the  jury  have  not  found  what 

he  actually  did  possess  under  this  grant,  but  say^ 

that  he  became  seised  of  what  did  or  might  pass 

by  that  grant* 

They  further  State,  *  that  the  manor  of  East-^ 
hampstead,  and  the  manor  of  Hurley,  with  every 
of  their  rights,  members,  liberties,  franchises,  im- 
munities, privileges,  and  so  on,  granted  to  Cham^ 
berlayne,  afterwards  by  divers  lawful  conveyances 
became,  and  were  vested  in  Richard f  Lord  Ltroe-^ 
lace  J  and  that  the  said  manor  of  Easthampsieady 
with  every  of  the  rights,  members,  liberties,  fran- 
chises, and  so  on,  granted  to  the  said  Leonard 
Chamberlaync,  became  and  was  vested  in  the  said 
Arthur,  Marquis  oi  Downshire;  and  that,  at  the 
time  of  passing  the  act  of  the  53d  of  Geo.  IIL 
for  inclosing  the  common  lands  within  the  forest 
of  Windsor,  he  was  seised  to  him  and  his  heirs, 
of  and  in  the  said  manor  of  Easthampstead^  with 
every  of  its  rights,  members,  and  appurtenances, 
and  of  the  libertieSy  franchises^  immunities  and 
privileges  thereunto  belonging  and  appertaining, 
as  fully,  freely^  and  entirely,  and  in  as  ample  man- 
ner and  form  as  the  said  Leonard  Chamberlaync 
was  seised  thereof,  by  virtue  of  the  said  grant  to 

him 
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him  thereof  made/    I  have  already  stated,  that  it       iftlB* 
is  not  found  what  Leonard  Chambtrlayne^  in  point     ^^ 
of  fact,  possessed  under  that  grant.  tim 

Attormbt. 
Obhbral, 

It  is  further  stated,  that  *  on  the  6th  day  of  -Ffe*        ote 
bruartfy  in  the  6th  year  of  the  reign  of  King  ^Smtmuim. 
Charles  I.  the  said  Richard^  Lord  Lovelacej  being 
then  seised  of  the  said  manor  of  Hurley^  with 
every  of  its  rights,  members,  liberties^  franchises^ 
immunities^  privileges^  and  appurtenances^  by  the 
said  letters  patent  granted  to  the  said  Leonard 
Chamberlaynei  in  his  demesne,  as  of  fee,  a  certain 
licence  was  given  under  the  hand  of  Henry y  Earl 
of  Hollandy  Chief  Justice  in  -Eyre,  for  the  precinct 
on  this  side  Trent,  having  full  power  and  autho-^ 
rity,  by  virtue  of  his-  office,  to  grant  the  same, 
which  is  set  out  in  huec  verba;  and  it  statesi 
^  that  the  Justice  in  Eyre  had  been  certified  by 
Sir  Richard  Harrison^  Knt.    one   of   the   ver- 
derors  of  his  Majesty's  forest  of  tVindsor^  in  the 
county  of  BerA:^;'  so  that  it  seems,  that  at  this 
time,  the  king  was  exercising— and,  indeed,  the 
special  verdict  has  expressly  found,  that  he  had, 
from  time  immemorial,    except  as  to  the  park, 
since  the  12th  of  Charles  I*  when  the  grant  was 
made,  exercised— forestal  rights.    It  appears  by 
this  document  that  the  verderors,  whose  duty 
it  was  to  inspect  the  timber,  and  other  things  on 
the  forest,  had  certified  '  that  there  was  a  certain 
coppice  of  the  Right  Hon.  Richard^  Lord  Lwe^- 
lace,  commonly  called  or  known  by  the  name  of 
Dodslie^s   Coppice,    containing,    by    estimation, 
twenty  acres,  or  thereabouts,  lying  and  being  in 

VOL.  V.  u  Hurley, 


Utrqabof 
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law.       Hurley^  in  Fyne's  bailiwick,  within  the  forest  of 
^^       JVindsor^  and  county  of  Berks  \   and  that  the 
The        same  might  conveniently  be  felled,    that   year, 
^IiweraJ    without  destruction  of  the  vert  or  hurt  to  his 
M^gesty's  game ;'  and  the  Justice  in  Eyre  says,  *  I 
have  therefore  thought  good,  for  the  causes  afore- 
said, and  at  the  request  of  the  said  Lord  Love^ 
lacCf  who  is  owner  of  the  said  coppice,  to  give 
licence  to  the  said  Lord  Lovelace  to  fell  down 
and  inclose  the  said  coppice,  so  that  the  same  be 
sufficiently  fenced   and    kept  with    fences   and 
hedges,  according  to  the  assize  of  the  forest,  for 
nine  years  next  coming  after  the  date  thereof." 

There  had  also  been  a  licence  granted  many 
years  before,  in  Henry  IV.'s  time,  to  the  convent^ 
to  fell  their  own  wood,  for  a  particular  purpose, 
which  I  have  already  noticed ;  and  then  again,  so 
late  as  the  6th  of  Charles  I.  there  was  this  li- 
cence granted,  in  consequence  of  the  approbation 
of  the  verderors  of  the  forest^  and  other  officers^ 
to  Lord  LovelacCf  to  fell  and  inclose  his  coppice 
for  that  year,  so  that  the  same  be  sufficiently 
fenced,  and  kept  with  fences  and  hedges,  accord- 
ing to  the  assize  of  the  forest,  for  nine  years  next 
coming.  And  that  is  found  by  the  jury,  who  state 
by  this  verdict,  that  they  further  find,  that  on  the 
I6tb  day  of  January,  in  the  10th  year  of  the 
T€igao{  King  Charles  1.  one  Richard  Libb,  Esq. 
being  then  seised  of  a  certain  coppice,  situate  in 
the  within-named  manor  and  parish  of  Easthamp^ 
steady  in  the  said  forest  of  Windsor^  in  his  de- 
Hiesnej  as  of  fee,  a  certain  other  licence  was  given 

under 
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under  the  hand  of  the  said  Henry ^  Earl  of  Hoi-  1818. 
landj  Chief  Justice  in  Eyre,  of  the  precinct  on  this 
side  Trentf  having  full  power  and  authority,  &c. 
which  is  just  to  the  same  effect  as  that  licence 
which  was  granted  to  Lord  Lovelace :  and  this 
licence,  I  take  it,  was  granted,  according  to  the  iJJwMwaL 
date  of  ity  subsequent  to  the  disallowance  of 
Lord  Lovelace's  claim,  before  tlie  Chief  Justice 
in  Eyre,  which,  I  apprehend,  was  in  the  8th  of 
Chatties  I.  In  the  10th  of  Charles  I.  then  this 
further  licence  is  so  granted :  it  is  precisely  in  the 
same  terms  as  that  which  had  been  granted  to  Lord 
Lovelace,  as  the  owner  in  fee.  It  is,  to  cut  wood 
in  a  coppice,  within  this  manor  oi  Eastkampstead, 
of  which  the  Marquis  of  Downshire  is  now  seised, 
and  with  respect  to  which  he  claims  to  exclude  the 
crown  from  all  forestal  rights  upon  that  manor. 

The  jury,  with  respect  to  the  park,  have  taken 
upon  themselves,  very  properly,  to  decide  upon 
the  forestal  right;  they  state  that  *  the  late  King 
Charles  I.  and  his  predecessors,  were,  from  time 
immemorial,  soised  of  the  within-named  park  of 
Easthampsteadf  in  right  of  his  and  their  royal 
crowns  :  and  that  Charles  I.  being  so  seised,  did^ 
by  letters  patent  made  under  his  great  seal  of 
England^  bearing  date  2A.  Westminster ,  on  the  Sd 
otJunCy  in  the  12th  year  of  his  reign,  grant  for 
him,  his  heirs  said  successors,  to  fVilliam  Trum* 
ball,  Esq.  the  park  of  Easthampstead  :*  not  with 
any  general  words,  which  might  be  of  doubtful 
import  how  much  they  carried,  and  how  much 
they  did  not ;  but  with  certain  express  words ; 

u2  ^to 
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leia.  <  to  hold  and  enjoy  the  same,  free  and  exempt 

1816  ^^^^    ^^^    *^®  ^^^^^  ^^  ^^^   forest,  and  all  the 

The  rights  of  the  crown,  in  respect  thereof,  and  his 

Attorney  * 


Oenbhal  heirs  and  assigns,  for  ever/  So  that,  with  regard 
The  to  the  park,  it  seems  perfectly  clear,  that  by 
DowNiA'as.  fit  and  apt  words  contained  in  this  grant,  not 
only  the  park  passed,  but  all  forestal  rights  passed; 
and  with  regard  to  the  park,  it  may  therefore  be 
said  to  be  disafforested ;  but  then  that  is  confined 
to  the  park,  and  to  the  park  only.  Then  the  ver- 
dict states,  that  the  same  park  has  since,  by  divers 
lawful  conveyances,  become,  and  is  now  vested  in 
the  Marquis  of  Doxonshire. 

These  facts  having  been  found  by  the  special 
verdict,  the  doubt  submitted  to  the  Court  by  the 
jury  is,  whether  or  not,  upon  the  whole  matter 
found,  the  king  is  entitled  to  any  forestal  rights  or 
interest  within  the  within-mentioned  manor  and 
parish  of  Easthampstead^  out  of  the  said  park  of 
Easthampsteadf  for  which  a  compensation  ought 
to  be  made  under  and  by  virtue  of  the  within- 
named  act  of  parliament  made  and  passed  in  the 
53d  year  of  the  king.  That  they  submit  to  the 
judgment  of  the  court;  *  that  if  upon  the  whole 
matter  it  shall  seem  to  the  Court  that  the  king  is 
entitled  to  such  forestal  rights  and  interest  within 
the  within-mentioned  manor  and  parish  of  East- 
hampsteadj  out  of  the  said  park  of  Easthampstead^ 
as  are  claimed  by,  and  to  belong  to  his  majesty  in 
and  over  the  parishes  and  places  within  the  regard 
of  the  said  forest,  then  they  say,  that  the  king  is 
entitled  to  forestal  rights  and  interests  within  the 

within- 
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within-mentioned  manor  and  parish  of  Easthamp^      1818. 


steady  out  of  the  said  parish  of  Easthampstead^ 
in  manner  and  form  as  the  Attorney  General  has  xiie 
within  claimed ;  and  if  upon  the  whole  matter  it  cum^ebai. 
should  seem  to  the  Court  that  our  lord  the  king  was  tI^ 
entitled  to  forestal  rights  and  interest  within  the  p^^^^a^^ 
same  manor  and  parish^  hut  that  such  rights  and 
interest  had  been  diminished  by  grants,  charters, 
or  other  means  above  mentioned,  so  as  that  such 
forestal  rights  are  not  so  extensive  in  the  said 
manor  and  parish  as  in  the  other  manors  and 
parishes  mentioned  in  the  said  act  of  parliament; 
then  they  say,  that  our  lord  the  king  is  entitled 
only  to  such  limited  rights  and  interest  as  it  shall 
seem  to  the  Court  that  our  lord  the  king  is  enti- 
tled unto :  and  in  such  case  it  was  agreed  to  refer 
the  proportion  of  his  majesty's  compensation 
for  such  his  limited  rights  therein,  to  an  arbi- 
trator who  is  mentioned  in  the  special  verdict. 
But  if  upon  the  whole  matter  it  shall  seem  to  the 
Court  that  our  lord  the  king  is  not  entitled  to 
any  forestal  rights  or  interest  within  the  within- 
mentioned  manor  and  parish  oi  Easthampstead, 
for  which  compensation  ought  to  be  made  under 
and  by  virtue  of  the  last-mentioned  act  of  parlia- 
ment :  then  the  jurors  say,  that  our  lord  the  king 
is  not  entitled  to  any  forestal  rights  or  interest  in 
the  within-named  manor  and  parish  of  Easthamp^ 
steady  as  the  Attorney  General  for  our  lord  the 
king  has  within  claimed.  This  is  the  substance 
of  the  special  verdict  which  has  been  found,  and 
which  raises  the  questions  upon  which  the  Court 
are  now  to  decide. 

u  3  It 


1816. 
The 
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181S.  It  was  contended  on  the  part  of  the  cro\vn  that 

there  were  no  forestal  rights  intended  to  be  passed 
by  this  grant  of  Henry  III.  to  the  priory,  which 

^vERAL     ^^  heen  mentioned^^that  there  was  nothing  to 
^         convey  the  forestal  rights,  and  that  the  words  of 

Marquis  of  general  reference  in  the  subsequent  grant  of  the 
crown  to  Chamber lai/ney  after  the  possessions  of  the 
monastery  had  come  to  the  crown,  were  not  suffi- 
cient for  that  purpose,— that  there  was  no  allow- 
ance of  it  in  EyrCj — ^and  that  in  the  reign  of 
Henry  TV.  and  afterwards  licences  were  granted 
to  cut  wood,  which  would  have  been  unnecessary 
if  they  had  had  forestal  rights.  That  I  have  stated 
before  and  observed  on.  Then  the  case  of  Lord 
Lovelace  himself,  who  had  claimed  certain  rights, 
or  rather  exemptions,  within  this  forest  in  the  8th 
of  Charles  I.  was  cited  and  relied  on,  where  cer- 
tainly all  his  claims  whatever  they  were,  were  dis- 
allowed. The  report  of  that  case  is  in  Sir  William 
Jones,  but  Sir  TVilliam  Jones  certainly  has  not 
stated  the  whole  of  the  claim  which  was  actually 
then  made.  It  appears  by  the  record  from  the 
Tower,  that  the  claim  was  more  extensive  than  is 
there  stated:  in  short,  that  the  claim  compre- 
hended every  thing  that  was  granted  by  name  to 
the  convent^  by  the  grant  of  Henry  III.  And  he 
claimed  also  free  warren  which  was  not  given  by 
that  grant  of  Henry  III.  but  by  the  subsequent 
grant  of  Henry  VIII.  It  was,  in  fact,  bringing 
before  the  Court  of  Eyre,  the  whole  that  he 
could  possibly  lay  any  claim  to,  under  any  title 
whatsoever,  and  the  result  of  that  was,  that  by  the 
Court  in  Eyre,  that  claim  was  wholly  disallowed^ 

and 
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0nd  it  does  not  appear  that  any  subsequent  steps  laia 
were  ever  after  taken  to  impeach  that  judgment  ^qiq^ 
of  the  Court  in  Eyre.  The 

Okmbrai. 

It  was  contended  on  the  part  of  the  defendant       The 
however,  that  the  crown,  under  the  circumstances  i)cfw7iBimB. 
was  not  entitled  to  any  fbrestal  rights :  or  if  it 
was,  that  they  were  only  of  a  limited  nature.   To 
shew  that  the  king  was   not   entitled  to  any 
forestal  rights,  or  that  they  were  limited ;  it  was 
contended  that  these  grants  passed  entirely,  or  in 
part,  all,  or  some  forestal  rights.    We  are,  how* 
ever,  of  opinion^  that  they  did  not;   for  the 
grants  themselves  not  being  of  forestal  rights 
in  termSf  but  only  as  it  seems^  to  us^  of  certain 
exemptions  from  forestal  rights^  not  of  the  fores- 
tal rights  themselves^   as   passing,    or  intended 
to   pass,  by  those  grants — exemptions  from  at* 
tending  courts  and  a  variety  of  other  minor 
exemptions^    such   as  from    having  their    dogs 
lawedy  Sfc. : — but  nothing  is  therein  expressed  to 
have  been  intended  to  pass^  so  as  to  exclude  the 
crown  from  exercising  in  right  of  the  crown^  as 
it  has  exercised  in  point  of  fact^  the  forestal 
rights  which  inherently  belonged  to  the  crown. 

But  it  was  contended,  though  not  very  strongly, 
,  that,  supposing  the  monastery  to  have  had  these 
forestal  rights  at  the  time  of  the  dissolution, 
and  that  they  came  with  the  property  belonging 
to  the  monastery,  that  is  to  say,  with  the  manor 
to  the  hands  of  the  crown,  they  were  well  granted 
by  the  new  grant  to  Chamberlayne.  Now  Cham-- 
berlayne^s  grant  certainly  contains  no  special  men- 

u  4  tion 
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1818.       tion  of  any  thing   like  forest  rights:    it   is  a 
1816.       ff^^^^  ^  confined  to  the  manor,  of  the  manor^ 
ATTOiNrr    ^^^  ^^  ^^  privileges,  and  every  thing  which  with 
Gbnbeai;     that  manor  ought  to  be  enjoyed.     Upon  the  dc^ 
The       fcndanfs  construction  of  it  a  great   question 
PPWMBI9S.  would  arisCf  (which,  it  seems  to  me,  ought  to  be 
answered  in  the  negative,)  whether  the  crown 
could,  in  this  way,  convey  the  forestal  rights. 
But  there  was  no  grant  in  the  letters  patent,  of 
any  right  to  chace  or  kill  beasts  of  the  forest. 
The  non-usage,  since  Chamber  lay  ne^s  grant,  ex-r 
plains  what  was  not  comprised  in  it,  and  th^  ac^ 
tual  finding  of  the  jury  upon  this  subject  seems 
to  bp,  I  think,  decisive,  that  the  forestal  rights 
have  ever  been  exercised  by  the  crown,  notwith- 
standing those  grants,  with  the  exception  only  of 
*    forestal  rights  within  the  park,  since  the  deed 
of  the  12th  of  Charles  L 

Upon  the  law  of  the  question,  as  to  what 
passed  under  such  general  words  in  a  grant  from 
the  crown,  I  think  the  case  of  the  Bishop  of  Co^ 
ventry  and  Litchfield,  in  2  Rollers  Abr.  203.  is 
material  to  be  attended  to,  as  it  is  decisive  on  that 
point.  It  is  this  :•— '  If  the  king  grants  certain 
manors,  which  are  within  his  forest  of  Z>.  to  a 
bishop  and  his  successors,  and  grants  besides 
that  they  shall  have  the  said  manor  free,  and 
acquit  of  the  said  forest,  and  pleas  of  the  fo* 
rest,  &c.;  and  after  the  said  manors  come  into 
the  bands  of  the  king,  and  he  restores  them  to 
the  bishop,'— I  say,  restores  them,  for  so  I 
translate  the  word  reddit,  and  that  I  take  to  be 
^)ie  true  meaning  of  it,—'  still  the  bishop  shall 

not 
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not  be  exempted  of  the  forest  for  these  manors/       1B1«» 
In  S  Rollers  Abr.  IfiS.  Tit  Prerogative  le  Roy,     ^^^ 
1.  25.  under   the  head,  of  ^What  things  shall        The 
pass  by  general  words/   I  find  the    following     OsMBRiuk 
case:-^'  The  dean  and  chapter  of/,  were  seised        nw 
of  divers  manors  in  Essex,  in  fee,  and  in  the  Do^sBinf. 
1st  of  Edward  IV.  the  king   grants    to    them 
and  their  successors,    that  they   shall    be    dis- 
charged of  all  purveyance  of  the  king  in  their 
manors  in  Essex ;  and  afterwards,  by  the  S7th 
of  Henry  VIII.  c.  4.  it  was  enacted,  that  the 
purveyors  of  the  king  might  purvey  in  all  for 
the  king's  provision,  as  well  within  liberties  as 
without,  notwithstanding  any  grant  to  the  con-p 
trary;    and  afterwards,  in  the  35  th  of  Henry 
VIIL   the   dean    and    chapter    surrender    their 
manors  to  the  king,  his  heirs   and  successors ; 
and  afterwards  the   king  grants  the   same  ma- 
nors   to    the  ancestors  of  Lord  D'Arcy,  with 
tot  tales  quantas  et  hujusmodi  libertates,  as  the 
dean  or  chapter,  or   any  of  their   predecessors 
had,  any  statute  notwithstanding.     In  this  case, 
in    as   much  as  the   old  liberties  were  extinct 
by  the  statute,  this  general  grant  shall  not  create 
anew  the  said  liberties  that  the  dean  and  chapter 
had  before.*    Then  follows  another  case,  1.  41. 
^  The  bishop  of  Coventry,  among  other  liberties, 
had  a  liberty  de  catallis  felonum,  within   his 
manor  of  B.  and  afterwards  this  manor    came 
to  Henry  VIII.  by  attainder,  and  this  is  grant- 
ed, with  tot  tales  tantas  et  quales  libertates, 
the  bishop,  or  his  predecessors  had  :  the  grantee 
jihall  not  have  by  this  grant  the  same  liberties 

which 
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which  the  bishop  had,  for  when  they  are  once 
extinct^  the  words  of  revivor  will  not  be  suffi- 
cient; but  there  ought  to  be  words  of  grant, 
and  such  general  grant  will  not  be  sufficient*' 
It  seems  to  mCy  therefore,  on  these  authorities 
that  there  is  no  ground  for  contending,  that  the 
general  words  contained  in  this  grant  to  Cham" 
berlayne,  could  grant  tliis  liberty  to  him,  even  pro- 
vided the  convent  had  had  them. 


I  have  already  stated,  that  the  convent  no 
where  appears  to  have  had  granted  to  them  a 
liberty  of  chasing  and  killing  beasts  of  the  forest^ 
but  only  exemptions  from  certain  services,  which, 
as  belonging  to  the  forest,  they  were  boimd  to 
perform,  and  certain  exemptions  from  the  regard 
of  the  officers  of  the  forest,  for  their  defaults. 


I  was  ver}'  desirous  of  finding  what  kind  of 
remedy  there  was,  provided  there  had  been  an  im- 
proper disallowance  of  the  claims,  made  before  the 
Chief  Justice  in  Eyre  :  and  I  find  it  appears,  in  the 
first  place,  that  if  they  should  refuse  to  receive  the 
claim,  there  is  an  old  writ  in  the  Register  de  liber- 
tatibus  allocandisj  which  lies  in  case  of  their  re- 
fusal, and  that  is  mentioned  in  4  Inst.  297.  And 
if  having  received  the  claim,  they  give  an  erro- 
neous judgment  upon  that  claim,  a  writ  of  error 
lies  (it  is  expressly  stated)  from  that  judgment  to 
the  Court  of  King's  Bench*  Now  certain  it  is^ 
that  this  disallowance  of  Lord  Lovelace's  claims 
has  been  acquiesced  in,  from  that  time  down  to 

the 
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the  present,  and  there  appears  to  have  been  no       1818. 


1816. 


attempt,  by  a  writ  of  eiTor,  or  otherwise,  to  get 

rid  of  it,  although  it  is  plain  he  might  have  so       *^^' 

done  if  he  had  thought  proper.  gYkbeal 


0. 

The 


There  was  only  one  point  in  that  case  of  Lord    MirquUof 

.  DOWMIHIRB. 

LovelacCj  which  the  Court  took  time  to  consider 
about,  that  was,  as  to  the  courts  leet ;  but  that  is 
totally  different  from  any  thing  claimed  under  the 
idea  of  forestal  rights  :  that  is  a  grant  of  what  is 
generally  contained  in  grants  to  lords  of  manors; 
but  as  to  all  his  other  claims,  according  to  that  case 
they  were  totally  disallowed  ;  and  he  made  no  at- 
tempt whatever  to  bring  into  review  the  decision 
of  the  then  Court  of  Eyre.  The  jury  do  not  find 
that  these  grants  were  ever  put  in  use ;  on  the 
contrary  it  is  found,  by  this  special  verdict,  that  all 
forestal  rights  were  exercised  by  the  crown  over 
the  manors,  except  within  the  park,  from  the  time 
of  granting  that  park  with  an  exemption  from  fores- 
tal rights,  by  express  name.  What  ground  is  there 
for  saying,  therefore,  the  grantees  had  any  such 
rights  given  to  them,  as  to  exclude  the  crown  from 
the  exercise  of  its  forestal  rights.  They  had  indeed 
certain  privileges,  in  the  nature  of  exemptions: 
and  supposing  those  exemptions  to  have  been 
well  granted,  and  put  in  use,  still  the  king's  fo- 
restal rights,  namely,  his  chace  of  venison,  and 
the  .preservation  of  the  vert,  would  have  remained 
to  the  crown,  notwithstanding  these  grants.  It  is, 
in  respect  of  the  right  on  the  land  principally,  I 
should  imagine,  that  the  compensation  provided 
for  by  the  act  is  to  be  made,  but  it  is  on  the  fo- 
restal 
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1818.       restal  rights,  as  far  as  either  party  is  entitled,  that 
^^•^^'^^      any  right  in  respect  of  the  land  depends* 

1818. 
The 

G™*RAi7  There  seems  to  be  no  ground  for  drawing  any 
^  line  between  the  crown's  being  generally  entitled 
Pqwbshi^  *^  forestal  rights,  or  only  to  some  partial  rights : 
I  mean,  on  any  of  the  facts  of  this  case  :  so  that 
the  second  matter  referred  to  the  Court  seems  not 
necessarily  to  arise;  for  if  we  are  satisfied>  from 
the  facts  disclosed,  that  the  king  still  has  his 
forestal  rights,  I  think  we  are  bound  to  say,  that 
the  first  finding  in  the  matter  referred  to  us,  by 
the  verdict,  is  rights  and  that  the  king  is  entitled 
to  all  his  forest;gI<.rigl>ts.-jqn  this  place,  (with  the 
exception  of  the  park,)  taking  it  in  the  words  in 
which  the  jury  have  referred  the  question  on 
the  matter  to  us. 

It  seems  to  me,  for  the  reasons  1  have  given,  (and 
those  I  am  alone  answerable  for,)  though  the  whole 
Court  concurs  in  the  conclusion,  that  the  king  is 
entitled  to  the  forestal  rights  in  the  way  the  spe- 
cial verdict  has  submitted  them  to  us :  and  there- 
fore the  entry,  I  take  it,  should  be,  that  *  it  ap- 
pears to  the  Court  that  our  said  lord  the  king  is 
entitled  to  such  forestal  rights  and  interest  within 
the  within-mentioned  manor  and  parish  of  East" 
hampsteady  out  of  the  said  park  of  Easthamp* 
steady  (for  that  is  the  question  referred  to  us  by  the 
special  verdict,)  as  are  claimed  by,  and  to  belong 
to  his  majesty,  in  and  over  the  parishes  and  places 
within  the  regard  of  the  said  forest/— ^I  have 

already 
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already  stated,  that  it  appears  very  plainly  that 
this  manor  was  clearly  once  within  the  regard  of 
the  forest,  it  being  so  stated  and  so  found  by  the 
verdict, — and  that  the  '  king  is  entitled  to  such 
forestal  rights  and  interest,  in  manner  and  form 
as  the  Attorney  General  hath  within  claimed/ 
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The 

Attobmbt 

Geiiebxl 

V. 

The 
Marquii  of 

DOWMSHIRX. 


Coram  Richards,  r/^.  ch.  baron. 


1S18« 


IM 


Cuff  v.  Brown,  and  others. 

1  HE  case,  as  it  appeared  by  the  pleadings,  was  as 
follows:— In  the  beginning  of  October  1812,  the 
plaintiff  entered  into  an  agreement  with  the  de- 
fendant Brown  and  Samuel  Cary,  of  Bristol,  who 
were  then  in  partnership  as  conveyancers,  attor- 
nies,  and  solicitors,  to  place  JVilliam  Cuff  the 
younger,  the  plaintiff's  son,  with  them  as  an  ap- 
prentice, in  the  business  of  conveyancer  for  eight 
years,  and  to  article  him  at  the  end  of  the  first 
three  years  as  an  articled  clerk  in  their  business 
of  attornies  and  solicitors,  and  they  were  to  re- 
ceive the  sum  of  \QOL ;  the  payment  of  which  was 
to  be  secured  by  a  promissory  note  for  991*  I9s. 
payable  at  the  end  of  three  years.  The  note  was 
drawn  and  delivered  to  Brown^  and  an  indenture 
dated  the  syth  October  1812,  was  accordingly 
prepared  and  executed  between  Cuff  the  elder 
and  Cuff  the  younger  of  the  first  part,  and  the  de- 
fendant Brown  and  Cary  of  the  other  part.    It 

witnessed 


If  an  appreiH 
tice  after  lenr* 
iM  two  yean 
or  hu  time, 
and  withont 
any  miacon- 
dnct  on  the 
part  of  the 
master,  rnns 
away  of  his 
own  accord, 
and  enlists  as 
a  soldier,  and 
afterwards  is 
wilUnff  to  re* 
turn,  Dttt  the 
master  will 
not  receive 
him  again,  the 
master  is  not 
compellable 
to  return  any 
part  of  the  ap- 
prentice fee. 

Nor  will  the 
court  restrain 
the  holder  of  a 
promissory 
note  given  for 
the  amount 
from  proceed- 
ing to  recover 
itat  law,  by  in- 
junction, under 
such  circum- 
stances. 
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1818.       also  prayed  for  an  injunction  to  restrain  the  dtf-» 
^^      fendant  Hurd  from  suing  out  execution. 

9m 

Brown 

ud  otheri.  The  defendants  by  their  answer  negatived  thcf 
fraud,  and  insisted  that  the  indenture  was  con- 
formable to  the  agreement,  which  was  that  the 
99l»  I9s.  was  to  be  paid  at  all  events  after  the  exe* 
cution  of  the  indenture;  and  the  defendant  Hurd 
denied  any  knowledge  of  the  circumstances  charged 
by  the  plaintiff,  and  that  he  brought  the  action  as 
the  agent  of  Brown^  but  said  that  he  had  received 
it  in  payment  of  a  debt  due  to  him  from  Brown. 

There  were  no  witnesses  examined  on  either 
side« 

Dauncey  and  tVray^  for  the  plaintiff,  contend- 
ed, that  the  indenture  was  not  in  conformity  with 
the  agreement  J  foi*  that  the  premium  was  not  in-- 
tended  to  be  paid,  unless  in  the  event  of  Cuff  the 
son  being  articled  as  an  attorney  to  the  defendant 
Brown  ;  and  that  as  Brown  refused  to  take  Cuff 
the  son  back  again,  the  plaintiff  was  entitled  in 
equity  to  have  the  premium  returned,  or  at  least  a 
proportionate  part;  and  that  Hurd,  whom  they 
alleged  to  be  the  mere  agent  of  Brown,  for  the 
purpose  of  bringing  the  action,  ought  to  be  re- 
strained from  taking  any  advantage  of  the  judgment 
obtained :  and  they  cited  Therman  v.  A  bell  (a). 

Martin  and  Roots,  for  the  defendant  Brown, 
insisted  that  the  indenture  was  conformable  to  the 

(a)  2  Vern.  64. 

agreement; 


Browm 
•ndothen. 
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agreement;  that  the  premium  was  payable  in  the  1818» 
ifirst  instance  upon  the  execution  of  the  indenture,  ^^^ 
and  did  hot  depend  upon  the  contingency  of  his 
being  articled  as  a  clerk  to  Brown  and  Cartfj  in 
tlieir  business  of  attomies-*»that  Brown  had  done 
all  that  was  required  of  him;  and  that  the  contract 
was  broken  and  put  an  end  to  by  the  act  of  Cuff 
the  son— ^that  this  case  was  distinguishable  from 
the  case  ofTherman  v.  A  bell f  because  in  that  case 
the  master  himself  had  put  away  the  apprentice ; 
but  here  the  apprentice  had  run  away— and  that 
there  was  no  case  made  out  to  warrant  the  in* 
terference  of  the  Court :  and  they  cited  Argles  v. 
Heasemany  (b)  to  shew  that  the  Court  would  not 
take  upon  itself  jurisdiction  in  such  a  case. 

Agar  and  Duckwortk,  for  the  defendant  Hurdp 
were  stopped  by 

The  Lord  Chief  Baron,  who  said,  There  is  no 
evidence  to  charge  the  defendant  Hurd,  who  is  a 
bondjide  holder  for  a  valuable  consideration,  with 
any  improper  conduct:  nor  any  case  made  out 
against  him ;  and  therefore  as  against  him  the  bill 
must  be  dismissed  with  costs. 

With  respect  to  the  question  of  jurisdiction,  the 
Court  has  jurisdiction  in  this  case,  as  it  was  ne- 
cessary for  the  parties  to  come  here  to  discuss  the 
question  as  between  the  defendants  Brown  and 
Hurdf  although  the  question  between  the  other 
parties  might  have  been  tried  at  law.    The  pre- 

{h)  1  Atk.  518« 
VOL.  V.  X  mium 
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.1818. 

CUFP 

Brown 

and  others. 


mium  of  100/.  is  a  consideration  applying  to/ and 
extending  over,  the  whole  term  of  eight  years.     I 
am  told  the  deed  is  not  according  to  the  agreement; 
but  wh^  I  see  the  deed  executed  I  must  have  that 
made  out  most  clearly :  and  indeed,  as  it  appears 
to  me,  I  see  no  contradiction  between  them.   The 
point  is  this : — ^The  youth  havitig  remained  as  a 
clerk  two  years  runs  away  of  his  own  accord,  and 
enlists  as  a  soldier:  he  may  or  may  not  come  back: 
he  chuses  however  to  come  back,  and  then  he 
asks    for    a    return   of   the   premium.     It  does 
not  appear  that  there  was  any  misconduct  on  the 
part  of  the  master ;  it  is  not  fair  therefore  that 
the  young  man  should  demand  a  return  of  the 
consideration  money,  because  he  chuses  to  run 
away.     There  is  another  circumstance  to  be  con- 
sidered—he may  stay  with  his  master  for  four 
years,  and  then  run  away  when  his  services  are 
become  more  valuable;  and  is  the  master  to  lose 
the  benefit  of  that  service?    It  is  stated  that  at 
one  time  the  master  was  willing  to  take  him  back, 
but  that  makes  no  difference,  for  there  is  no  con- 
tract to  bind  the  master ;  and  it  was  at  the  mas- 
ter's option  to  take  him  back  or  not.     It  makes 
no  difference  the  money  not  being  paid  at  the 
time;  for  if  the  money  was  due -on  the  note,  it 
must  be  paid,  if  you  can  apply  it,  as  the  conside- 
ration for   the  indenture   being  executed.     The 
master  performed  his  contract  until  it  was  put  an 
end  to  by  the  apprentice,  and  he  is  therefore  en- 
titled to  retain  the  money  arising  from  the  note, 
as  much  as  if  the  premium  had  been  paid  in 
monev.     The    bill    therefore  must  be  dismissed 
against  the  defendant  Brown  without  costs. 

Coram 
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Coram  hichards,  l^.  ch.  baron.  i818. 


Saiwrdayf 
trtk  Jamuary. 


Farebrgther  «?.  Prattent  and  Aitcheson* 

IHE  plaintiff  (an  auctioneer)  sold  to  the  de«  a  pUintiir  in 
fendant  Prattent  an  estate,  belonging  to  AitchC'-  ingbuiLving 
son,  by  public  auction^  on  which  the  purchaser  power  to  bring 
paid  him  a  sum  of  money,  by  way  of  deposit,  but  forage  Coart, 
the  defendants  did  not  conclude  the  purchase,  in  ^^,ai- 
consequence  of  disputes  about  the  title.  ^rthSde^d* 

ants  hxwe  not 
answered,  and 

Both  of  them  had  claimed  the  deposit-money  atthe'CSring, 
from  the  plaintiff,  and  Prattent  brought  an  ac-  */ p^eir^o* 
tion  at  law  to  recover  it.     The  plaintiff  filed  this  ^g^^JjL 
bill  for  an  interpleader  and  an  injunction,  and  he  bnmghtinto^ 
paid  the  deposit-money  into  Court,  minus  the  want  of  j 
auction  duty,  which  he  had  paid  to  the  excise* 

Both  the  defendants  appeared;  but  Aitcheson 
afterwards  absconded,  and  never  put  in  an  answer. 
The  plaintiff  having  proved  him  to  be  in  con- 
tempt, *  obtained  an  order,  that  as  to  him  the  bill 
should  be  taken  pro  confesso. 

The  cause  came  on  for  hearing  in  the  course  of 
the  last  Term,  as  between  the  plaintiff  and  the 
defendant  Prattent ;  but  the  other  defendant, 
who  had  not  answered,  did  not  then  appear;  when 


He  was  also  outlawed. 

X  2  Rose^ 
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1818.  Rosiy  for  the  defendant  Prat  lent,  raised  the  ob* 

jection,  that  even  if  this  were  properly  a  case  of 


Farebro- 

THBR       interpleader,  (which  he  submitted  it  was  not,)  it 
Prattbiit    could  not  be  sustained  till  all  the  parties  called  on 
AiTCHBsoir.   to  interplead  were  brought  before  the  Court,  and 
were  present  at  the  hearing. 

In  Stevenson  v.  Anderson  (a)  the  Lord  Chancel- 
lor said,  that  it  rests  upon  the  plaintiff  to  bring  all 
the  parties  into  the  field  who  are  to  contend  toge- 
ther, whether  they  were  within  or  without  the 
jurisdiction ;  and  in  Jones  v.  Gilham  (i)  it  was 
held  to  be  the  course  of  practice,  that  the  plain- 
tiff should  set  down  the  cause  for  hearing.  It  is 
therefore  incumbent  on  him,  in  the  first  instance, 
to  put  the  cause  in  a  state  to  be  heard,  whatever 
protection  the  Court  may  afterwards  think  fit  to 
extend  to  him,  by  injunction  or  othervvise,  with 
respect  to  the  subject-matters  of  the  prayer  of 
his  bill. 

The  Lord  Chief  Baron  enquired,  if  any  prece- 
dent was  in  the  recollection  of  any  of  the  Bar 
who  were  present,  of  an  interpleader  decreed, 
where  one  of  the  defendants  had  not  answered, 
and  did  not  appear  at  the  hearing:  Roupell  having 
mentioned  the  case  of  Hodges  v.  Smith  (c). 

The  cause  was  then  ordered  to  stand  over^  to 
afford  counsel  an  opportunity  to  furnish  them- 
selves with  whatever  precedents  and  authorities 
there  might  be  to  be  found  on  that  point. 

(a)  2  Vea.  &  Bea.  407.  {c)  1  Cox,  367. 

lb)  Cooper's  Cli.  R«p.  219. 

^  The 
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The  counsel  for  the  plaintiff  now  admitted, 
that  he  had  not  met  with  any  case  more  in  point 
than  that  of  Hodges  \.  Smith :  which,  however, 
(he  submitted,)  was,  in  principle,  an  authority  for 
going  into  the  case,  and  making  a  decree  in  the  AiTcuEsoit. 
absence  of  one  of  several  defendants ;  and  having 
stated  his  merits, 


Farebro- 

THBA 

V. 

PRATTBIIT 

mod 


The  Lord  Chief  Baron  determined  (having  ob- 
served that  there  was  no  doubt  that  the  present 
was  a  proper  case  of  interpleader)  that  the  Court 
might  make  a  decree  in  favor  of  a  plaintiff,  in  the 
absence  of  a  defendant,  who  was  in  contempt  for 
want  of  answer,  provided  the  plaintiff  had  used 
all  necessary  diligence.  Here  the  plaintiff  (having 
appeared)  the  absent  defendant  is  still,  in  the  eye 
of  the  law,  before  the  Court,  although  not  present 
at  the  hearing.    Therefore  there  must  be  a 

Decree  for  the  plaintiff:  with 
Costs,  to  be  taxed,  and 
paid  out  of  the  fund  in 
Court. 


x3 


Taylor 


17tk, 
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1818.     >^>w«<^  ^/^  jt,Aaf  uif-/<r        '     ' 
^-"v^^     Tatlob  v.   Bakeb,   Stuong,   MetcalfS,  and 

ifaparchaser  ThE  plaintifF  filed  this  bill  in  the  character  of  a 

formed  that  prioi  incumbrancer,  with  notice,  prs^ying,  to  be 
prerio^da^  let   in   to  redeem  a  previous  mortgage,   subse- 

iiriiichwoQid'^'  qjucntly  assigned   to   the  defendant  Baker ;  and 

the*ian!^1IS-  that  a  posterior  fraudulent  sale  to  him  might  be 

oTtiwpmr!"*  set  aside;   and  for  an  injunction  of  a  pending 

u^STadTSa'.  action  of  ejectment. 

cient  notice  as 
to  put  him  on 

SettStll?^^  The  bill  stated,  that  the  plaintifF  had  advanced 
ofV^^SSi  ^^  defendant  Strong  300/.  on  the  security  of 
""inf  iS*™*'  certain  freehold  and  copyhold  property,  at  tliat 
^een  told  that  time  subjcct  to  a  prcvious  mortgage  for  250/. 
inent,  who,  in   by  a  term  of  one  thousand  years  in  the  freehold, 

tact*  had  a 

mortgage,  it  and  a  defeazible  surrender  of  the  copyhold,— -that 

certain  ex*  iu  Consideration  thereof  Strong  executed  to  the 

ticej  and  tfaT  plaintiff  a  lease  and  release  (30th  and  31st  October 

aside  conr^.  1814)  in  fee  of  the  freehold,  and  covenanted  to 

^^nS^th  surrender  the  copyhold,  (the  plaintifF  being  then 

^*o^2e*"  ^^^  afterwards  in  possession,  as  leasee  to  Strong,) 

Kmce"?^  and  that  the  deeds  were  afterwards  enrolled  iu 

Where  a  ^^^^  mauor  court. 

sale  or  mort- 
gage ii  a  fraad 

on  a  prior  in-       Soou    after  Baker   (who    was    a   relation  of 

combrancer,  ^ 

the  Gonrt  will  Strong)  applied  to  him  for  a  security  on  the  pre- 
against  the  miscs  SO  mortgaged,  for  certain  money,  which 
mortgagee,  on  Baker  claimed  to  be  owing  from  Strong  to  him ; 
thcdwd"  and  Strong,  after  some  delay,  at  length  (having 
first  mentioned  the  mortgage  to  plaintifF,  as  a 
reason  why  he  could  not  do  so,)  agreed  to  sell  to 

Baker 
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Baker  the.  property  for  a  nominal  consideration  of       I8I8. 
500/.:  with  a  condition,  th^-li^  in|gJit%e^aVli-      tatloh 
berty  to  re-purchase,  on  payment  of  that  sum,       baIlbr 
with  costs  and  interest;  and,  on  Ith  November    andotheis, 
1814,  he  signed  an  agreement  to  that  effect,  but 
no  money  passed.    In  January  1815,  the  plain- 
tifTs  attorney  apprised  Metcalfe,  the  defendant 
Baker's  attorney,  of  the  mortgage  to  plaintiff, 
and  shewed  him  the  deeds,  and  gave  notice  to  the 
first  mortgagee  not  to  allow  Baker  to  redeem. 
Strong,  on  the  10th  January,  executed  a  similar 
security  to  Baker,  to  that  which  he  had  given 
the  plaintiff;    and  on  the  13th,  the  first  mort- 
gagee, notwithstanding  the  notice,  executed  an 
assignment  (dated  3d  January)  of  his  term  to 
Metcalfe,  (Baker's  attorney,)  in  trust,  to  attend, 
&c.;  and,  on  the  23d,  Strong  surrendered  the 
copyholds    to  Baker,    who  was   then  admitted. 
Baker  then  brought  an  ejectment,  on  the  demise 
of  Metcalfe. 

Baker,  by  his  answer,  denied  being  acquainted 
with  Strong's  affairs,  or  with  the  plaintiff's  mort- 
gage,—^the  claim  by  him  of  any  debt,— and  the  al- 
leged agreement  j  but  he  stated,  that  he  had  some 
time  before  become  answerable  for  Strong  to  the 
amount  of  fl50/. :  and  that  Strong  wishing  to  pay 
it,  and  wanting  further  pecuniary  assistance, 
agreed  with  him  (Baker)  to  sell,  &c.  for  500/.; 
and  that,  at  the  time  of  the  treaty,  Strong  said^ 
he  had  given  a  judgment,  or  warrant  of  atto?'- 
ney,  to  the  plaintiff,  for  money  borrowed  of  him, 
but  that  he  had  then  no  knowledge  of  the  mort- 
gage; 
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1818*       GAGE ;  and  he  (and  Metcalfe  and  Strong)   ad- 
Taylor      mitted  the  other  material  facts  charged  in  the  bill, 
Bakkk      *^^  *^^'  ^^  money  passed  at  the  time  of  execut- 
MBdotiie^    ing  the  deeds;  hwt  Baker  stated,  that  he  after- 
wards paid  the  w^ole  to  Strong*^  creditors,  on  his 
acco\intt 

Dauncey  and  Treslow^  for  t|ie  plaintiff,  sub- 
mitted that  the  questions  were,  whether  Baker 
had  had  such  notice,  as  that  he  ought  to  have  as-r 
certained  what  incumbrances  there  were  on  the 
property,  or  be  bound  by  the.  prior  charge :  and 
whether  he  had  had  such  notice  in  time.  To 
support  the  affirmative  of  both  those  propositions, 
they  cited,  as  to  the  first,  Allen  v.  Anthony  (a), 
Daniels y^  Davison  (&),  and  the  cases  there  cited; 
and,  on  the  second,  Toufyilli  v.  Nash  (c),  Story 
V.  Lord  Windsor  (rf),  Maundrellv.  Maundrell  (f), . 
More  V.  Mayhew  (/),  and  PFigg  v.  fFigg  (g) ; 
and  they  contended,  that  under  the  dishonest  cir-« 
cumstances  of  this  case,  the  plaintiff  was  entitled 
to  a  decree,  with  costs, 

Martin^  Wetherell^  and  Wakejieldj  for  the  de-* 
fendants,  contended,  that  under  the  circumstances 
Baker  had  not  sufficient  notice,  the  plaintiff's  pos- 
session being  no  more  than  that  of  any  other 
tenant ;  and  that  if  it  should  be  considered  that  he 
had  had  notice,  it  was  received  too  late,  and  that 

(a)  1  Men  282.  (e)  10  Yes.  246—271. 

(6)  16  Vei.  249.    17  lb.  433.  (/)  1  Ch.  Ca.  34. 

(c)  3  P.  Wms.  307.  Cjr)  1  Atk.  384, 
(f09Atk.63O. 

he 
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he  was  not  prevented  by  it  froni  securing  to  him-       i®l^ 
self  a  debt,  previously  due  from  Strongs  or  from     xatm>« 
purchasing  the  equity  of  redemption  which  Strong       b^^ 
possessed,  and  acquiring,  by  redeeming  the  first    M«*«' 
mortgage,  the  legal  estate.     This  being  an  equity 
of  redemption  only  which  had  been  purchased,  dis- 
tinguishes the  present  from  the  cases  cited,  the  sub- 
ject-matters of  which  were  legal  estates.    Alt  that 
was  done  hy  Baker  in  this  case,  amounted  irterely 
to  a  redemption  of  a  first  mortgage  by  a  third 
mortgagee,  without  notice  of  the  second,  which, 
in  equity,  may  be,  and  is  constantly  done. 

As  to  costs,  they  submitted  tliat  this  being  the 
case  of  a  mortgagee,  the  defendants  would  be 
entitled  to  their  costs,  whatever  might  be  thp 
result  of  this  cause. 

RfCHARDS,  Lord  Chief  Baron*,  (having  stated 
all  the  circumstances  of  the  case  with  much  parr 
ticularity,  both  at  the  commencement,  and  in  the 
other  corresponding  parts  of  the  judgment,)  ob- 
served ;  Whpn  Strong  mortgaged  the  premises  to 
the  plaintiff,  he  was  merely  the  owner  of  the  equity 
of  redemption,  whjch  he  conveyed  to  Taylor  by 
the  deed  of  October  1814.  Afterwards  Baker  pro- 
posed to  purchase  the  property;  and  he  admits,  that 
during  that  treaty  Strong  informed  him,  that  he 
had  given  the  plaint  ijf  a  judgment,  or  warrant  of 
attorney y  so  that  he  clearly  had  i^ptice  that  some 

*  The  Reporter  was  not  present  when  thk  judgment  was 
delivered,  bat  he  has  been  favored  with  a  short  and  accurate 
ppte  of  it,  which  maj  be  safely  relied  qn, 

sort 


3iO 


laiBi 
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sort  of  security  had  passed  from  Strong  to  Taylor^ 
and  that  was  certainly  such  notice  of  an  existing 
prior  incumbrance,  as  should  have  put  him  on  fur- 
ther enquiry.  Soon  after  that  the  plaintiff's  at- 
torney sliewed  the  deeds  to  Metcalfe,  Baker's 
attorney,  so  that^  undoubtedly^  the  treaty  and  the 
purchase  were  completed  after  admitted  notice. 
Theuj  Baker  having  procured  the  first  mortgage 
to  be  assigned  to  him,  the  Court  could  not  inter- 
fere to  restrain  him  from  getting  the  possessicm 
by  law,  because  he  had  clearly  acquired  the  legal 
estate. 


On  that  part  of  the  case,  the  rule  certainly 
is,  that  between  parties  who  have  equal  equity, 
whoever  gets  the  legal  estate  shall  be  preferred : 
but  then  there  must  be  equal  equity,  not  only  in 
their  titles,  but  in  the  transactions  on  which  their 
claims  are  founded.  Here  (it  is  true)  both  parties 
were  equitable  incumbrancers,  but  the  plaintiff 
was  a  prior  mortgagee :  and  though  the  defendant 
Baker  had  acquired  the  legal  estate,  it  is  clear 
that  before  taking  his  mortgage,  and  thereby 
getting  the  legal  estate,  he  knew  that  Taylor  had, 
at  that  time,  an  honest  charge  on  the  estates:  and 
even  had  it  been  but  a  judgment,  it  would  still 
have  been  a  lien  on  the  land,  and  therefore  such 
notice  of  some  species  of  prior  incumbrance  as 
would  have  bound  the  mortgagee,  and  it  became 
Baker^s  duty  to  ascertain  as  he  might  have  done 
the  true  state  of  the  fact 


In 
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In  all  events,  then,  supposing  Baker  to  have 
any  right  at  all  against  the  plaintiff,  it  could  only 
be  on  the  ground  of  the  money  (if  any)  which 
had  been  actually  paid  by  him  on  Strong*s  ac- 
count, prior  to  the  2d  of  January.  But  he  would 
not  be  entitled  even  to  that,  if  he  bad  had,  in  point 
of  fact,  notice  of  the  plaintifTs  prior  imcumbranccy 
which  I  cannot  but  consider  that  he  had ;  and  I 
think  that  there  is  no  difference  in  this  case,  in 
point  of  law,  whether  it  wire  a  judgment  or  a 
mortgage,  and  notice  of  one  was  equivalent  to 
notice  of  the  other, 
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As  to  the  costs,  notwithstanding  the  rule,  that 
a  mortgagee  generally  is  entitled  to  costs,  yet 
when  there  has  been  unfair  dealing,  that  forms  an 
^exception ;  therefore  the  defendants  Baker  and 
Strong  must  not  be  allowed  costs. 

The  ejectment  being  founded  on  a  legal  right, 
I  cannot  restrain  the  defendant  from  proceeding, 
Jn  ftU  other  respects  I  shall 

Decree  for  the  plaintiff, 

With  Costs. 


Coram 
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Coram  richards,  l".  ch.  baron* 

1818. 


TwMMdMfy 

^^^lH^a^.'       Randolph,  Clerk,  v.  Gordon  and  others. 

£?  idence.       rr% 

AdocomeBt  1  HE  defendants  in  this  suit  for  an  account  of 
w$^e^  *  tbc  tithes  of  hay  and  grass,  had  set  up  two  pay- 
t^>wtbe  nients,  as  moduses,  in  their  answer,  by  way  of 
^wSSci^  defence  j  and  in  proof  of  them  offered,  in  evi- 
^cncehe^de-  ^^^^^»  ^  Certain  book,  containing  entries  of  cus- 
titf^^ Court  *^^^^  payments  made  in  tlie  parish,  i^  lieu  of 
ofitoMtiien.    the  tithes  in  question, 

Qcity;  and  IT 
no  snch  proof 
is  giTOiy  (liis 

^iSSTmk?*      To  establish  the  propriety  of  the  custody  of 
aeiait)itwiu  this  piccc  qf  evidence,   Thomas  Mott  (the  dc- 

not  be  pof^  A  '  '% 

Bitted  to  be  fendaut's  attorney)  deposed^  that  the  book  was 
ofitibebg  the  property  of  Francis  Stanley ,,  one  of  the  de- 
fipndspits,  ^d  that  he  had  received  it  from  him. 

And  he  also  stated,  as  proof  of  the  hand-writr 
ing,    that  he  believed  that  the  whole   of  the 


SQcbjifofMr 
custody,  M 
woeldmkeit 
endcace* 

Deposition— 


bS?k*rSSSi  W"^^^g  ^°  *^®  '^^^  w^  ^f  the  hand-writing 
fa  evidence)  of  IVUUam  Stanley^  D.D.  (the  grandfather  of  the 
thedefoDdant,  defendant, 

from  whom  deponent  received  it :  and  that  be  believed  the  whole  of  the  writing  in  the 
said  book  to  be  of  the  hand-writing  of  tV.  Stafdey,  the  grandfather  of  F.  Stanley;  (throngh 
whom  the  book  was  connected  with  the  matter  before  the  Conrt)  and '  tJuU  tkedepmeni  wob 
ike  better  eitaUed  to  tttUe  of  whoee  hand^writrng  he  believed  the  said  book  to  be,  from  hie  kmome 
eompm^ed  the  writing  intkeeaid  book  witktke  originid  wiU  in  Doeton^  Commone.^  theaaid 
W.  SiwUey,  which  appears  to  be  whoUy  in  hie  own  hand-writing;  and  that  he  believed  the  stud 
book,  wed  the  eaid  will,  to  be  written  by  one  wed  the  eame  permm  :*— does  not  famish  snch  proof 
of  the  hand-writuig  of  W.  Stanley,  as  to  be  evidence  that  the  book  was,  in  point  of  fact, 
written  by  him ;  because  the  witness  does  not  state  that  he  has  any  reatone  for  believing^ 
or  mewtt  of  knowing,  that  either  the  book  or  the  will  is  of  the  hand-writing  of  fV.  Stanley^ 
as  from  having  corresponded  with  him,  or  having  seen  him  write,  Sec, ;  for  without  such 
statements  the  testimony  of  the  deposition  is  merely  matter  of  inference  in  form,  and  does 
not  warrant  the  condnsioo  in  sabstance. 
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defendant^  F.  Stanley)^  who  liad  been,   (as  de-       1BI8. 
ponent  was  informed  and  believed,)   rector  of  rawim>i,ph 
the    parish   from    the   year    I69O    to    1723,    or     q^^^^ 
thereabouts;  and  that  he  was  the  better  enabled    *»<* other.. 
to  state  of  whose  hand-writing  he  believed  the 
said  book  to  be,  from  having  compared  the  writ- 
ing  in  the  said  book  with  the  original  will^  in 
Doctors'  Commons,  of  the  said  William  Stanley, 
rvhich  appeared  to  be  wholly  in  his  own  hand- 
writing,  and  that  he  believed  the  said  book  and 
the  said  will  to  be  written  by  one  and  the  same 
person. 

Dauncey  and  Boteler  objected  to  this  docu- 
ment being  read :  1st.  its  not  having  been  proved 
to  have  come  out  of  a  proper  custody,  (there  be- 
ing no  privity  between  the  plaintiff  and  the  party 
from  whose  possession  it  was  produced)  so  as  to 
make  it  evidence ;  and,  2dly,  that  the  testimony 
to  the  hand-writing  of  IVilliam  Stanley  was  defi- 
cient, because  the  witness  had  expressly  grounded 
his  knowledge  on  a  comparison  of  the  hand- 
writing in  this  book  with  that  in  a  will,  the  hand- 
writing of  which  had  not  been  previously  proved. 

Fonblanque,  Martin,  and  Palmer^  contra,  de- 
nied that  the  witness  had  founded  his  testimony 
on  the  similarity  of  hand-writing  in  this  book 
with  that  of  Dr.  Stanley's  will,  for  he  had  only 
offered  that  fact  as  a  corrobomtion  of  the  testi- 
'  mony  borne  by  him  to  its  being  of  the  hand- 
writing of  the  doctor ;  and  they  contended,  that 
the  effect  of  the  primary  testimony  was  sufficient 
to  establish  the  fact,  of  this  book  having  been 

written 
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written  by  the  hand  af  Dr.  Stanley  f  and  that  it  was 
.as  mucU  as  had  ever  been  required  in  proof  of  the 
identity  of  hand-^writing. 

»They  cited  a  case  from  Justice  Buller^s  Nisi 
Prius  {a)y  where  Lord  Hardwickc  admitted  proof 
by  similitude  of  the  hand-writing  sworn  to  by  a 
witness,  who  had  inspected  parish  books,  for  the 
purpose  pf  comparing  the  writing  in  question  with 
the  parson's  signature  there.  So  in  Roe  v.  Raxv- 
lins  {b\  the  same  sort  of  evidence  was  received  by 
Le  Blanc,  J.  In  Moretvood  v.  fVood  (c),  the  simi- 
larity of  a  signature  with  the  hand-writing  of  a 
will,  was  held  to  be  sufficient  proof.  All  writ- 
ings, which  are  not  considered  as  proving  them- 
selves, can  only  be  proved,  after  great  length  of 
time,  by  such  means  as  have  been  here  resorted 
to,  being  the  best  evidence  of  which  the  nature 
of  such  documents  is  capable.  To  the  same  pointy 
they  mentioned  a  case  of  The  Earl  of  Egremont 
v.  Lord  Vavasour ,  said  to  have  arisen,  some  years 
ago,  on  the  northern  circuit,  where  books  coming 
from  a  chest,  in  which  the  muniments  of  the 
manor  were  preserved,  bearing  intrinsic  marks  of 
having  been  written  by  a  former  steward  of  the 
manor,  were  received  without  further  proof,  in 
consideration  of  the  impossibility  of  furnishing 
bettei^  evidence  of  the  hand-writing  at  so  distant 
a  period. 

As  to  the  custody,  they  submitted  that  the  pos- 
session of  the  book  by  Stanley  was   sufficient. 


(c)  P.  236. 
\b)  7  East,  382. 


(c)  14  East,  327,  in  notii. 
And 


Randolph 

OORDOW 


SITTINGS   AFTSR  MICH.   TERM,   58  GEO.  III.  315 

And  they  cited  the  case  of  Bertie  v.  Beaumont  (rf),  isis. 
where  a  receipt  was  admitted  in  evidence,  and  was 
allowed  to  have  come  out  of  the  proper  custody 
under  circumstances  precisely  similar,  without  any 
proof  of  the  hand-writing,  the  Court  holding  that 
the  person  who  possessed  the  receipt,  being  of  the 
same  name  with  the  person  from  whom  he  derived 
it^  and  to  whom  it  had  been  given,  that  they  were 
so  connected,  as  to  make  his  the  proper  custody, 
and  reasonable  evidence  of  proper  custody,  is  all 
that  can  be  required,  and  is  sufficient  Here  it 
is  in  proof,  besides,  that  this  defendant  is  descend- 
ed from  the  family  of  the  owner  of  the  book. 

Richards,  Lord  Chief  Baron  (dispensing  with 
the  reply).  There  is  no  doubt  that  such  books  as 
these  should,  in  all  cases,  be  proved  to  have  come 
from  the  proper  custody:  and  to  prove  that,  in 
this  case,  it  was  necessary  to  shew  that  the  de- 
fendant Stanley  f  in  whose  possession  it  was,  being 
the  grandson  of  the  former  rector  of  that  name, 
had  found  this  book  among  his  grandfather's 
papers.  If  that  had  been  proved,  the  book,  as 
far  as  relates  to  the  question  of  custody,  would 
have  been  admissible  evidence ;  but  that  has  not 
been  done  in  the  present  case.  It  is  said  to  have 
come  from  the  custody  of  a  person,  who  is  one  of 
the  defendants,  and  a  grandson  of  a  former  rector, 
and  that  he  delivered  it  to  his  attorney,  but  where 
he  himself  got  it  from  is  not  stated,  and  it  might 
have  been  from  Mr.  Martin's  library  for  any  thing 

(d)  Ante,  vol.  ii.  307. 

that 
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1818.       that  appears  here.    There  are  many  cases  in  which 
kandolpr    l>ooks  of  this  sort  have  been  rejected,  because 
Gordon      ^^^^Y  ^^^^  ^^^  ^^^  provcd  to  have  comc  out  of 
•ndotken.    fj^g.  proper  custody ;   and  I  recollect  a  case  in 
which  a  book  was  produced,  as  coming  out  of  the 
Bodleian  Library,  but  the  Court  would  not  re- 
ceive it.    The  rule  is  the  same,  in  regard  to  these 
books,  as  it  is  with  respect  to  terriers,  which  must, 
in  all  cases,  be  shewn  to  have  been  produced  from 
the  proper  depositories.    I  cannot,  therefore,  re- 
ceive this  book,  coming,  as  it  does,  merely  out  of 
the  custody  of  a  defendant,  without  further  evi- 
dence of  the  custody  from  which  he  also  procur- 
ed it* 

Another  objection  was  made  to  tlie  proof  of  the 
liand-writing  of  the  former  rector  in  the  book,  by 
whom  the  book  is  said  to  have  been  written  # 
If  it  were  really  written  by  him,  it  is  certainly  of 
great  value,  because  books  written  by  preceding 
rectors,  are  always  admissible  evidence  against 
their  successors-    But  how  is  the  hand-writing  of 
Dr.  Stanley  attempted  to  be  proved  ?  A  book  is 
produced,  which  we  will  say,  for  the  sake  of  ar- 
gument, was  found  in  the  street,  and  I  am  called 
upon  to  believe  it  to  be  in  the  hand-writing  of 
the  former  vicar,  because  it  is  said  to  be  very  like 
it.    I  recollect  many  cases,  in  which  I  have  my- 
self been  counsel,  where  books  have  been  rejected, 
supported  merely  by  the  proof  of  the  similarity  of 
the  hand-writing,  to  writings  by  the  same  person^ 
although  the  resemblance  had  been  proved  in  a 

tolerably 
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tolerably  satisfactory  manner;  and  certainly  such 
loose  evidence,  if  admitted  generally,  would  let 
in  great  difficulty  and  inconvenience.  In  all 
cases,  where  such  proof  has  been  received,  it  has 
passed,  sub  silentiOj  in  cases  where  no  objection 
has  been  made  to  it ;  but,  in  the  present  case,  the 
hand-writing  is  not  proved,  even  by  an  apparent 
similarity;  for  what  is  the  evidence?  The  witness, 
looking  at  the  book,  says,  he  believes  it  to  be  in 
the  hand-writing  of  Dr.  Stanley  ;  not  because,  as 
a  person  residing  at  a  great  distance,  he  had  ever 
been  in  the  habit  of  corresponding  with  him,  but 
because  the  hand-writing  in  the  book  is  the  same 
with  that  of  his  original  will  in  Doctors'  Com- 
mons^ which,  he  only  says,  appears  to  be  in  the 
hand-writing  of  Dr.  Stanley ,  and,  as  he  believes, 
was  written  by  one  and  the  same  person,  and 
therefore  he  considers  the  will  to  be  in  the  hand- 
writing of  the  rector ;  but  he  does  not  say  what 
means  he  has  of  knowing  that^  either  from  hav- 
ing ever  corresponded  with  him,  or  from  ever 
having  seen  him  write,  or  any  of  the  usual  sources 
of  knowledge.  Because,  therefore,  it  is  a  will, 
and  because  it  appears  to  have  been  written 
wholly  by  the  same  person,  he  ventures  to  swear 
that  he  believes  it  was  all  written  by  the  testator ; 
but  we  all  well  know,  that  there  are  very  few 
persons  who  write  their  own  wills  themselves. 
AH  that  could  be  deduced,  with  any  correctness, 
from  the  facts  stated  by  this  witness  is,  that  as  the 
will  appeared  to  be  all  in  one  hand-writing,  he 
therefore  concluded  that  some  person  wrote  the 
VOL.  V.  T  whole 
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1818.       whole  of  it,  but  not  that  that  person  was  the  tes- 

j^J^IJJ^^     tator  himself*    The  person  who  wrote  the  will 

OoMov      certainly  may  have  been  the  person  who  wrote 

vidotiieri.    this  book,  but  it  does  not  follow  that  either  was 

written  by  Dr.  Stanley., 

I  cannot  omit  to  observe,  that  the  very  terms 
of  the  deposition  shew,  that  it  was  cautiously 
worded,  and  manifests  an  intention  not  to  speak 
otherwise  than  doubtingly,  and  by  inference. 
But  it  never  can  be  inferred  that  a  will  is  in  the 
hand-writing  of  a  testator,  merely  because  it  is 
his  will,  and  therefore  it  is  impossible  that  such 
evidence  as  this  can  be  received  as  proof  of  hand- 
writing. 

Evidence  rejected* 


Coram 
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Coram  richabiis,  i.^  ch.  baron. 


181S. 


Drew  v.  S.  B*  Harman,  L  Harmak,  and        tndnadaf^ 
Bernard.  tutJammy. 


This  bin  stated,  that  Fetters  Harman,  deceased,  ^^'S^^!Zu 
had,  in  his  life-time,  executed  a  bond  to  the  de-  uitendijciiarg. 

g%      •  ^  to  secure  • 

fendant  Bernard  (and  another  person,  since  dead),  bood  debt,  for 
for  securing  5001.  to  be  paid  to  them  when  Eliza^  gugetthcpiir. 
bethDajf  (whom  he  afterwards  married)  should  and  pays  the' 
attain  the  age  of  twenty-one,  upon  trust,  for  the^  Ste'pucfaiiM^ 
benefit  of  her  and  her  children ;  and  that  he  also  ^^^i  to"^^ 
delivered  to  them  the  title-deeds  of  certain  free*  Seplo^m* 
hold  property,  as  a  collateral  security.    Elizabeth  S^  frll^rom* 
Harman  attained  the  age  of  twenty-one,  soon  bron^J^Vore 
after  the  execution  of  the  bond.    Fetters  Har^  mJ?  wU^ored 
man  died  without  paying  the  money,  having  by  ^Jjf^J^f 
his  will  devised  his  said  freehold  property  to  the  J«  ^^V  *>4L!^ 

^     t:       J  have  the  estate 

defendants,  S.  B.,  and  /.  Harman.  and  another  re-conveyed  to 

bim,  and  a  de- 

person,  in  trust,  to  sell,  and  with,  &c,  to  pay  off  the  ciamtionofihe 
said  bond;  and  he  appointed  them  his  executors,  persons enti- 
/.  Harman  proved  the  will,  and  with  the  consent  the  money, 
of  S.  B.  Harman  (the  other  executor  having  re«  Tre  two  seu  of 

claimants,  he 
will  be  consi- 
dered merely  as  a  mortgagor,  filing  a  bill  to  redeem,  and  most  pay  all  the  costs,  altbovgh 
he  have  paid  the  money  iaio  Conrt 

An  interlocntory  order  for  an  ii^innctioii,  cannot  be  considered  in  argwnent  as  affect- 
ing  the  ultimate  decision  of  a  cause. 

If  there  are  cettvU  qu$  tnist,  who  onght,  in  strict  regularity,  to  be  made  parties  to  such 
a  suit,  and  are  not  so  brought  before  the  Court,  their  interests  may  be  ascertained  and 
protected  (by  indulgence  of  the  Court),  by  a  petition  to  be  presented  by  them  for  that 
purpose,  to  obviate  further  delay  and  expence. 

T  2  nounccd), 
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1819.  nounced^  mortgaged  the  premises  to  the  said 
i>ii^  obligees  for  500/.  The  Harmans  afterwards 
6.B.RAR1CA1I  ^P*^^^  *^  sell  the  premises  to  the  plaintiff  for 
•Bdotben.  700/., — ^to  discharge  the  bond  out  of  the  personal 
estate  of  the  testator — and  to  procure  the  title-deeds 
to  be  delivered  up  to  the  vendee;  500/.  of  the 
purchase-money  was  to  remain  in  the  plaintiff's 
ha,nds,  in  the  mean  time,  as  a  security,  until  the 
bond  debt  should  be  paid,  a  mortgage  to  be  execut- 
ed by  him  to  them  for  that  sum,  and  the  plaintiff 
was,  in  the  mean  time^,  to  be  let  into  possession. 
The  premises  were  accordingly  conveyed  to  a  trus- 
tee, for  the  plaintiff,  in  October  1807,  and  plain- 
tiff executed  the  mortgage,  and  a  bond  for  500/., 
to  S.  B.  Harman,  in  December  following,  and  paid 
200/.  S.  B.  Harman  signed  an  undertaking,  to 
procure  the  delivery  of  the  deeds,  and  to  pay  off 
the  original  bond ;  and  also  gave  his  bond  of  in- 
demnity against  the  misapplication  of  the  money, 
but  stipulating  that  the  plaintiff  was  not  to  be 
thereby  deprived  of  his  right,  to  apply  the  mort- 
gage-money for  his  protection,  in  satisfaction  of 
the  trusts. 

The  bill  then  averred  plaintiff's  readiness  to 
pay,  &c.  upon  performance  of  S.  B.  Harmaris 
Undertakings  and  a  reconveyance^  S^c. ;  and  that 
he  had  offered,  on  such  conditions^  to  pay,  &c. 
But  that  Bernard  (the  surviving  obligee)  had 
claimed  the  500/. ;  and  the  Harmans  disputed  his 
right,  claiming  the  payment  of  plaintiff's  bond 
to  5'.  B.  Harman^  they  refusing  to  procure 
the    delivery  of   the    title-deeds,   and  Bernard 

refusing 
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refusing  to  give  them  up,  until  payment  to  him  of      Uia. 
the  500/. ;  and  that  the  plaintiff,  therefore,  knew      ^^^^ 
not  to  whom  to  pay  the  500/.  but  was  ready  to  ^  ^  funuAm 
pay  it  into  Court,  for  the  benefit  of  the  persons    andotken. 
entitled. 

Tlie  bill  then  prayed  a  discovery  of  the  persons 
entitled,  &c.  the  plaintiff  paying  principal,  inte- 
rest, and  costs,  into  Court  ;-^that  plaintiff  might 
redeem,  and  defendants  re-convey  the  premises; 
and  that  the  defendant,  S.B.Harmanj  might  be 
decreed  to  indemnify  the  plaintiff  from  all  C09ts 
and  expences  of  this  suit,  and  otherwise  incurred 
by  him,  by  reason  of  the  premises  aforesaid  i-— and 
that  he  might,  in  the  mean  time,  be  enjoined  from 
further  proceeding  in  the  action  at  law,  com- 
menced by  him  on  the  bond. 

The  injunction  was  granted,  as  prayed. 

The  cause  now  came  on  to  be  heard,  when  JFbu- 
blanque  and  Wray,  for  the  plaintiff,  contended, 
that  he  ought  not  to  be  called  upon  to  pay  the 
money  until  the  property  was  conveyed  to  him, 
freed  from  the  incumbrance  of  the  bond ;-— that 
the  500i!.  was  a  general  charge  upon  the  estate;— 
that  the  delivery  of  the  title-deeds,  and  the  pay- 
ment of  the  purchase-money,  were  concurrent 
acts;  and  the  defendant  could  not,  by  any  pro- 
ceeding, have  compelled  payment  of  the  500/. 
-till  they  had  delivered  up  the  title-deeds ;— and 
that  the  plaintiff  was  entitled,  under  such  circum- 
stances as  affected  this  case,  to  indemnify  himself 

Y  3  by 
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1818.  ty  tljc  sanction  of  the  Court,  through  the  medium 

^■^•^^^^  of  such  a  proceeding  as  the  present  bill,  and  so 

ef'  the  Court  muat  have  thought^  when  they  granted 


and  otlim.     the  mjUUCtlOU. 


[The  Lord  Chief  Baron.  I  wish  it  to  be  un- 
derstood^ that  the  circumstance  of  an  injunction 
having  been  granted,  is  not  to  be  considered  (as  I 
observe  it  frequently  is  in  argument)  as  any  thing 
like  an  indication  of  an  opinion  of  the  Court  ou 
the  merits  of  a  cause.  An  injunction  is  but  an 
interlocutory  order,  made  for  the  sake  of  security, 
^d  very  often  the  Court,  as  will  most  probably 
be  the  case  here,  ultimately  decides  exactly  the 
other  way.] 

They  then  submitted^  that  the  money,  which 
was  the  consideration  of  the  contract^  having 
been  paid  into  Court,  it  ought  not  to  be  parted 
with  till  the  purchaser  had  got  possession  of  the 
title-deeds,  and  till  the  defendants  had  shewn  who 
were  actually  entitled  to  receive  the  money;  and 
that  where  so  many  claims  were  set  up,  whereby 
this  bill  was  made  necessary  for  the  plaintiff's  se- 
curity, he  ought  to  be  allowed  his  costs,  and  the 
more  especially,  as  the  payment  of  the  purchase- 
money  into  Court  ought  to  be  considered  as  equi- 
valent to  a  tender. 

Dauncey^  fVing^eld,  and  Laoatt,  for  the  de- 
fendants, admitted  that  the  plaintiff,  as  mortgagor, 
was  entitled  to  file  a  bill  to  redeem :  but,  they 
submitted,  that  it  must  be  on  the  usual  terms  of 

payment 


SITTINGS  AFTER   MICH.   TERM,  58  GEO.  III. 


S23 


payment  of  costs  j  and  they  contended,  that  not-»      Ml8. 
withstanding  the  rather  peculiar  circumstances  of      ^^^ 
this  case,  the  plaintiff  was  not  entitled  to  any  ex-  ^.b^Hamwam 
traordinary  interference  of  the  Court.  ladatUM*. 

Richards,  Chief  Baron.  It  is  admitted,  that 
all  debts  have  been  satisfied,  except  this  500/.  and 
I  have  no  doubt  that  that  sum  was  a  charge  upon 
the  real  estate;  I  «hall»  therefore,  not  dispose  of 
the  purchase-money,  till  I  know  who  has  an  equal 
charge.  I  shall  then  order  the  title-deeds  to  be 
delivered  up,  on  payment  of  die  remainder  of  the 
purchase-money  to  the  persons  who  shall  be  enti- 
tled to  it  It  then  becomes  a  mere  question  of 
costs,  which  I  shall  certainly  not  make  this  estate 
pay.— -{His  Lordship  then  went  into  the  general 
facts,  saying  that  this  was,  in  effect,  a  bill  by  a 
mortgagor  to  redeem,  who,  generally  speaking, 
pays  costs.]  The  duty  of  the  trustees  under  the 
will  was  clear,  and  they,  as  they  were  directed, 
have  sold  the  property.  A  general  arrangement 
was  made  between  all  the  parties.  The  surviving 
obligee  had  a  right  to  receive  the  500/.  and  he 
would  become  a  trustee  for  the  persons,  for  the 
benefit  of  whom  the  bond  was  given.  Bernard 
having  knowledge  of  the  arrangement,  and  having 
approved  it,  Drew  had  nothing  further  to  do  than 
to  pay  Harman  the  money ;  but  now  having  filed 
this  bill,  as  mortgagor,  it  is  impossible  to  say  that 
he  should  not  pay  the  costs. 

That  which  has  been  stated  for  the  plaintiff, 
r  4  that 
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1816.       that  the  mortgage-money  ought  not  to  be  paid 


before  the  title-deeds  were  delivered  up,  making 
9.  that  a  sine  gud  non^  is  a  proposition  that  cannot  be 
and  otben.  maintained,  for  a  vendor  may  refuse  to  execute, 
without  the  consideration  being  paid.  As  to  the 
effect  of  a  tender,  it  is  sufficient  to  say  that  none 
has  been  proved ;  and  it  may  be  also  observed, 
that  a  tender  in  equity  is  a  very  different  thing 
from  a  tender  at  law. 


The  order  to  be  made,  therefore,  will  be,  that 
it  be  referred  to  the  Deputy  Remembrancer  to  tax 
the  costs  of  this  suit  of  the  several  defendants, 
and  also  the  costs  of  S.  B.  Harman  at  law,  and 
that  they  be  paid  by  the  plaintiff;  and,  on  pay- 
ment, S.  -B.  Harvian  to  re-convey  the  mortgaged 
estate  to  plaintiff,  at  his  expence ;  and  /.  Harman 
and  S.  B.  Harman^  and  Btrnard^  to  deliver  up, 
on  oath,  all  deeds,  &c.  in  their  custody,  to  the 
plaintiff. 

[His  Lordship  afterwards  observed,  that  in 
strict  regularity  the  cestuis  que  trust  should  have 
been  made  parties  to  this  suit;  but  to  obviate  that 
difficulty,  without  further  delay  or  expence,  he 
recommended  a  short  petition  to  be  considered  of, 
on  the  part  of  the  widow  and  child,  that  their 
interest  might  be  ascertained,  and  their  rights 
protected,  and  ordered  the  cause  to  stand  over, 
proformd^  in  the  mean  time,  with  liberty  to  pre- 
sent such  petition ;  which  being  afterwards  pre- 
sented, stating,  in  substance,  the  above  facts,  the 

money 
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money  in  Court  was  ordered  to  be  transferred  to       1818. 
them,  in  due  proportions— the  costs  of  the  peti-      ^^^^^^ 
tion  to  be  borne  by  themselves.]  «  «  ,;•      v 

•^  ■*  S.R.H  ARMANI 

mdothen. 

Decree  accordingly. 


1818. 

Wright  and  others,  v.  Bill.  wZ^SL 

This  was  a  bin,  filed  {Mich.  Term  1811)  by  the  TheCoart  woi 
assignees  of  a  bankrupt,  and  the  bankrupt,  to  fo^^s^i^jfic 
compel  the  specific  performance  of  a  contract  for  S^fSoSS, 
the  purchase  of  a  debt,  due  to  the  bankrupt  before  Si^^r' 
his  bankruptcy,  and  his  then  partner,  from  a  mer-  ^^  Jh^^^. 
chant  resident  at  Demcrara^  since  deceased.  S&**Su*  ^* 

Courta  of 
Equity  uriU 

The  bill  stated,  that  the  plaintiff,  Compton  (the  **J|*^i^ 
bankrupt,)  SLud  Pourtales.  (who  resided  abroad,)  foraimceof 
earned  on  busmess  in  partnership  together,   m  theaaieofpeiw 
London^  as  merchants; — that,  in  1805^  Compton 
{Pourtaies  being  out  of  the  kingdom)  was  duly  an/i^e  prop^ 
declaped  bankrupt,  and  the  other  plaintiffs  were  men^K^^^ 
chosen  his  assignees  i — that  at  a  meeting  of  the  r^ISS»b-*^ 
partnership  creditor^  (12th  November   1808)  it  ^' 
was  resolved,  that  the  outstanding  debts  should 
be  sold,  and  amongst  others  the  debt  in  question, 
due  from  the  estate  of  LespinassCj  a  fFest  India 
merchant ;— that  the  defendant  proposed  to  pur- 
chase it,  and  authorized  his  managing  clerk,  David 
Milne  (who  was  the  executor  of  Lespinasse)  to 
treat  for  it; — that  he  (Milne)  having  ascertained 
the  balance  to  be  550/.  agreed^  on  the  part  of  the 

defendant. 
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1818.       defeDdant,  to  give  500/-  for  it,  as  would  appear  by 
^^J^     his  letter  (2d  June  1809)  to  the  plaintiffs  on  the 
and  otiien     subject,  to  ( which  they  referred) ;— that  the  plain- 
BxLL.      tiffs  then  caused  a  deed  of  assignment  to  be  pre- 
pared, and  submitted  to  the  defendant's  solicitors ; 
who,  after  making  some  slight  alterations  in  it, 
returned  it  to  the  plaintiffs  with  a  note,  stating, 
that  they  considered  that  the  plaintiffs  had  no 
right  to  transfer  more  of  the  debt  than  ComptorCs 
share,  without  Pourtalcs  joining  in  the  assign- 
ment ;  when  plaintiff  Compion  having  then  ob- 
tained his  certificate,  agreed  to  indemnify  the  de- 
fendant, which  bis  said  solicitors  accepted,  and 
inserted  a  covenant  to  that  effect  in  the  drafts  and 
returned  it  approved. 

The  defendant,  by  his  answer,  admitted,  or  did 
not  deny  any  of  the  circumstances  stated,  the 
main  facts  on  which  the  bill  was  founded,  except 
as  to  the  proposal  having  originated  with  him,  but 
said  that  it  was  made  by  the  plaintiff  Compton  to 
Milne^  who  the  defendant  admitted  acted  as  his 
agent  in  the  treaty ;  but  he  submitted,  that  as 
plaintiffs  could  not  make  a  complete  title  to  the 
whol^  debt  without  PourtafeSf  he  was  not,  there- 
fore, bound  to  purchase;— and  he  stated,  that  he 
never  intended  to  accept  Compton^s  indemnity, 
but  that  on  having  a  complete  assignment  of  the 
whole  debt,  he  was  still  ready  to  give  the  500/. 
for  it. 

By  an  amendment  in  their  bill  the  plaintiffs 
stated,  that  to  obviate  all  difficulty  they  had  pro- 
cured 


SITTINGS   AFTER    MICH.   TERM,   58  CEO.  III.  3S7 

cured  an  assignment    (dated  May  1811)   from       1818. 

Pouriales  to  the  assignees,  of  his  share  of  the  debt,  ^^[J^ 

and  that  he  had  constituted  them  his  attomies.  »ndotheri 


«. 


Daunccy  and  Girdiestone,  for  the  plaintiffs, 
(haying  adverted  to  the  facts  imd  dates,)  sub- 
mitted that  the  present  was  a  valid^  equitable 
agreement,  for  the  assignment  of  a  debt,  and  one 
which  a  Court  of  Equity  would  enforce ;  that  this 
was  a  chose  in  action  of  an  assignable  nature,  and 
the  consideration  was  fair.  The  facts  being  esta- 
blished, they  observed,  the  only  question  before 
the  Court  was,  whether  this  is  a  contract  of  such 
a  description  as  the  Court  will  recognise,  to  be 
one  of  those  which  they  will  order  to  be  carried 
into  execution ;  and  they  contended,  that  though 
there  might  be  no  case  precisely  applicable  to  the 
present,  it  was,  nevertheless,  within  the  governing 
principle,  on  which,  on  all  other  occasions,  the 
Courts  had  interfered  to  assist  a  party,  on  a  bill 
for  the  specific  performance  of  an  agreement. 

Agar  and  Roupeli,  for  the  defendants,  (having 
observed  that  this  was  a  case  of  much  novelty, 
and  great  importance,)  acceded  to  the  facts  as 
stated,  for  the  sake  of  argument,  and  in  order  that 
the  question  might  be  as  fully  and  fairly  discussed 
as  if  it  had  arisen  on  demurrer. 

Admitting  that  a  debt  was  assignable  in  equity, 

they  insisted  that  the  plaintiff's  source  of  redress 

was  purely  legal,  and  that  a  contract  for  such  an 

'  assignment  as  was  now  in  question,  was  one  of 

which 
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1818.  which  a  Court  would  not  compel  a  specific  per- 
wrioht  formance.  This  being  the  case  of  a  chattel, 
■Ddothen    the  general  rule  is  against  the  plaintiffs;  for,  in 

Bbix.  all  the  cases  on  the  subject,  it  has  been  held  that 
the  remedy  for  non-performance  of  such  contracts 
as  these,  is  properly  by  action  at  law,  for  damages, 
and  therefore  Courts  of  Equity  have  not  juris- 
diction, and  cannot  interfere  to  order  the  parties  to 
carry  them  into  execution.  And  they  cited  Do- 
risonv.  Westbrook  (a).  Capper  v.  Harris  (A),  Cud 
V.  Rutter  (c),  Douglas  v.  Vincent  (rf),  and 
Pearne  v.  Lisle  (e). 

In  Buxton  v.  Lister  and  Cooper  (J'\  which  was 
the  case  of  a  contract  for  the  purchase  of  timber. 
Lord  Hardwicke  goes  fully  into  the  doctrine, 
and  declares  the  rule  to  be,  that  bills  for  the  per- 
formance of  contracts  for  the  sale  of  a  chattel, 
could  not  be  retained  by  a  Court  of  Equity,  and 
that  the  party  should  be  left  to  his  remedy  at  law. 
The  reason  there  given  is,  that  contracts  for  the 
sale  of  stock,  com,  hops,  &c.  vary  according  to 
different  times  and  circumstances,  so  that  parties 
might  be  ruined  by  a  suit  in  equity,  when  in  a 
court  of  law,  perhaps,  only  a  shilling  damage 
might  have  been  recovered.  If  that  doctrine  ap- 
plies to  goods,  h  fortiori  will  it  to  cases  of  this 
sort,  where  the  daily  accidents  affecting  the  credit 

(a)  6  Vin.  Abr.  540,  pi.  22.  Cooke,  Pr.  in  Ch.  634,  (there 

(6)  Bunb.  135.  called  Scould  y.  Butter,)  and 

(c)  1  P.  TTms.  570 ;   cited  2  Eq.  Ca.  Ab.  18,  pi.  8. 

also  in  5  Vin.  Ab.  538-9-40,  (d)  2  Vera.  202. 

pi.  21,  (where  it  is  called  Cud-  (e)  Amb.  75. 

dee  r.  Rutter,)  and  in  Mussell  v.  (f)  8  Atk.  383. 

and 
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and  solvency  of  parties,  subject  such  contracts  to       1B18.   % 
fluctuation  in  value. 

[Lord  Chief  Baron.  That  objection,  I  take  it, 
vrould  apply  equally  to  contracts  for  the  purchase 
of  land,  which  sinks  and  rises  in  value  in  an  ex- 
traordinary manner.  We  all  know  very  well  that 
the  same  quantity  of  land  was  worth  very  con- 
siderably more  four  years  ago,  than  it  is  at  the 
present  time.] 

In  the  case  of  land  the  distinction  is,  that  the 
specific  thing  can  always  be  given.  Here  the 
Court  cannot  give  the  thing  demanded,  which  is 
a  debt :  it  can  only  give  what  will  confer  a  right 
of  action.  This  is  not  a  contract  executed,  but 
merely  and  peculiarly  executory.  Nothing  has 
passed  in  writing  between  the  parties :  no  act  has 
been  done  on  either  side.  The  Court  is  therefore 
literally  called  upon  not  to  compel  the  perform- 
ance of  a  contract,  but  to  compel  the  parties  to 
contract,  and  that  founded  on  what  may  be  con- 
sidered as  merely  conversation. 

Then  it  is  obvious,  that  the  Court  could  not 
effectually  decree  what  is  prayed.  To  give  the 
defendant  a  title  to  sue  at  law,  Pourtales  must 
be  ordered  to  permit  his  name  to  be  used,  and  the 
Court  cannot  make  any  such  order  against  him, 
who  is  not  a  party  to  the  suit,  an^  is  resident  out 
of  the  jurisdiction. 


Adverting 
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1818.  Adverting  to  the  dates,  they  argued  ab  incon 

wbioht     ^^^i^^^i  against  the  interposition  of  the  Court  in 

andothen    cascs  of  this  sort,  Submitting  that  in  the  lapse  of 

itou       time  the  party  may  have  become  insolvent;  or  the 

Court  might  be  called  on  to  entertain  such  suits, 

in  cases  where  the  debt  might  be  barred  by  the 

statute,  before  a  decree  could  be  obtained* 

Dauncei/f  in  reply,  submitted  that  the  real  ques- 
tion was^  whether  the  Court  can  interfere  in  this 
case,  and  order  the  assignment  prayed  ?  The  novel- 
ty of  the  case  furnishes  no  objection  to  it;  on  the 
contrary,  it  fully  justifies  the  bilL  In  the  case  of 
Buxton  and  Lister^  which  was  quite  a  new  case, 
the  principle  was  admitted  generally  by  the  Chan- 
cellor, that  bills  of  this  nature  might  be  enter- 
tained. In  this  case  the  party  has  no  remedy  at 
law,  and  tliat  it  is  which  forms  the  ground  of  his 
equity.  Lord  Hardwicke  said,  in  Buxton  and 
Lister^  that  he  would  decree  a  specific  perform- 
ance of  an  agreement  between  two  persons,  to 
carry  on  a  trade  together,  notwithstanding  it  is 
in  relation  to  a  chattel  interest.  The  decision  in 
that  case  is  therefore  entirely  in  favor  of  this  bill, 
and  as  the  engagement  between  the  parties  is 
completely  proved,  performance  of  the  contracts 
ought  to  be  decreed. 

Richards,  Lord  Chief  Baron.  I  certainly  do 
not  remember  any  case  of  this  description  before* 
I  acknowledge  the  principle  of  the  decision  in 
Buxton  V.  Lister,  which  has  been  quoted  by  the 

counsel 
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counsel  for  the  defendant.    My  only  doubt  is,       IBM. 

whether  this  case  does  not  come  within  the  excep-  wright 

tion.    As  to  the  other  cases,  I  do  not  think  they  •nd«^«" 
have  much  application.  **"• 

This  contract  was  made  in  1808,  by  the  de* 
fendant,  through  the  medium  of  Milne,  and  bis 
acts  were  undoubtedly  binding  on  the  defendant. 
He  agreed  to  purchase  the  debt  for  a  sufficiently 
ample  consideration,  where  any  doubt  existed 
about  it.  All  that  was  wanted  to  enable  the  pur- 
chasers to  assert  their  claim  of  this  debt  was,  the 
authority  to  use  the  plaintiffs*  names.  Now  there 
is  not  the  least  suggestion,  that  any  difficulty  was 
thrown  in  his  way  by  them,  as  that  they  had  been 
required  to  permit  their  names  to  be  used,  and  had 
refused.  It  does  not  even  appear  that  the  de- 
fendant applied  to  them  for  that  purpose :  he  was 
completely  quiescent;  and  if  he  did  not  use  dilir 
gence,  what  right  has  he  to  complain  of  the  con- 
sequences of  delay.  It  is  not  at  this  moment 
suggested,  that  there  is  any  doubt  about  the  debt 
being  recoverable.  One  party  agrees  to  purchase 
the  debt,  and  the  other  agrees  to  give  the  best 
tesignment  they  can,  and  they  can  now  make  a 
perfect  assignment. 

But  the  nature  and  object  of  tlie  bill,  and  its 
principle,  is  what  has  been  chiefly  objected  to  in 
argument.  It  is  said,  that  the  contract  is  not  for 
the  payment  of  nloney,  but  to  enable  the  party  to 
recover  a  debt.  So  it  certainly  is :  and  then  the 
question  is,  whether  this  Court  can  and  ought  to 

assist 
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assist  the  plaintiff  in  such  a  suit?  And,  on  the 
present  answer^  I  think  the  case  is  brought  within 
the  exception  noticed  in  the  case  of  Biixton  v. 
ListeVy  and  that  the  Court  may  make  such  a 
decree.  [His  Lordship  read  the  admissions  from 
the  answer,  that  the  defendant  had  acceded  to  the 
proposal  of  purchasing  the  debt]  The  only  ob- 
ject of  dispute  then  was  the  assignment,  and  it 
seems  that  now,  the  plaintiffs  are  enabled  to  fur- 
nish an  effectual  assignment.  I,  however,  cannot 
order  a  complete  assignment  to  be  made,  without 
a  reference ;  therefore  the  parties  must  go  before 
the  Deputy  Remembrancer,  and  if  he  is  of  opi- 
nion that  an  assignment  can  be  made,  he  must  also 
prepare  the  draft,  which  is  all  that  I  can  order. 


On  this  answer  I  cannot  compel  the  defendant 
to  receive  the  assignment,  when  made,  unless  there 
be  an  existing  debt,  which  is  not  admitted :  and 
that  must  also  be  referred  to  him,  to  ascertain 
the  fact 

Decree  accordingly,  and 

Reference  ordered.    ^ 


END   OF  SITTINGS   AFTER  MICHAELMAS  TERM. 
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MEMORANDA: 

Sir  JVilliam  Grants  during  the  vacation,  re- 
tired from  the  profession,  having  resigned  the 
office  of  Master  of  the  Rolls;  and  was  suc- 
ceeded by 

Sir  Thomas  Plumer^  Knt,  Vice  Chancellor  of 
England :  when  that  office  was  conferred  on 

^  Sir  John  Leach,  Knt.  one  of  his  Majesty's 
Counsel  in  the  Law^  at  that  time  Chief  Justice  of 
Chester,  and  Chancellor  to  His  Royal  Highness 
the  Prince  of  Wales. 

This  Term  JVilliam  Draper  Best,  Esq.  one  of 
the  King*s  Serjeants,  resigned  the  office  of  Attor- 
ney General  to  his  Royal  Highness  the  Prince  of 
Wales,  and  was  appointed  to  that  of  Chief  Justice 
oi*  Chester. 

V0I4.  V.  z  Stevens 
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mkJamJry.  StEVENS   V.   AlPRIDOE. 

far^rcllom-  iHIS  w^  an  actioD  brought  by  the  plaintiff, 
ing  the  exemp-  ^y^as  was  farmer  and  lessee  of  the  tithes  of  part 

tion  (UDderthe  •'  * 

custom)  from  of  the  parish  of  Cookham,  against  the  defendant, 
cut  food  ap.     the  owtitr  and  otciipfer  of  a  cettaik  fkrm,  calkd 

plied  for  fod-  .     r  ,  "» 

deringhiM.  JVhite  Place^  for  61.  \0s.  (the  single  value,)  for 
mnsuhewtbat  not  Setting  out  the  titfaes  of  clover  and  vetches, 
^ert  bank  fide  Under  the  £d  and  8d  Hdw.  VI. 

used  in  hus- 
bandry, and 

otSeX'lte."''  The  first  count  of  the  declaration  stated  the 

Wo%em  plaintiff  to  be  onmer  and  proprietor  of  the  tithes ; 

onhiaArm.  and  the  second,  wTiich  was  the  common  indebita- 

Both  those  fus,  farmer  and  proprietor. 

points  are  at 

?|ue8tionsof  ' 

act,  and  the  rm        i    #•      i 

finding  of  the       Tlie  defendant  pleaded  the  general  ii^sue. 

jury  IS  condu-  ^ 

sive. 

Theamonnt       The  causc  was   tried  at  the  Lent  Assizes  for 

sought  to  be  BerkSj  in  1817,  before  Mr.  Justice  Park;  when 

inr«ma?ns*l*  ^^  appeared   from    the    evidence,    (the   plaintiff 

fusTngVne""  having  put  in  and  proved  his  lease  of  the  tithes,) 

icMt,  a'iecood  ^^^^^  ^^^  defendant  had  had  more  hay  on  his  farm 

G^^B^  than  was  sufficient   for    the   sustenance  of  his 

Smtiitke*  ^^^ses,  (ten  in  number);    but  that  he  had,  not- 

in^aJuorstf."*  withstanding,  cut  clover  and  vetches  green,  with 

and^ufclvT''*'  which  hc  had  fed  them  all.     It  was  also  proved, 

pt  of /reqiuni  that  thc  defendant  was  in  the  habit  of  occasion- 

recurrence,  and      n  •         i*      v 

therefore »«.  ally  usmg  his  horses  m  towing  barges  fpr  hire  on 
/rjfirc*  it.       the  river  Thames;   and  that  he  had  given  the 

ifemWtf— A  lessee  and  farmer  of  tithes  dtdariog  as  owner  and  proprietoi',  is  bad. 

Hnalri  Iry  horses  being  used  oecanmMy  by  the  farmer  for  other  purposes,  or  for  other 
MTsons    .ioea  not  deprive  the  farmer  of  his  privilege  of  eyemption,  where  he  woald  be 

horses 
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horses  so  employed  clover  and  vetches,  cut  green,      I8I8. 
for  fodder. 


Tlie  defendant  offered  no  evidence;  and  his 
Lordship,  on  that  case,  directed  the  jury  that 
there  were  two  points  for  their  consideration: 
first,  whether  there  was  on  the  defendant's  farm  a 
sufficient  quantity  of  other  sustenance  for  the 
support  of  his  husbandry  horses,  without  having 
recourse,  of  necessity,  to  the  green  fodders  and, 
secondly,  if  there  were  not  sufficient  susteiuuice, 
whether  the  horses  which  had  been  fed  with  such 
green  fodder  were  husbandry  horses,  and  used 
solely  for  purposes  of  agriculture ;  that  if  either 
of  those  considerations  were  negatived,  the  plain- 
tiff would  have  a  right  to  recover  in  this  action, 
because,  in  either  case,  the  defendant  would  not 
be  entitled  to  claim  the  right  of  exemption  in- 
sisted on;  and  his  Lordship  stated  further,  that 
he  was  himself  of  opinion,  that  neither  ground  of 
exemption  was  made  out  by  the  evidence,  for 
that  the  horses  having  been  proved  to  have  been 
worked  in  towing  barges  on  the  river,  deprived 
the  defendant  of  the  privilege  afforded  to  the  em- 
ployer of  horses  in  husbandry^  to  feed  them  on 
the  green-cut  fodder,  without  paying  tithes ;  and 
that  there  having  been  other  sustenance  of  any 
sort  on  his  lands  at  the  time,  (of  which  there 
had  been  proved  to  have  been  considerable 
quantities,)  would  have  taken  away  the  defend- 
ant's right,  even  if  he  had  been  entitled  to  it 
on  the  other  ground ;    but  notwithstanding  that 

z  2  direction. 
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Aldridos. 
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181B.       direction,  the  jury  found  a  verdict  for  the  de- 
STBTBRi     fendant* 


V. 

Aldridos, 


Dauncey  applied  for,  and  obtained  an  order 
nisi  for  a  new  trial,  in  the  following  Easterlevm^ 
on  the  objection  to  the  verdict,  that  it  was  con- 
trary to  the  evidence,  the  law,  and  the  express 
direction  of  the  judge. 

Cause  having  been  shewn,  the  Court  made  that 
rule  absolute. 


The  action  was  then  tried  a  second  time  at  the 
next  assizes,  before  the  same  judge,  and  a  jury, 
composed  of  three  special  jurors,  and  the  re- 
mainder supplied  by  a  tales  prayed  by  the  plaintiff, 
when  the  evidence  was  more  fully  gone  into,  and 
the  defendant  also  examined  witnesses  on  his 
part 

The  plaintiff  then  proved,  in  addition  to  the 
evidence  given  on  the  former  trial,  that  the  de- 
fendant, on  the  failure  of  one  Shepherd^  who  had 
kept  horses  for  the  purpose  of  towing  barges  on 
tlie  river,  had  bought  his  stock  of  horses,  and 
taken  up  the  business  of  letting  them  out  for  that 
purpose,  in  which  they  were  more  frequently  em- 

*  The  verdict  which  the  jury  had  brought  in,  in  the  first 
instance,  was  *  for  the  defendant,  he  paying  the  plaintiff  bt. 
in  consideration  of  the  green  fodder  given  to  the  horses  em- 
ployed in  towing  the  barges ;'  but  that  verdict  being  rejected, 
they  then  found  for  the  defendant  generally. 

ployed 


HILARY    TKRM,   58  «K0.  III.  93? 

ployed    than  on  the  farm;    that   he   occupied       wia. 
a   larger   quantity  of  grasa    and   meadow  land     g^g^.^, 
than  arable  on  White  Place  Farm,  (seventy-five         •• 
acres  of  meadow  and  green  food,  and  seventy 
acres  of  arable  and  com  land,)  and  that  the  de- 
fendant had  sold  and  bought  considerable  quanti- 
ties of  hay ;  in  short,  that  there  was  a  sufficient 
quantity  of  other  food  on  the  farm,  to  prevent 
any  necessity  of  resorting  to  the  green  meat. 

On  the  part  of  the  defendant  it  was  proved, 
that  the  same  horses  worked  sometimes  on  the 
farm,  and  sometimes  in  towing  barges. 

On  that  second  trial  (as  appeared  from  the 
learned  judge's  report,  which  was  now  read  by 
Garraw^  Baron)  the  jury  were  directed  as  on  the 
former  occasion,  but  they  again  found  a  verdict 
for  the  defendant. 

A  rule  to  shew  cause  why  there  should  not  be 
another  trial »  having  been  obtained, 

Jervis,  and  Taunton^  W.  £.  now  shewed  cause. 
They  took  a  preliminary  objection  to  the  declara- 
tion in  the  action,  which  they  contended  was  bad 
in  the  description  of  the  plaintiff,  as  tnvner  and 
proprietor  of  the  tithes,  whereas,  in  fact,  he  was 
proved  to  be  lessee  and  fanner ;  and  submitted, 
that  if  the  plaintiff  were  not  bound  so  to  describe 
himself  as  should  accord  with  his  true  title,  and 
should  obtain  a  verdict  as  owner  and  proprietor, 
he  might,  notwithstanding,  afterwards,  on  some 

z  3  other 
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1818.  Other  occasion,  sue  the  defendant  as  lessee  and 
farmer;  and  he  would  not  be  precluded,  by  the 
result  of  the  present  action,  from  recovering,  as 
the  defendant  could  not  plead  a  verdict  recovered 
by  one  in  one  right,  to  an  action  brought  by 
another  in  a  different  right. 

[Graham,  Baron.  That  might,  perhaps,  be  a 
ground  for  granting  a  new  trial,  if  the  plaintiff'^ 
and  not  yoUy  had  succeeded ;  but  that  is  not  so  in 
this  case,  and  it  is  surely  not  a  reason  for  you,  the 
defendant,  to  urge,  particularly  on  this  application 
(the  objection  not  having  been  taken  below,) 
why  the  plaintiff  should  not  have  a  further  in- 
vestigation on  the  merits.] 

[Wood,  Baron.  There  have  been  many  in- 
stances of  new  trials  being  refused,  where  a  fatal 
objection  appeared  on  the  record.] 

[G ARROW,  Baron.  They  would  otherwise  go 
down  to  trial  at  the  peril  of  a  nonsuit.] 

But  the  main  question,  they  admitted,  was, 
whether  the  defendant  was  bound  to  shew  by  evi- 
dence, in  his  defence  to  this  sort  of  action,  that 
he  had  not  on  the  farm  a  sufficiency  of  any  soi^t 
^fodder,  dry  or  green^  for  the  horses  employed 
on  that  farm ;  or  whether  he  would  not  be  enti- 
tled to  the  benefit  of  the  exemption,  if  he  had  not 
a  sufficiency  oi  grass j  or  of  meadow  a?id  pasture^ 
for  them,  whatever  quantity  of  dry  fodder  he 
might  have  had  besides;  or  whatever   quantity 

be 
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he  might  have  sold  or  bought.  And  they  cited  I8ia. 
JVatsons  Clergyman  s  Law^  (page  552,) — ^a  book  ^^^^^^ 
(they  observed)  allowed  to  be  cited, — ^to  shew 
that  proof  of  the  latter  was  all  that  was  necessary 
to  exempt  such  green  fodder,  so  cut  and  given  to 
husbandry  cattle,  from  tithes.  In  that  book  the 
position  is,  that  *  if  a  farmer  do  cut  down  his  gmss, 
and  only  doth  put  it  into  swarths,  and  then  carry 
it  away,  and  doth  give  it  green  to  his  own  cattle 
for  their  necessary  sustenance,  not  having  grass 
sufficient  to  maintain  them  otherwise,  no  tithes 
shall  be  paid  thereof;'  and  the  author  refers  to  the 
case  of  Crawley  \.  J  Veils  {a\  in  support  of  that 
doctrine.  They  also  cited  the  case  of  Perry  v. 
Soam  (i),  where  the  Court  held  such  a  prescrip- 
tion good. 

They  also  submitted  that  the  law,  as  laid  down 
by  the  learned  judge,  which  was  represented  to 
be  taken  from  a  dictum  of  Toller^  was  incorrect 
in  principle,  for  it  could  not  be  supposed  that  a 
farmer  may  not  sell  his  hay  made  on  his  farm. 
Without  losing  the  benefit  of  the  exemption  given 
him  by  the  custom.  Hay,  besides,  pays  tithe, 
whether  given  to  husbandry  horses  or  not;  and  if 
the  farmer  have  made  the  grass  growing  on  his 
farm  into  hay,  for  sale  or  home  consumption,  in- 
stead of  giving  it  cut  green  to  his  husbandry 
cattle,  it  would  be  strange  to  say,  that  therefore 
he  shall  not  claim  the  exemption  which  the  green 
fodder  would  otherwise  have  borne,  if  it  had  been 

(a)  1  Rol.  Abr.  645,  pi.  6.  (h)  2  Leon.  27,  and  Cro. 

Eliz.  130. 

z  4  so 
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1818.  80  cut  and  given^  and  had  not  been  suffered  to 

T"^"^  have  ripened  into  a  titheable  article. 

8TBVBNS  * 


AtDRIOOB. 


Anticipating  the  case  of  Manttll  v.  Paine  (c), 
they  contended  that  that  decision  does  not  decide 
the  point  which  it  was  said  to  involve,  as  bearing 
on  this  question :  for  in  that  case  the  attention  of 
the  Court  was  not  called  to  the  distinction  now 
taken ;  and  they  submitted,  that  if  that  distinc- 
tion were  not  admitted,  the  doctrine  would  go  to 
exclude  a  fanner  who  purchases  hay,  and  brings 
it  home :  he  would  be  deprived  of  the  exemption, 
although  he  might  have  bought  it  merely  to  sell 
again,  which  would  defeat  the  beneficial  enjoy* 
ment  of  the  custom. 

They  then  adverted  to  the  evidence  given  on 
the  trial,  and  drew  the  consideration  of  the  Court 
to  the  testimony  of  certain  of  the  defendant's  wit- 
nesses, who  proved  that  the  defendant  had  pur-* 
chased  and  brought  to  the  farm  more  hay  than  he 
had  sold  off  it;  that  he  had  not  had  more  than  ten 
horses  at  any  time  on  the  farm,  six  of  which  had 
belonged  to  Shepherd^  and  those  six  had  not  been 
fed  with  the  tares,  and  that  four  horses  were  ne- 
cessary for  working  the  farm,  and  that  they  did 
not  do  the  less  work  on  the  farm  in  consequence 
of  their  occasional  employment  in  drawing  the 
barges  on  the  river. 

On  the  whole  they  contended,  that  the  points 
of  the  cause  were  pure  questions  of  fact,  and  de- 

(c)  4  G#.  1504.  and  4  Wood.  561. 

pended 
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pended  entirely  on  the  evidence:  and  were,  as       ISlt, 
such,   therefore,  properly  left  to  the  jury,  who     g,^^^ 
were  the  fittest  judges  of  the  question,  whether         •• 
the  horses  so  fed  were  bon&Jide  husbandry  horses, 
and  whether  it  was  according  to  the  due  course  of 
husbandry,  that  they  should  have  been  foddered 
with  tares. 

They  ultimately  submitted,  that  at  all  events 
the  plaintiff  ought  to  pay  the  costs,  according  to 
the  rule  which  prevailed  in  all  the  courts,  in  cases 
of  applying  for  new  trials ;  and  they  urged  also, 
that  the  smallness  of  the  sum  in  demand  was  a 
reason  why  this  second  new  trial  should  be  re- 
fused,  citing  Roberts  \.  Karr  (rf),  where  the  Court 
of  Common  Pleas  said,  they  would  not  grant  even 
a  first  new  trial  for  so  trifling  a  sum  as  5/. :  and 
that  this  was,  mdreover,  a  penal  action. 

Owen  Sir  William^  in  support  of  the  rule,  first 
submitted,  that  although  this  were  the  second 
motion  of  the  same  kind,  and  was  an  application 
for  a  third  trial,  yet,  according  to  the  practice  and 
usage  of  all  the  courts,  there  was  no  definite  limit 
assigned  to  the  number  of  new  trials  which  might 
be  granted  in  the  same  cause,  on  good  grounds, 
as  where  a  jury,  from  perversity  or  prejudice,  find 
verdicts  contrary  to  the  opinion  of  the  judge,  on 
a  point  of  law ;  and  he  cited  the  case  of  Bird  v. 
Appleton  (e),  as  an  instance,  where  a  case  was 
on  such  grounds  sent  several  times  to  a  jury.    He 

(rf)  1  Taunt.  604.  («)  8T.  R.  662.     ' 

adverted 
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1818.  adverted  also  to  a  dictum  of  Lord  Ellenborougfi,  in 
a  case  argued  before  his  Lordship  at  a  recent  sit- 
tings at  Guildhally  where,  he  said,  that  be  would 
never  suffer  a  jury's  caprice  to  work  injustice^ 
through  the  medium  of  a  trial.  And  as  to  the  oI>- 
jection  of  the  smallness  of  the  amount  of  the  sum 
sought  to  be  recovered,  he  contended  that  it  had 
been  frequently  held,  that  that  did  not  apply  in 
cases  where  a  verdict  had  been  found  against  law. 
In  Tindal  v.  Brown  (f)  the  Court  said,  that 
'  though  it  was  a  rule  in  general,  the  Court  would 

*  refuse  to  grant  a  new  trial  where  the  sum  in  liti- 
^  gation  was  small;  yet  that  the  rule  did  not  ap* 

•  ply,  where  a  verdict  had  been  given  against  law/ 
He  adverted  to  the  fact  of  the  jury,  on  the  first 
trial,  having  in  effect  originally  found  a  verdict 
for  the  plaintiff  in  special  terms ;  and  suggested, 
that  their  refusing  to  find  generally  for  the  plain^ 
tiff  at  last,  was  on  account  of  the  costs.  In  this 
very  case  also,  the  Court  had  not  thought  on  the 
former  application,  that  the  objection  now  made 
on  that  ground  was  available. 

It  was  then  pressed  on  the  Court,  that  another 
urgent  reason  why  the  plaintiff,  if  entitled  to  it 
on  the  merits,  should  have  a  new  trial,  notwith- 
standing the  smallness  of  the  sum,  was,  that  this 
was  a  trial  of  a  right,  and  would,  in  its  ultimate 
determination,  be  of  great  and  serious  conse^ 
quence  to  the  plaintiff,  who  had  taken  the  tithes 
of  a  large  district  at  a  very  heavy  rent. 

(/)  1  T.  R.  171.  and  Metcalfe.  Hall  (there  cited). 

As 
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As  to  the  present  being  a  penal  action,  it  was 
observed,  that  that  was  a  mere  formality  in  such 
cases,  where  the  party  seeking  to  recover  tithes, 
had  no  other  mode  of  trying  his  right  to  them  at 
law. 
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On  the  main  point  of  the  claim  to  the  exemp* 
tion  insisted  on,  it  was  put,  that  it  was  an  exemp- 
tion founded  on  custom,  and  ought  to  be  strictly 
proved.  Com.  Dig.  Tit.  Disme,  H.  !•  Meade  v. 
Thurman{g).  Toller  on  Tithes,  p.  83-  [The  Court 
refused  to  admit  that  treatise  as  an  authority, 
where  it  was  not  borne  out  by  decisions.]  And 
they  contended,  that  even  then  it  was  necessary 
that  the  party  claiming  it  should  shew,  not  only 
that  the  horses  were  wholly  employed  in  husband- 
ry, but,  in  the  exact  words  of  the  case  offVclls  ^. 
Crawley,  as  given  in  RoWs  Abr.  Tit.  Disme  (Z), 
pi.  7.  p.  645.  and  not  as  altered  by  the  reference  in 
Watson;  th^t  i^  should  be  given  to  the  cattle  for 
their  necessary  sustenance  (the  farmer),  not  having 
sufficient  for  their  sustenance  otherwise;  and  they 
cited  the  case  of  Mantell  v.  Paine  (A),  where 
this  Court,  by  having  ordered  it  to  be  referred  to 
the  Deputy  Remembrancer,  to  enquire  whether 
Yalden  (one  of  the  defendant's  there)  had  suffici-^ 
evit  fodder  to  support  his  cattle  used  in  husbandry, 
without  the  green  fodder  in  the  pleadings  men- 
tioned, must  have  been  of  opinion,  that  both  those 
facts  were  necessary  to  be  proved,  to  give  him  ^ 


(ff)  Cro.  Car.  303. 


(A)  4  Gw.  1512,  and  Wood'a 
tithe  Decrees^  560. 
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1818.  right  to  the  exemption  claimed^  and  that,  because 
it  was  founded  on  the  consideration  of  the  benefit 
derived  to  the  husbandman,  and  consequently  to 
the  tithe  owner,  from  the  labour  of  the  cattle^on 
the  farm,  from  whence  the  tithe  arose;  and  he 
submitted,  that  neither  of  those  material  circum- 
stances  had  been  proved,  but,  on  the  contrary^ 
that  they  had  both  been  negatived  by  the  evi«- 
dence  in  this  cause,  and  that,  therefore,  the  de- 
fendant had  failed  in  his  plea  of  exempticm  on 
that  ground. 

On  the  question  of  costs  they  insisted,  that  the 
plaintiff  was  entitled  to  have  a  new  trial,  if  the 
Court  should  be  of  opinion  that  the  rule  ought  to 
be  made  absolute,  without  costs ;  for  where  the 
vbrdict  is  against  the  justice  of  the  case,  and  the 
direction  of  the  judge,  where  that  direction  was 
.  right,  the  Courts  have  always  granted  new  triab, 
without  compelling  the  party  applying  to  pay 
costs.  Edie  v.  East  India  Company  (i),  and 
Jackson  v.  Duchaire  (k). 

To  the  last  point  made  they  answered,  that  a 
lessee,  or  farmer  of  the  tithes,  was  an  owner  or 
proprietor,  within  the  meaning  of  the  statute,  (2d 
and  Sd  Edzo.  VI.  c.  13.  s.  1.)  and  that  such  words 
are  expressly  used,  in  contradistinction  from 
parson  or  vicar.  The  words  of  the  statute  arc, 
*  No  person  shall  carry  away  any  tithes,  before 

(i)  2  Bur.  1224;  and  1  Bl.         {k)  3T.  R.  661. 
208,  and  670. 
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*  tliey  are  set  out,  or  he  has  otherwise  agreed  for      ibi8. 

*  the  same  with  the  parson  or  vicar,  or  other  g^,^„, 
^  owner,  proprietory,  or  iermor  of  the  same 
^  tithes ;'  that  every  person  entitled  to  take  the 
tithes  was,  in  fact,  owner  of  them  for  the  time 
being,  and  they  are  his  property.  It  has  been 
determined,  in  the  case  of  Sanders  v.  Sandford  {l\ 
that  as  actions  on  this  statute  are  founded  on  a 
tort  for  not  setting  forth  tithes,  for  which  the 
plaintiff  demands  the  penalty,  he  need  not  make 
a  title,  and  that  it  is  sufficient  that  he  bring  the 
action  as  Jirmarius  vel  proprietarius,  without 
shewing  any  particular  title.  In  Wheeler  v.  Hey* 
don  (m),  which  was  also  an  action  on  the  same 
statute,  the  plaintiff  declared  on  a  lease  of  the 
rectoiy  for  six  years,  if  the  parson  lived  so  long, 
and  continued  parson  there,  the  latter  condition 
not  being  in  the  lease,  and  it  was  held  no  variance, 
because  it  was  implied  bylaw;  and,  that  because 
'  the  lease  is  not  the  ground  of  the  action^  nor  is 
the  declaration  founded  upon  the  lease,  but  upon 
the  carrying  away  the  tithes^  and  for  remedy  of 
the  wrong  was  the  action  brought*  The  allega* 
tion  of  the  lease  is  but  an  inducement  to  the 
action ;  and  the  jury,  finding  that  he  hath  a  good 
lease,  and  a  good  title^  to  ground  his  action,  al* 
though  it  be  not  in  the  same  manner  precisely  as 
he  declares,  it  being  found  for  the  plaintiff,  he 
shall  have  judgment*  So  in  Babington  and  Wife 
r.  Matthews  (la),  which  was  an  action  of  debt  on 
this  statute,  after  a  verdict  for  the  plaintiff  on  nil 

(0  Cro.  Jac.  437.  (m)  lb.  328.         (n)  2  Bolstr.  228. 
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1818.  debety  it  was  moved,  in  arrest  of  judgment,  that 
stbtex»  the  declaration  was  not  good,  because  the  husband 
a&urTogb.  claimed  the  tithes  in  right  of  his  wife,  and  in  the 
declaration  averted  the  life  of  his  wife,  but  dicf 
not  shew  how  he  had  the  same.  The  answer  was, 
and  Mat?,  Secondary,  informed  the  Court,  that 
to  say  generally,  possessory  occupatur,  JirmariuSf 
or  proprietariuSy  good  and  sufficient  pleading  on 
the  statute  2  Edw.  VI.  and  so  it  had  been  ad- 
judged^  Coke,  and  the  whole  Court,  held  the 
declaration  good,  because  that  was  but  an  induce- 
ment to  the  action,  and  judgment  was  given  for 
the  plaintiff.  And  in  Campion  v.  Hill  (o),  the 
plaintiff  shewed  that  the  vicar  had  demised  to 
him  by  leases,  and  he  so  being  ptiopiiiETARius 
of  the  tithes,  defendant  carried  away,  &c.  and  held 
good,  because  (as  was  said)  it  sufficeth  generally 
to  shew,  that  the  plaintiff  is  Jirmarius  or  proprie^ 
tarius  of  the  tithes,  v/ithout  saying  of  what  title, 
for  this  is  a  personal  action,  and  founded  on  con- 
tempt of  the  statute.  S.  C.  Champernon  v.  Hill^ 
Yelv.  63.  If,  therefore,  (he  submitted,)  proprietor 
be  a  sufficient  designation  of  the  person  suing,  the 
word  owfier  might  be  rejected  as  surplusage.  For 
these  reasons  he  urged,  that  this  rule  ought  to  be 
made  absolute. 

Graham,  Baron.  The  first  question,  now 
made,  of  the  plaintiff  having  subjected  himself 
to  be  nonsuited,  for  want  of  a  proper  description 

(o)  2  Vin.  44.    Actions,  Join-     where  tlie  cases  cited  above 
der,  U.  (a),  pi.  48.  and  0  H.  73.      are  referred  to. 
Dismes,  II.  (b),  pi.  5,  in  notis, 
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of  himself  in  his  declaration,  was  not  sufficiently  1818. 
made  the  subject  of  consideration  on  the  former  stivewi 
occasion.  It  appears  to  me  that  it  was  necessary,  aldridob. 
in  declaring  upon  this  act  for  the  plaintiff,  to  state 
on  the  record  the  specific  character  in  which  he 
sued,  as  whether  it  were  ecclesiastical,  or  lay,  ori- 
ginal, or  derivative:  for  a  man  cannot  sue  for 
tithes  claimed  under  a  lease  without  shewing  it, 
and  if  he  were  allowed  to  state  his  title  generally, 
no  plaintiff  so  circumstanced  would  ever  declare 
as  kssee,  in  order  that  he  might  avoid  the  neces- 
sity of  producing  his  lease-  Therefore,  I  think, 
that  he  has  not  stated  his  title  sufficiently,  with 
reference  to  the  words  of  the  statute;  and  it  would 
be  quite  nugatory  for  us  to  send  down  die  record, 
with  such  a  fatal  defect  upon  the  face  of  it. 

Then  there  was  another  point  raised,  on  this 
application,  of  great  nicety,  and  of  some  difficulty 
certainly,  on  which  I  will  say  a  word  or  two, 
although  I  do  not  mean  to  give  any  decisive 
opinion  at  present;  for  it  is  not  on  that  point 
tliat  our  opinion, — that  this  rule  should  be  dis- 
charged,— proceeds;  yet  as  there  are  several  other 
objections,  each  of  which  would  be  alone  decisive, 
and,  as  other  cases  may  occur  of  the  same  nature, 
it  may  be  useful  to  parties  so  circumstanced,  to 
say  something  on  the  legal  question,  (however 
cursorily)  for  the  purpose  of  intimating  the  un- 
derstanding which  I  have  of  it.  I  therefore  think 
it  right  to  express  my  sentiments  upon  it,  though 
somewhat  doubtingly,  on  the  present  occasion: 
I  speak  of  the  question  of  the  exemption 
claimed  by  the  defendant  for  tithes,  for  green 

food 
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Wi^-       food  cut  to  fodder  his  horses  employed  on  the 
farm.     We  have  been  referred  to  old  cases,  to 
shew  that  the  learned  judge  who  tried  tliis  cause 
was  wrong  in  the  law  which  he  propounded  to 
the  jury,  at  NiH  PriuSf  in  his  direction  to  them 
in  this  ca$e»  as  to  the  exemption  from  tithe  of 
tares  cut  green,  and  carried  away,   to  be  given 
to    husbandry  horses    in    stating   that   it  must 
be  considered  as  confined  to  cases,  where  the 
farmer  has  no  other  fodder  of  any  kind  for  the 
sustenance  of  the  horses  bonA  Jidt  employed  on 
the  farm*    Now,  I  certainly  agree  with  Watson, 
(whose  book  is  entitled  to  be  considered  as  a  book 
of  authority,  and  is,  out  of  respect,  permitted  to 
be  cited,)  on  the  main  point  of  the  position  stated 
by  him,  yet  it  is  clear  that  he  goes  a  much  greater 
length,   than   the  principal  case  in  Roll^    from 
whence  he  took  the  doctrine,  warrants;  for  it  is 
observable,    that  though  Watson  uses  the  word 
*  grass/  Roll  himself  (who  is  always  most  sin- 
gularly accurate)   does  not  introduce  that  word 
in  his  report  of  the  case,  cited  as  the  authority 
for  the  proposition^  which  makes  a  most  material 
difference.    [His  Lordship  read  the  case,  as  stated 
in  Roll.l    That  single  word  omitted,  makes  this 
case  most  favorable  to  the  plaintiff;  but,  inserted, 
the  case  bears  the  other  way.  I  think  also,  that  the 
determination  in  Mantell  v.  Payne  to  the  same  ef- 
fect— that  the  fanner  must  be  shewn  to  have  no 
other  fodder— is  right;  at  least,  that  is  the  inclina- 
tion of  my  opinion  at  present,  (and,  in  that  case  the 
reference  as  to  that  fact,  was  directed  after  ma- 
ture deliberation,)  for  I  think  tliat  it  is  incumbent 

on 
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on  the  party  claiming  the  exemption  to  shew  that 
tliere  was  not  enough,  not  of  grass  merely,  but  of 
fodder^  of  the  general  produce  of  the  farm>  and 
therefore,  on  that  point,  I  think  my  brother 
Parke  was  quite  right  in  his  direction  to  the  jury, 
and  were  it  otherwise,  clergymen  would  often 
be  but  badly  situated. 
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But  the  great  difficulty  with  me  in  the  present 
case  is,  whether  it  is  possible,  after  a  verdict 
found  for  the  defendant  on  the  first  trial,  without 
any  evidence  having  been  given  by  him— so  that 
it  might  have  borne  some  appearance  of  a  verdict 
against  the  evidence,  as  well  as  against  the  di« 
rection  of  the  judge-^-*and  a  new  trial  having 
been  awarded  on  that  ground,  when  another  ver* 
diet  was.  found  for  the  defendant  on  questions, 
which  I  cannot  but  consider  as  questions  of  fact, 
on  such  second  trial,  (wlierein  evidence  was 
given  on  both  sides>)  and  that  on  a  claim,  the  im- 
portance of  which,  in  point  of  amount  of  value, 
is  so  trifling,  (the  value  of  the  tithes  being  only 
2/.  9*. ;) — ^my  doubt  (I  say)  is,  whether  it  is  pos- 
sible that,  under  those  circumstances,  we  can  send 
the  same  case  down  to  be  tried  a^in,  for  the 
third  time.  And  I  am  of  opinion  that,  on  the 
evidence,  we  ought  not. 

There  is,  besides,  really  too  much  uncertainty 
about  the  facts  of  the  case,  to  warrant  us  in  saying 
that  the  jury  were  wanton  of  their  jurisdiction,  in 
finding  for  the  defendant,  and.  I  have  certainly 
great  doubt  on  the  evidence.  There  was  some 
puzzle  as  to  the  horses  used  on  the  farm,  and 
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1818.  those  employed  with  the  barges ;  and  notwith- 
stevbui  stauding,  that  it  was  inferred  that  the  hus- 
bandly employment  was  only  colorable,  (which 
would,  without  doubt,  be  a  fraud,)  yet  if  the  jury 
find  that  it  were  not  so,  that  should  be  conclusive. 
Sending  his  husbandry  horses  occasionally  to  work 
the  barges^  would  not  deprive  the  defendant  of  his 
privilege  of  exemption,  for  there  is  no  farmer  who 
does  not  employ  his  team  on  other  jobs  besides 
his  own  farm-work  incidentally,  and  they  have 
clearly  a  right  to  do  so. 

[His  Lordship  having  pointed  out  more  mi* 
nutely  the  contradictory  results  of  the  evidence,] 
added,  Then  the  question  ultimately  comes  to 
this,  whether  the  defendant  had  or  had  not  fodder 
enough  on  his  farm  to  sustain  his  cattle,  without 
cutting  and  giving  the  green  food  to  them  for 
their  necessary  sustenance.  And  that  is  one 
which  ought  not  to  be  weighed  too  nicely :  for  if 
he  shews  (as  the  jury  seem  to  have  thought  the 
fact  was)  that  he  bought  more  hay  than  he  sold, 
it  might  be  sufficient ;  and  if  that  were  not  fully 
and  satisfactorily  proved,  yet  where  there  was  not 
a  gross  and  palpable  case,  it  would  not  be  enough 
to  call  on  us  to  impeach  the  verdict  of  a  second 
jury,  by  granting  a  third  trial. 

Then  the  smallness  of  the  amount  of  the  value 
of  the  tithes  sought  to  be  recovered  by  this  action, 
is  another,  and  would  perhaps  alone  be  a  sufficient 
reason  for  our  refusing  the  extraordinary  interfe- 
rence of  sending  this  cause  down  to  be  tried  a 

third 
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third  time.     At  the  same  time,  the  plaintiff  h       i6i8» 
clearly  entitled  to  his  tithes,  unless  the  exemption     ^^■'^/^^ 

Cm  IP  w  M  lu  ^ 

be  fairly  made  out     As  to  the  authority  of  the  t.  . 

cases  in  the  Court  of  King's  Bench,  (Tindal  v» 
Brown^  3Xid  Metcatf  and  Hall^)  where  it  was  said> 
that  the  cause  had  been  sent  down  over  and  over 
again,  till  the  jury  came  to  a  right  conclusion,  the 
question  there  was,  whether  the  notice  given  of 
the  dishonour  of  a  bill  of  exchange  was  reason* 
able  notice,  and  that  was  clearly,  a  pure  question 
of  law  J  and  for  the  sake  of  certainty  in  commer- 
cial matters,  juries  should  not  be  suffered  to  trifle 
with  established  and  settled  questions.  This,  how^ 
ever,  proceeds  rather  on  questions  of  fact:  and 
whatever  points  of  law  may  have  been  discussed 
in  the  course  of  the  argument,  it  was  not  on  the 
law  that  the  verdict  rested;  for  it  depended  on  the 
finding  of  the  jury,  whether  those  points  would 
arise  in  this  case  or  not,  and  therefore  I  think  this 
rule  should  be  discharged* 

Wood,  Baron.  I  am  of  opinion,  that  there 
ought  not  to  be  another  new  trial  in  this  case. 
There  have  been  two  trials  had  already,  and  there 
lias  been  no  misdirection  on  either  j  or,  if  there 
had,  it  has  been  in  favor  of  the  plaintiff,  and 
therefore  he,  at  least,  could  not  complain  of  that. 
But  I  think  the  judge  stated  the  law  clearly,  from 
the  cases  of  Crawley  v.  TVellSy  and  Mantell  x, 
Paine.;  and  having  so  stated  the  law,  he  properly 
directed  the  jury  as  to  the  two  points  to  which  he 
drew  their  attention.  But  those  two  points  de- 
pended on  ihtfacts^  and  those  facts  were  entirely 
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for  the  consideration  of  the  jury :  for  they  were 
the  proper  judges^  whether  the  horses  were  used 
in  husbandry,  and  whether  the  green  fodder  cut 
for  them  was  proper  and  necessary.  Those  ques- 
tions of  fitct  have  now  been  laid  before  two  seve- 
ral juries,  and  they  have  both  found  verdicts  for 
the  defenidant.  The  true  principle  of  all  new 
trials  is,  that  the  case  has  not  been  pro|)erly  cbh- 
sidered,  so  that  justite  indy  hot  have  befen  done, 
and  therefore  alone'  it  is,  that  the  Court  orders  a 
further  enquiry.  That '  principle  was  laid  dowti 
by  Lord  Mansfield^  the  cise  bf  Bright^  executor^ 
8gc.  V.  Eynon  (/>),  whtre  the  origin  and  history 
of  that  practice^  are  entered  into,  and  the  reasfdns 
detailed. 


In  this  case  (in  the  first  instance)  the  Court 
thought  that  there  was  some  doubt  as  to  the 
facts,  and  they  sent  it  down  to  a  new  trial.  Tlie 
plaintiff  got  a  special  jury,  (and  he  himself  prayed 
a  tales,  so  that  he  could  not  be  dissatisfied  on  that 
ground,)  when,  on  full  consideration,  that  jury 
also  found  a  verdict  for  the  defendant.  After  such 
repeated  investigation,  I  think  that  the  case  ought 
not  to  be  sent  to  a  third  trial. 

It  is  true,  as  Sir  William  Owen  has  isaid,  that 
there  is  no  limit  to  the  discretionary  power  of  the 
Court,  to  order  as  many  new  trials  as  it  thinks 
right;  but  that  is  where  the  jury  mistake,  or  ne- 
glect, or  abuse  their  duty,  by  finding,  from  preju- 
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dice,  contrary  to  law,  on  a  question  of  law\  but       1818. 
it  would  be  a  very  great  stretch  of  authority,  to     |^,^ 
send  a  mere  question  oifact  to  a  jury  three  times  •• 

successively.  You  might  as  well,  at  once,  annex 
a  mandamus  to  the  record,  ordering  them  to  find 
in  the  way  proposed,  and  thus,  at  once,  take  away 
from  them  their  peculiar  and  constitutional  pro- 
vince altogether. 

As  to  the  point,  of  the  plaintiff  not  having  suf- 
ficiently described  his  title  in  the  declaration,  I 
am  of  opinion,  that  if  there  be  a  palpable  nonsuit 
apparent  on  the  record,  the  Coui't  should  not  send 
it  down  again  in  that  state,  for  that  would  be 
absttrd.  I  certainly  myself  think,  that  this  decla- 
ration is  b^d,  but  I  do  not  mean  to  decide  that 
point.  It  is  not  necessary,  certainly,  for  a  plain- 
tiff to  set  out  particularly  his  whole  title  in  the 
declaration,  but  he  must  state  enough  to  bring 
himself  within  the  words  of  the  statute  under 
which  he  sues.  He  should  have  stated  himself 
to  be  the  farmer,  and  he  must  have  proved  it :  for 
it  is  necessary  for  him  to  bring  himself  within 
some. of  the  denominations  enumerated  in  the  sta- 
tute. I  think,  therefore,  that  there  is,  at  least, 
great  weight  in  that  objection. 

Then  the  smallness  of  the  sum  sued  for  is,  in 
itself,  a  sufficient  ground  for  refusing  to  send  this 
cause  down  to  trial  a  third  time;,  for  if  we  were 
to  do  so,  there  would  be  no  end  of  litigation. 

A  A  3  GARROtr, 
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1818.  Garuow,  Baron.    The  Court  can  never  have 

STETENi  ^^y  ^^^^  *^  invade  the  province  of  a  jury,  and  I 
ALDitiDOE.  should  be  amongst  the  first  to  regret  it,  if  any 
such  jealousy  were  well  founded ;  but  it  is  the 
duty  of  Courts,  where  juries  wantonly  find  ver- 
dicts against  law  and  justice,  out  of  mere  per- 
verseness,  to  grant  new  trials  without  limit,  and 
to  send  down  the  facts  again  and  again,  till  they 
find  a  more  sober-minded  jury.  On  the  evidence 
given  in  this  case,  the  verdict  which  has  been 
found  is  not  one  which  I  should  liave  given,  and 
so  the  first  jury  thought:  for  they  found  tlie 
plaintiff  entitled  to  somethings  at  least,  although 
they  ultimately  gave  their  verdict  for  the  de- 
fendant. I  much  disapprove  of  the  manner  in 
which  that  verdict  was  given  altogether,  and  I 
think  the  just  preponderance  of  the  evidence  was 
against  it.  I  do  not,  however,  join  in  the  opi- 
nion, that  in  a  case  of  this  sort,  where  the  subject- 
matter  is  one  that  may  be  the  ground  of  many 
other  actions  of  the  same  nature  in  future,  the 
smallness  of  the  sum  sought  to  be  recovered  is 
alone  a  sufficient  reason  for  refusing  a  new  trial  j 
yet,  as  the  plaintiflf  must  have  paid  the  costs,  that 
makes  it  matter  of  serious  consideration  how  far, 
even  on  his  account,  we  should  .be  justified  in 
granting  it;  and,  as  it  has  turned  out,  it  would 
have  been  mercy  to  him  if  we  had  refused  it  on 
the  former  occasion  (y).  Taking  all  these  cir- 
cumstances into  consideration  together,  therefore, 

(jr)  Vide  on  that  point  Macrow  v.  Hallf  1  Bur.  11. 

I  concur 
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I  concur  generally  in  thinking  that  this    rule       1818. 
ought  to  be  discharged.  stbybk* 

AlDRIDQB* 

Per  Curiam. 

Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER.  Thursday, 

^9th  JaHMartjm 

Coram  kichArdS;  l».  cil.  bakon. 


WiLMOT,  Clerk,  v.  Hellabt  and  others. 

The  plaintiff,  rector  of  Trusley  {Derby\  filed  where  m  id- 
this  bill  against  the  defendants,  occupiers  of  lands  S^^HiSSlViet 
within  that  parish,  for  an  account  of  tithes  gene-  JH^^  ****" 
rally.  Xn^a" 

rector,  who  ^ 
offers  DO  evf- 

The  defendants  denied  the  plaintiff's  title  to  the  dence  to  im- 
tithes  of  the  lands  in   their  occupation,  which  title,  he  u  not 
formed  part  of  two  estates,  called  Grangefield  Ueoe. 
and  Nunsfield;  and  for  those  liberties  (as  they     f^^  defend- 
were  called)  two  of  the  defendants  set  up  a  claim  J^lttedtrTO 
to  the  tithes,  by  reason  of  the  former  having,  be-  denc^ofTii 
fore  the  dissolution,  belonged  to  Croxden  Abbey ^  jj^*  ^^^^ 
and  the  latter  to  Kingsmeade  Priory ;  when  (as  ^^  **i}®,.*P", 

to  be  clenrly 
establishcil,  although  he  had  inaccurately  stated  the  subject-matter  of  his  defeacc  in  his 
answer. 

A  A  4  the 
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^J819^     the  answer  stated)  the  said  farms,  toother  with 

wiiMoT     ^^^  tithes  and  ecclesiastical  dues,  became  vested  ii^ 

HmMBT     *^^  crown, 
andotben. 

The  answer  then  set  forth  a  grant  of  Henrtfi 
VIIL  to  Robert  Fytche^  of  the  said  farms,  and 
also  all  the  tithes ;  and  alleged,  that  thereby  the 
said  fanns  and  estates,  together  with  all  the  tithes, 
or  ecclesiastical  dues  arising  therefrom,  duly 
vested  and  united  in  possession  in  the  said  Ro^^ 
,  hert  Eytcfie,  and  all  such  tithes  therefore  became 
due  to  him,  &c.  his  devisees  or  alienees ;  and  the 
defendants  having  asserted  their  title,  derived 
from  the  grantee,  insisted  that  the  said  lands 
should  therefore  be  presumed  to  be  exempt  or 
discharged  from  the  payment  of  any  tithes  to  the 
rector. 

In  support  of  that  defence  several  old  terriers 
were  put  in  (professing  to  state  in  detail  the 
rights  of  the  rectory);  most  of  which,  after  having 
stated  the  rector  to  be  entitled  to  tithes  in  kind, 
and  certain  money  payments,  contained  an  ex- 
press exception  of  Grangefieid  and  Nunsfieid. 
Letters  patent  of  Henry  VIII.  to  Robert  Fytch^ 
of  the  estate,  and  also  all  and  all  manner  of 
tithes,  and  several  old  deeds,  mesne  conveyances, 
&c. :  whereby  it  appeared  that  former  owners  of 
the  farms  had  dealt  separately  and  eo  nomine  with 
the  tithes,  as  forming  part  of  their  estates,  as  well 
as  the  land;  and  the  defendants  gave  full  evi^ 
dence  of  non-pajonent  of  tithes* 

Martin 


HILARY   TERM,  58  GEO.  Ill, 

Martin  and  Dowdcswell^  for  the  plaintiff,  ob- 
^cted  to  the  duplicity  of  the  pleadings,  as  putting 
on  the  record  a  defence  of  exemption  from  tithes, 
on  the  ground  of  the  estate  having  belonged  to 
the  religious  house,  and  a  claim  of  title  derived 
from  persons  under  whom  the  defendants  claimed; 
find  they  contended,  that  on  such  a  record  the 
evidence  offered  could  not  be  given,  and  that  it 
was  not  sufficient  for  the  defendants,  in  the  case 
which  they  had  attempted  to  make,  merely  to 
shew  that  the  tithes  were  not  in  the  rector,  unless 
they  also  proved  thpm  to  be  in  themselves,  if  on 
such  an  ans\^er  t|iey  werp  entitle^  to  do  either; 
belt, 
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1818. 


WlLMOT 
V. 

Hbllabt 

and  others^ 


The  Lord  Chief  Baron  observing,  that  the 
ftnswer  was  certainly  very  inaccurately  drawn, 
and  that  it  had  deduced  wrong  conclusions,  held 
it  sufiieient  to  let  in  the  evidence  (a)y  as  there 
fnight  be  a  title  to  tithes  made  at  a  different  time 
from,  and  independent  of  the  title  to  the  land,  by 
some  new  grant  And  the  defendants  had  stated, 
and  clearly  shewn,  the  tithes  not  to  be  in  the 
rector ;  and  though  they  had  also  stated  them  to 
be  in  themselves,  it  was  not  necessary,  in  the  pre- 
sent stage  of  the  case,  that  they  should  prove 
that  more  particularly,  although  (judging  from 
the  evidence  already  given)  it  would,  most  pro- 
bably, not  be  a  difficult  matter  for  thpm  to  do  so. 

On  such  a  case,  therefore,  his  Lordship  said,  he 
could  not  decree  an  account. 


(a)  See  Strutt  v.  Baker,  4  Gw.  1430. 


An 


3SS 


181B. 


WlL%!OT 
V. 

Hbllaby 
UDd  others. 
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An  issue  was  then  demanded  on  the  part  of  the 
plaintiff,  as  rector. 

Dauncey^  Cooke ^  JVing field,  and  Phillimore^ 
for  the  several  defendants,  submitted,  that  in 
cases  like  the  present,  and  proved  as  this  had  been 
on  the  part  of  the  defendants,  the^  rector  was  not 
entitled  to  an  issue  as  a  matter  of  right;  and  they 
adverted  to  the  decision  of  Barker  v.  Barker  {b\ 
and  the  cases  there  cited, 

Martin  replied,  that  in  those  cases  the  right 
to  the  tithes,  on  the  part  of  the  party  claiming 
adversely  to  the  rector,  was  clearly  and  satisfac-^ 
torily  made  out. 

Richards,  Chief  Baron.  This  case  is  also  suf- 
ficiently clear,  and  the  authorities  cited  are  pre- 
cisely in  point  against  the  plaintiff,  I  have 
always  considered  the  general  rule  to  be  cer- 
tainly, tliat  a  rector  and  an  heir  at  law  are  entitled 
to  an  issue ;  but  the  cases  cited  afford  instances, 
where  it  has  been  refused  to  a  rector.  The  bill 
jnust  therefore  be  dismissed. 

Bill  dismissed  *. 


{h)  Wightw.  300. 

*  The  cases  of  Barker  v.  Barker,  and  of  Scott  v.  Aireg^ 
and  Struit  v.  Baker,  there  cited,  are  not  perhaps  (strictly 
speaking)  exceptions  to  the  rule  of  law,  which  gives  a  rector 
a  right  to  demand  an  issue ;  hccause,  in  tliose  cases,  as  in  the 
present,  the  defendants  all  claimed,  and  successfully,  the 
tithes:  that  is,  they  claimed  to  be  rector  pro  tanto,  or,  at 

least. 
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BowDEN  and    another,    Assignees,    &c.  >^^ 

V»  GlASSON.  Saturday, 

3\ St  January. 

JONES,  D.  F.  had  obtained  a  rule  wwi,  for  The  coart  m\\ 
changing  the  venue  in  this  action  from  Devon  to  r^  ^uiScd 
Cornwall,  in  consideration  of  the  inconvenience  lo^ci^ge°?hc°' 
and  expense  to  the  defendant  if  it  should  be  tried  a?uon^m»t 
atE^e^er,  on  an  affidavit,  that  the  plaintiff's  cause  ^"™g5lecl*'of  a 
of  action  arose  in  the  latter,  and  not  in  the  former  {bankrupt,  on 

'  the  usnal  affi- 

county :  that  certain  persons,  whom  defendant  was  davit,that  the 

^    "^  ^      ^  ^  ^  canscofactiou 

advised  would  be  material  witnesses  for  him,  re-  arose  in  ano. 

,  ther  county, 

sided  at  Falmouth,  near  one  hundred  miles  from  and  that  his 

__  Mi'itnesses  re* 

Exeter;  and  that  defendant  intended  to  admit  «icictiicre:  the 
the  trading,  and  all  other  matters  relating  to  the  rng,"that*5ie*'' 
bankruptcy  of  the  bankrupt,  except  the  petition-  aroscina/Aw 
ing  creditor's  debt.  fflL'^if. 

nesses  reside 
at  a  very  con- 

Owen  Sir  William,  now  shewed  for  cause,  that  Jit^ivom  S,e 
(as  the  affidavit  of  the  plaintiff's  solicitor  stated)  thq  ""^^^^^^ 
bankrupt  resided  at  Exeter  ;  that  the  act  of  bank-  [^j^J^"^^)} 
ruptcy  was  committed  there;  that  the  petitioning  andundertak- 

*    ^  •'  *  ^   in^  to  give  evi- 

creditor's  debt  was  contracted  there:    and  that  donee  in  Uie 

.  ...         original,  or  the 

some  of  the  Witnesses,  to  prove  tlie  petitionmff  third  county; 

1.        ,        ,   ,  .111  1        1  -       T^       and  that  al- 

creditor  s  debt,  resided  there,  and  othfirs  in  De-  though  the  de- 
vow  (eastward  of  Exeter),  and  Somersetshire,  and  agreed  to  ad. 

niit  every  fact 
establishing 

least,  to  stand  in  loco  rectoris,  as  to  tlie  land  from  which  the  *'*®  Iwnkrupt- 
.1  «  ,  1  t         1         1  .     ./v,     cy,  except  the 

tithes  were    sought  to  be  recovered,  so  that  the   plaintiff  s  petitioning 

right  as  rector,  as  against  the  adverse  claimant,  was  nega-  creditor'*  debt, 
lived;  or,  as  the  distinction  is  well  taken  by  the  Court,  in      The  costs  to 
Barker  v.  Barker,  '  they  were  all  cases  of  one  common  law-  abide  the 
right  opposed  to  another.'    The  party  succeeding,  therefore,  ^^®"^ 
must  have  proved  himself  to  be  rector, 

one 
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1818. 


BOWDEN 

and  another 

V. 

Olaisoit. 


one  eighty  miles  north  of  Exeter.  And  he  sub- 
mitted, that  although  (as  Exeter  was  a  county  of 
itself,  and  the  cause  of  iiction  arose  there)  the 
plaintiff  could  not  undertake  to  give  material  evi- 
dence in  the  county  where  the  venue  was  laid, 
which  would  at  once  enable  him  to  discharge  this 
f ule,  according  to  the  daily  course ;  yet,  as  it  was 
now  the  practice,  where  the  plaintiff  shews  the 
defendant's  affidavit  to  be  false,  as  that  the  cause 
of  action  arose^  in  fact,  not  in  the  county  men- 
tioned in  the  affidavit,  but  in  a  third  county,  he 
(plaintiff)  shall  be  at  liberty  to  retain  the  venue^ 
on  undertaking,  in  the  alternative,  to  give  mate- 
rial evidence  in  the  county  where  the  venue  be 
laid,  or  in  a  third  county— (iVe^/e  v.  Nevill, 
Savory  v.  Spooner  (a)  )— he  would  here  under- 
take to  give  material  evidence  in  Eaeter  or 
Devon^  and  that  would  entitle  him  to  retain  the 
venue.  In  Dick  v.  Narrish  (b)  it  was  held,  that 
where  the  defendant  could  not  legally  and  truly 
swear,  according  to  legal  apprehension,  that  the 
whole  cause  of  action  arose  in  the  county  to 
which  it  was  sought  to  change  the  venue,  because 
a  material  part  arose  in  another  county:  and 
where  there  would  be  so  material  inconvenience 
on  both  sides,  the  Court  would  not  change  the 
venue  (c). 


He  then  urged,  that,  although  where  the  wit- 
nesses on   both   sides  reside  in  the    defendant's 


(a)  0  Taunt.  !iQ5. 
W  7  lb.  178. 


(c)  3  Taunt.  4G4.    6  lb.  505. 

county, 
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county,  the  Court  will  change  the  venue ;  they 
will  not  do  so,  where  the  inconvenience,  in  respect 
to  the  residence  of  witnesses  on  either  side  is 
material.  Fiecke  v.  Godfrey  (rf),  and  Holmes  v. 
fVainwright  (e). 

Costs  were  applied  for,  on  the  ground  of  the 
defendant's  affidavit  having  been  falsified. 

Jones,  in  support  of  the  rule,  insisted  that  it 
was  necessary,  that  to  be  entitled  to  retain  the 
venue,  the  plaintiff  should  undertake  to  give  mate- 
rial evidence  in  Devon,  the  county  in  which  it 
had  been  laid,  and  cited  French  v.  Copinger  and 
another  (/).  In  Henshaw  and  another  v.  Rutley 
and  another  (g),  it  was  held  necessary  and  mdis- 
pensible  that  the  plaintiff  should  undertake  to 
give  material  evidence  in  the  county  where  the 
venue  is  laid,  in  discharging  a  rule  to  change  the 
venue,  where  the  cause  of  action  arose  partly  in 
one  county,  and  partly  in  another.  As  to  the 
plaintiff's  inability  to  give  the  usual  undertaking, 
Lord  Ellenhorough  distinctly  says,  in  the  case  of 
Price  V.  fVoodburne  (A),  where  the  venue  was 
laid  in  the  same  incorrect  way,  the  action  having 
arisen  in  a  third  county,  so  that  the  defendant's 
affidavit  was  falsified,  but  still  the  plaintiff  could 
not  give  the  necessary  undertaking :  *  The  plain- 
tiffs have  brought  this  difficulty  upon  them- 
selves,  by  having  laid  their  venue  in  a  wrong 
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{d)  1  T.  R.  782,  in  notU. 
(e)   3  East,  329. 
(/)  1  H.  Bl.  2ia 


(g)  1  N.  R.  110. 
(A)  6  East,  434. 


county, 
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1818,      county i  where  no  part  of  the  cause  of  action 
Bowueif     ^^^^^f  which  prevents  them  from  giving  the  usual 
and  another   undertaking,  always  required^  to  enable  a  plain-^ 
Glaison.     tiff  to  bring  back  the  venue^  after  it  has  beeil 
changed:  and  such  being  the  general  rule,  it  is 
better  to  abide  by  it,  otherwise  we  shall  have  to 
try  every  cause    on    a    motion   to  change  the 
venue,'  and   that  is   precisely  applicable  to  the 
present  case ;  and  in  agreeing  to  admit  the  fact  of 
the  bankruptcy,   the    defendant  brings   himself 
within  the  reason  of  Lord  Ellenborough^s  deci- 
sion in  Holmes  v.  IVainwright  (i).     Therefore  he 
contended  the  plaintiff  was  not  entitled  to  re- 
tain the  venue. 

But  the  Court  were  of  opinion,  that  the  plain- 
tiff had  shewn  sufficient  cause  in  the  distance  of 
the  residence  of  his  witnesses  from  Launceston; 
and  therefore  they 

Discharged  the  rule. 

Costs  to  abide  the  event 

(i)  3  East,  330. 


Tlic 
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The  Attorney  General  v.  Francis  Kino.       satwrduy, 

3ist  Jmtuarf. 

JERVIS  had,  on  a  former  day,  obtained  a  rule,  The  Court  re- 
calling on  the  Attorney  General  to  she\v  cause  shewn  to  dis- 
why  an  order  of  the  6th  Nwember  last,  giving  L/nfie^Siow- 
him  liberty  to  amend  this  information  for  penal-  ielGencrS'ta 
ties,    on  payment  of  costs,  so  far  as   to  strike  Sl^au^for 
out  ten  new  counts  added  to  the  original  infor-  ^aJI^S^nndcr 
mation,  for  supposed  offences  laid  to  have  been  L^^^^^pgy. 
committed  after  that  information  was  filed,  and  ment  of  cosu, 

-   •/  '  as  to  ten  new 

the  addition  made  in  the  twenty-fourth  count,  in  counts  which 
claiming  double  duties  for  non-payment  of  single  added,  charij- 
duties,  alleged  to  have  been  incurred  after  the  day  fences  laid  on 

,  ,  days  long  «ii&- 

the  said  original  information  was  filed,  should  not  w^tuTiii  to  those 
be  restricted  accordingly.  information, 

and  to  the 
filing  of  that 

On  moving  for  this  order  it  was  stated,  from  Snd^^ebfu- 
the  affidavit  of  the  defendant's  solicitor,  filed  in  Sf^TnT 
support  of  the  motion,  that  this  prosecution  origi-  nim^lff  a^uc- 
nally  arose  out  of  a  seizure  of  soap,  by  certain  offi-  ney^oli^i^^' 
cers  of  excise,  on  the  3d  March  1817,  and  which  ^^eedt^alTd''^ 
bad  been  claimed  by  the  defendant  in  this  Court,  Slfend^^t* » 
on  a  proceeding  in  rem^  who  gave  security  for  the  «fv«dwith 
crown  s  costs  in  case  of  condemnation :  and  an  fi"*  informa- 

.  tion,  in  EtuUr 

mformation  was  filed  in  the  claim  cause,  on  the  vacaUon,  re- 

«  1     ^       •  f  •     •  n  n  tnrnable  the 

23a  April  1817,  consistmg  of  four  counts.  first  day  of 

^  £<u/^Term: 

and  the  side- 

The  first,  charging  the  said  soap,  seized  on  the  amending,  wa* 
said  SA  March  1817,  to  have  been  fraudulently  tin  the  first  day 
bid    and    concealed;    and    thereby  become   for-  tl^Mkh^h^as 

'**'*''^"*  information  so 

amended  filed 
till  the  Seal- 

The  ***y  "*^^""  ^^' 
i'Attc'/inajTerm* 


3(J4 


1818. 


Tlic 

Attorney 

Obmbral 

m 

King; 
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-  The  second,  that  the  i^aid  soap  was  found  in  a 
private  place  belonging  to  the  claimant,  and  by 
him  made  use  of  for  the  keeping  of  soap,  he 
b^ing  a  maker  of  soap,  whereby,  &c. 

The  third,  that  the  claimant  did,  on  said  8d 
March  1817,  knowingly  receive  into,  and  have 
in  his  custody  and  possession  the  said  soap,  after 
the  same  had  been  removed  from  the  place  where 
tlie  same  had  been  made  and  manufactured,  and 
where  the  same  ought  to  have  been  charged  with 
the  duty,  before  the  duty  had  been  charged  on 
such  soap,  whereby  it  had  lawfully  become  for- 
feited. 

And  the  fourth  charged,  that  the  said  soap  was 
fraudulently  deposited  in  a  certain  place,  with  an 
intent  to  defraud  his  majesty  of  the  duty,  whereby 
the  said  soap  was  alledged  to  have  become  for- 
feited. 

The  trial  of  that  information  in  rem  came  on 
at  the  Sittings  after  TrinzVy  Term  1817,  when^ 
after  a  long  investigation,  and  witnesses  had  been 
examined  on  both  sides,  the  Attorney  General 
withdrew  the  record,  and  had  not  since  proceeded 
in  that  cause. 


On  the  17th  April  1817,  the  defendant  was 
served  with  the  process,  tested  12th  February ^ 
and  returnable  on  the  fiSd,  the  first  day  of 
Easter  Term  last,  to  which  an  appearance  was 
entered  as  of  the  same  Term,  but  no  informa' 

tion 


X 
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tion  was  Jiled  until  the  Seal-day  after  Trinity      1818. 
Term  following,  and  after  the  trial  of  the  said     ^^!^C^ 
claim-cause.     That  information  was  filed  in  the  Attormit 
name  of  Sir  fVilliam  GarroWy  Knt.  his  Majesty's         •• 
then  Attorney  General,  and  intituled  as  of  Easter 
Term,  and  delivered  over  on  the  Seal-day  after 
Trinity  Term.    It  consisted  of  fourteen  counts. 

The  1st,  charged  the  hiding  and  concealing 
Soap  on  the  3d  March  1817-  Tlie  2d,  the  same 
offence,  on  the  9,6th  February  1817, ,  and  ten 
other  days,  between  that  day  and  the  said  3d 
Afarch. 

The  3d,  4th,  5th,  6th,  8th,  9th,  10th,  and  11  th, 
12th,  and  13th,  various  other  offences  in  respect 
of  making  soap,  on  the  said  Sd  March :  each 
alternate  count  varying  the  days,  as  in  the  1st 
and  Sd. 

The  14th  charged  the  defendant,  on  said  S6th 
February  1817,  and  from  thence  continually 
until  the  23d  Aprils  (the  day  of  exhibiting  the 
information,)  with  making  soap,  whereby  certain 
duties,  amounting  to  1S50/.  became  due  to  his 
majesty,  and  that  defendant  did  not,  within  the 
time  limited  by  the  statute,  pay  the  same ;  where- 
fore he  had  forfeited  double  the  amount  of 
said  duty. 


On  the  1st  day  of  Michaelmas  Term  last,  a 

de-bar  rale  was  made  for  amending  the  inform- 

VOL.  V.  B  B  ation, 
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1B}B.      ation,   upon    payment   of  costs:   and,    oil    ihcr 
Seal-day  after  Michaelmas  Term,    an   amended 


The 


Kiiia. 


Attobnm  information  was  filed,  intituled,  on  Friday  next, 
«.  after  fifteen  days  of  St.  Martin^  in  Michael-- 
mas  Term,  in  the  58th  year,  &c.  and  was  in 
the  name  of  Sir  Samuel  Shepherd^  his  Majesty's 
then  Attorney  General,  and  not  of  Sir  JVil^ 
Ham  GarraWf  as  in  the  first  information:  and 
after  some  unobjectionable  alterations  in  the 
first  thirteen  counts,  there  were  added  ten  new 
counts,  alleging  similar  offences  to  have  been, 
committed  by  the  defendant  long  subsequently  to 
the  days  laid  in  the  original  information,  namely, 
in  June,  July^  August,  September,  and  October 
1817:  and  the  S4th  count  charged  offences  com- 
mitted between  the  6th  July  1816,  and  the  day 
of  exhibiting  that  information,  being  the  28/^ 
day  of  November  1817. 

It  was  urged,  that  so  extensive  and  substan- 
tial an  alteration  of  the  record  could  not,  in 
fact,  be  made  as  an  amendment,  but  was  altoge- 
ther a  new  information,  and  ought  to  be  so  con- 
sidered by  the  Court  That  a  new  process  ought 
to  have  been  issued  on  it,  as  if  it  had  been  in 
date,  as  well  as  subject-matter  a  new  informa- 
tion, and  that  the  defendant  was  entitled  to  plead 
de  novo  ;  and  therefore  it  was  submitted,  that  as 
to  those  ten  new  counts  they  ought  to  be  struck 
out  of  the  information;  for  that  such  counts 
could  not,  under  the  circumstances  of  this  case, 
be  now  added  to  the  old  information. 

Dauncey 
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Dnuncey  and  Walton  now  shewed  cause,  rely-       ^^^• 
Ing  mainly  on  the  amendment  (extensive  as  it        ^^ 
was)  working  no  injury  to  the  defendant,  because    ^^^" 
a  new  information  or  informations  might  have         '*'• 
been  iGled,  so  that  it  would  produce  no  benefit  to 
the  defendant,  except  what  he  might  derive  from 
the  delay  thrown  in  the  way  of  the  crown,  which 
they  urged  was  a  benefit,  of  which  the  Court 
Xvould  hardly  suffer  him  to  avail  himself  by  such 
a  motion  as  the  present.     And  they  submitted, 
that  the  day  of  laying  the  offences  in  the  infor- 
mation was  not  material,  {Attorney  General  v. 
IVeeks  {a\  )  and  therefore  the  defendant  could 
not,  on  this  application  at  least,  be  entitled  to 
the  motion  prayed. 

Jervis  endeavoured  to  support  his  riile,  by  ar- 
guments drawn  from  the  analogy  of  such  pro- 
ceedings as  the  present  information,  with  those 
in  ordinary  cases  of  penal  actions,  where  the 
Court  had  frequently  refiised  to  suffer  the  de- 
claration to  be  amended,  lest  the  defendant  should 
be  deprived  of  the  benefit  of  any  bar,  as  the  sta- 
tute of  Limitations,  &c. :  contending,  that  the 
introduction  of  the  new  counts  was  an  abuse  of 
the  side-bar  rule;  and  he  adverted  to  the  lapse 
of  three  terms,  which  had  been  suffered  to 
pass  before  the  amended  information  had  been 
filed  as  strengthening  the  objection. 

(a)  1  Banb.  224, 

BBS  Per 


568  CASES  IK   THE   EXCHEQUEE, 

I8ia.  Per  Curiam.      [Wood,  Baron,   dubitantey    in- 

^"C^  dining  to  the  opinion,  that  there  was  an  irregula- 

Attornbt  rity  in  so  connecting  the  subsequeht  information 

«.  with  the  previous  process.] 

There  is  no  objection  to  the  process  at  present 
before  the  Court,  and  we  will  not  strike  out  the 
additional  counts  which  have  been  regularly 
added.  Therefore  the  present  order  to  shew 
cause  must  be  discharged. 

Rule  discharged. 


IN 
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IN  THE  EXCHEQUER  CHAMBER.  1818. 

Coram  Richards^  l^  ch.  baron.  ^I^!J!^* 


Drake,  Clerk,  v.  Smtth  and  others. 

This  bin  was  filed  by  the  vicar  of  fVarmfield  Proof  of  pay. 
(York)^  for  an  account  of  tithes.  m^    mSiis)of  sd. 

ine  Mr  acre  for 
hay.  by  parol 
testimony  and  receipts ;  Talthongh  opposed  by  an  estract  from  the  ecdesiastical  sorvey, 
valuing  the  tithe  hay  of  the  iricarage  at  Ss.— a  terrier  recording  that  tfil  iUku  (except  a 
moiety  of  the  com  titlie)  belonged  to  the  iricar,— seyeral  others  stating  the  vicar  to  be  en- 
titled to  the  tithe  of  hay,  or  a  modiu  of  8d.  per  acre,*— and  an  entry  in  the  parish  regis* 
ter  of  a  memomndum,  that  tiie  vicar  had,  in  a  certain  year,  taken  the  tithe  in  kind  of 
some  of  the  occnpiers,  and  agreed  with  the  rest  for  compositions  exceeding  that  smn], 
held  so  strong,  as  tiiat  tlie  payment  was  sent  to  an  issue. 

The  same  CTtdence,  in  support  of  a  sum  of  5«.  in  lien  of  titlie  of  hay  payable  by  all 
and  every  the  occnpiers  of  lands  and  tenements  within  a  certain  township,  outweighed  by 
terriers,  stating  that  sum  to  be  payable  '  for  all  the  hay  ta  (Anr  cti^Bj  and  nothing  paid 
for  all  other  except  herbage.' 

Payments,  professing  to  cover  articles  stated  in  terriers  nomtaattm  to  be  titheable,  held 
not  to  be  moduses. 

Terriers  of  the  highest  order  of  evidence  in  tithe  causes,  and  {scmliU)  paramount  to 
nsage :  and  where  they  record  tithes  to  be  payable  for  certain  articles  specint'iMf  are  pre- 
sninptive  proof  of  such  tithe  being  payable  in  kind.  Where  rIsa  they  state  any  fact  con« 
cemini;  the  mode  of  rendering  the  tithe,  snch  statement  is  evidence  of  that  fact,  and  is 
allowed  to  qnalify  the  render,  and  to  define,  in  great  measure,  its  legal  cliaracter. 

The  more  ancient  documents,  as  the  Ecclesiastical  Survey,  &c.  &c.  are  only  priMA/am 
evidence  requiring  to  be  supported  by  proof  of  usage,  or  other  confirmation,  and  may  be 
rebutted. 

A  payment  of  Sd.  a  head  for  tithe  of  lambs  not  rank,  and  is  issuable  where  supported 
by  proof;  but  terriers,  stating  the  vicar  to  be  entitled  to  '  tithe  of  lambs/  are  sufficient 
to  destroy  the  presumption^  that  such  payment  is  a  modus. 

A  memorandum,  entered  by  a  former  mevr  in  an  old  book,  called  a  narochial  register, 
and  kept  in  an  iron  chest  oi  the  vicarage^  is  admissible  evidence  on  oekuff  rf  the  vicar. 
Such  custody  is  proper  for  such  a  book,  which  is  common  property. 

See,  in  page  376,  a  distinction  made  as  to  the  common  course  of  practice  established 
at  the  bar,  in  addressing  the  Bench,  between  Courts  of  Law  and  Courts  of  Equity. 

*  These  terriers  were  considered  as  inclining  rtthcr  in  favor  of  the  payment  being  a  modus,  an4 
as  jepugnanl  to  and  subversive  of  the  rormcr  terriers. 

B  B  3 
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The  plaintiff  claimed  all  the  tithes,  great  and 
small,  a  moiety  of  the  tithes  of  corn  and  grain 
only  excepted. 

The  bill  having  been  amended,  prayed  the 
usual  account ;  and  also  that  the  Earl  of  fVest-. 
moreland,  now  made  a  defendant,  might  state 
whether  he  claimed  any,  and  what  right  to  any, 
and  what  part  of  the  tithes  claime^l  by  the 
plaintiff. 

The  defendants  (the  occupiers)  set  up  the  fol- 
lowing moduses : — 

Eight-pence  an  acre  for  hay  within  the  town- 
ships of  ^<:/nw/fe/d',  Heath  and  Kirkthofye^rid.  for 
every  sheep  shorn  within  the  parish,  in  lieu  of 
the  tithe  of  wool-r*3flf.  a  head  in  lieu  of  the  tithe 
pf  lambs — Sd.  for  every  milch  cow,  in  lieu  of 
her  milk  and  calves — lO^d.  for  the  occupiers  of 
every  ancient  messuage,  and  of  every  messuage 
built  upon  the  scite  of  an  ancient  messuage,  apd 
called  house  dues,  in  lieu  of  the  tithes  of  the 
titheable  matter,  grown  in  the  gardens  and  or- 
chards belonging  to  such  messuage,  and  of  eggs 
and  poultry,  and  young  pigeons  produced  in  the 
yards,  gardens,  and  orchards  of  such  houses. 
And  one  of  the  defendants  set  up  a  modus  of  5s.  a 
year,  in  lieu  of  all  tithe  hay  in  Sharlston,  (another 
of  the  townships,)  payable  by  all  and  every  the 
occupiers  of  lands  and  tenements  within,  &c. 


The  Earl  of  Westmoreland^   one    of  the   de- 

fendantSi 
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fendants,  claimed  a  right  to  the  tithe  of  the  com       1B18. 

and  grain,  and  peas,  beans,  and  pulse,  within  the  dkak* 

township  ofShartstoUj  a  sub-division  of  the  parish  smyth 

pf  tVarmfield:    against  which  no  evidence  was  »nd  others, 
offered  by  the  plaintiff. 

Martin  and  Simkimon,  for  the  plaintiff,  put  in  t^Jamuary. 
and  read  an  entry  of  the  endowment  of  the 
vicarage  of  fVai^mfieldy  from  Walt^  Grey*s  Roll 
of  Endowments^  produced  and  read  by  the  officer 
from  the  Registry  of  the  Archbishop  of  York, 
and  several  terriers  of  different  years,  between 
June  1716,  and  June  1809*:— when  his  Lordship 
called  on  the  counsel  for  the  defendants  to  pro- 
ceed. 

Dauncey  and  Bai^ber^  for  the  defence,  relied 
on  the  moduscs;  and  they  fully  proved  the  pay- 
ments, by  parol  testimony  and  old  receipts. 

In 

*  The  terriers,  beginning  with  that  of  1716,  ran  thus  :r- 
*  The  tithe  of  hay,  or  a  modus  of  8rf.  per  acre  for  all  hay 
%vithin,  Arc.  (the  two  first  townships,)  but  in  Sharlston  6#.  per 
year  for  all  the  hay  in  their  croftSy  and  nothing  paid  for  all 
other  except  herbage — also  all  wool,  and  lambs,  pigs,  geese, 
ducks,  apples,  pears,  plums,  and  throughout  the  whole  pa- 
rish.' And  some  of  the  terriers  had  the  following  additional 
memorandum : — '  What  these  moduses  are  founded  upon  is 
not  known  at  present.  It  appears  by  a  memorandum  entered 
into  the  Register's  Book  by  Mr.  John  Leake,  formerly  vicar, 
that  he  took  hay  in  kind  from  some  of  the  inhabitants  of  the 
township  of  Warmfield,  in  the  year  1687,  and  had  igreed 
with  others  for  12</.,  14£/.,  and  16rf.  per  acre ;  but  this  agree- 
ment was  over-ruled  in  the  Court  of  Exchequer,  and  reduced 
to  Srf.  per  acre.* 

B  B  4 
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1818.  In  answer  to  that  case  it  was  contended,  thafe 


Dbakb  *^^  evidence  of  the  money  payments  was  rcir- 
Smyth  hutted,  as  far  as  it  had  been  offered  to  shew  that 
andotiien.  gu^h  paymept^  w^re  moduses,  by  the  plaintiff'* 
documentary  evidence ;  and  they  read  an  extract 
from  the  Ecclesiastical  Survey,  wherein  it  was 
stated,  that  *  the  vicarage  is  valued,  in  a  mansion, 
3s.  4fd. — tithe  grain,  one  year  with  jjnother,  S/.— r 
tithe  lamb  and  wool  l6*,r— tithe  hay  3*.— obla- 
tions commonly  13*.  4rf.-T-minute  apd  privy  tithes 
20*, —in  the  whole,  one  year  with  another, 
5/.  12*.  Sd. ;'  which,  they  argued,  was  not  cout 
sistent  with  so  large  a  payment  as  was  now  set  up 
^s  a  ii^odus.    They  tjien  yead  the  terriers  *i  which 

kind 

^  The  first  of  these  was  iu  the  shape  of  an  entry,  made  in 
a  book  which  was  called  a  register  of  the  parish  of  Warm- 
Jieldf  commencing  in  1652,  and  was  dated  26th  September^ 
1693 ;  and  it  stated,  that '  one  moiety  of  the  tithe  of  corn,  and 
all  other  tithes,  great  and  smaU,  except  the  other  moiety  of 
com  tithes  belonging  to  the  vicar.' 

The  terms  of  the  other  terriers  hare  been  already  stated. 

Another  entry  from  the  saine  book  was  read,  dated  in 
1668,  which  was  a  memorandum  .signed  by  the  then  vicas 
(^Leake)j  that  the  vicar  had,  in  that  year,  gathered  hay  in  kind 
of  three  persons,  and  had  agreed  with  the  rest  at  I2d.^  14if.« 
and  IQd.  per  apre; — but  to  that  memorandum  was  added,  in 
a  different  hand,  '  This  was  oyer-ruled  by  a  cpmmission  ii^ 
the  Exchequer,  and  brought  to  Bd,  an  acre.'  The  book  waa 
produced  from  an  iron  chest  in  the  vicarago-house. 

[Op  that  book  being  produced,  it  was  objected  iq,  on  the. 
part  of  tlie  defendants,  as  not  being  evidence  against  them, 
for  that  entries  in  such  a  book  by  a  vicar,  and  comiii(|[  put 
pf  his  own  possession,  covld  not  bind  his  parishioners, 

Ou 
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kin(J  of  testimony  (they  submitted)  had  been  held      18I8, 
to  countervail  parol  evidence  of  usage,   in  the     ^JT)^ 
recent  qase  of  Mytton  v.  Harris  {a) ;   and  they         ». 
urged, that  it  was  evident  from  their  express  terms,    lodotii^ 
that  ueithiBr  payment  for  hay  could  be  a  modus; 
that  the  latter  payment  of  5s.  for  Sharlston^  if  it 
were  a  modus,  was  specifically  confined  to  the  hay 
grown  in  crofts,  which  are  small  closes  of  land 
adjoining  the  house;  and  that  even  so  partial  a 
defence  was  defective,  because  it  had  not  been 
stated,  Qr  proved,  that  any  part  of  the  defendant's 
lands  were  crofts.      They  also    objected  to  the 
latter  hay  modus,  {Ss.  for  Sharlston :)  that  it  was 
ill  laid,  and  could  not  be  supported ;  for  that  a 
payment  to  be  made  by  all  the  occupiers  of  lands 
and  tenements,  whether  they  have  hay  or  not, 
would  be  unreasonable,   even  if  such  a  custom 
were  capable  of  proof. 

They  then  took  the  objection  of  rankness  to 
^he  paymept  of  S(L  a  head  for  lambs*, 

Dauncey^ 

On  the  pther  ^and,  it  was  said,  t]iat  tbe  public  paroc)iial 
nature  of  thifi  book|  and  its  antiquity  and  custody,  made  it 
^ndence|  s^nd 

pie  Lord  Chief  Baron  being  of  that  opinion, 

Oyer-rul^d  tlie  objection^  and 
received  the  evidence.] 

f  The  arguments  Qited,  and  the  authorities  cited  on  that 
pointy  were  tlie  same  as  those  which  may  be  fouiid  in  S^tie 
Y^  Beaumtmif  ante,  vol,  ii,  pagp  d03. 

(a)  Ante,  yoL  iii.  p,  19, 
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»w.  Dauncet/j  citing  the  case  of  Bertie  v.  Beau-^ 

^^2^      mont  (A),  against  the  objection  of  rankness,  and 
„  «  the  cases  of  Hardcastle  v.  Smithson  and  Slater 

ml  others,  (c),  Shelton  V.  Montague  (d),  Cowper  v.  -4ii- 
'^^J^iJ^'^'  drews(e)^  Scarry.  Trinity  College  (/),  and  CA^y- 
ior  Vt  Trinity  College  {g\  in  answer  to  the  charge 
of  the  modus  having'been  iU  laid,  rested  the  m^ 
rits  of  the  defendant's  case,  upon  the  evidence  of 
usage  already  before  the  Court.  They  distin- 
guished the  present  case  from  that  of  Mytton  v. 
flarrisj  because  there  the  terriers  had  recorded 
distinctly,  that  the  tithe  was  payable  in  kind, 
whereas  here  it  was  left  in  doubt  what  mode  of 
rendering  the  tithe  was  used. 

Martin  and  Simkinson  again  opposed  to  that 
testimony  the  evidence  of  the  Ecclesiastical  Sur- 
vey,  the  terriers,  and  the  memoranda  in  the  parish 
register,  dwelling  particularly  on  the  earlier  ter- 
riers, and  the  last  of  1809*;  the  effect  of  all  of 
which  was  (they  submitted)  to  shew,  that  the  tithe 

of 


(ft)  Ante,  vol.  ii.  p.  303.  (/*)  3  Anstr.    700,   and  4 

(c)  3  A  Ik.  ±13.  Gw.  1454. 

(c^  Hob.  110.  {g)   3  Anstr.  841,   and  4 

(c)  lb.  30.  Gw.  1469. 

•  That  terrier,  (which  was  signed  by  the  church-wardens, 
and  many  of  the  parishioners,  amongst  whom  were  Jive  of  the 
present  defendants,  bat  t^  was  ?iot  aigned  by  the  vicar),  is  par- 
ticularly noticed  in  the  judgment,  on  account  of  the  effect  of 
the  following  sentence,  which  formed  part  of  it : — '  In  lieu 
of  titlie  wopl  and  lamb,  there  has  been  paid  to  the  late  vicar 
Id.  for  each  fleece  of  wool,  'M.  for  each  lamb,  and  *2rf.  for 
each  milch  cow.' 
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pf  hay  was  payable  to  the  vicar,  apd  that  it  was       I^IB. 
payable  in  kind;    one  of   them  stating,  that  a      d^^h, 
former  vicar  had  actually  received  the  tithe  of      s„^Vh 
hay  in  kind,  and  ha4  raised  the  amount  of  the    widpthwi, 
composition  for  that  tithe.     No  modus  was  men* 
tioned  in  either  of  them,  and  that  omission  had 
been  made  matter  of  observation  by  the  Lord 
Chief  Baron  (Thomson)  in  Mytton  v.  Harris^  and 
formed  a  part  of  the  ground  of  his  judgment :  the 
)ast  terrier  (?i.  p*  3740  ^^o>  stated  si  fact,  which 
proved  almost  expressly,  that  the  payments  for 
wool,  Iambs,  and  milch  cows,  were  modern  temr 
porary  compositions.     They  then  observed  on  the 
memorandum  at  the  foot  of  several  of  the  ter- 
riers,  (w.  p.  371.)  expressing  doul)t  of   the  ex-r 
^stence  of  the  compositions  recorded  there,  under 
the  denomination  of  moduses ;   and  stated   that 
search  had  been  made  for  the  commission  there 
spoken  of,   among  the  records  of  this  Coprt,  and 
that  no  trace  of  it  could  be  found. 

Dauncey  having  replied,  in  right  of  his  having   rrth  janui,ru. 
been  called  on  by  the  Court,  in  the  early  part  of 
the  hearing,  to  proceed  with  the  defendant's  case, 

Martin  rose  to  address  the  Court,  in  conclu- 
jjion,  as  counsel  for  the  plaintiff;  when 

Dnuncey  objected  to  that  course  as  irregular, 
inasmuch  as  it  would  be,  in  effect,  a  second  reply. 

The  Lord  Chief  Baron^  however,  allowed  Mar- 
gin to  take  the  course  he  was  about  to  pursue  for 

the 


Drailb 


976  CASES   IK   THE   EXCHEQUER, 

J818.       the  present,  intimating,  at  the  same  time,  that  the 

objection  was,  perhaps,  well  founded,  and  that  he 

r."        would  ascertain  the  course  at  present  obtaining^ 

and  others,    in  the  Court  of  Chancciy,  as  to  the  practice  at 

the  bar  under  similar  circumstances  *. 

*!^!Sl!!7'  Richards,  Chief  Baron,  [having  at  once 
directed  that  the  bill  should  be  dismissed  with 
costs,  as  against  Lord  IVestmorelandj]  proceeded 
to  state  the  plaintiff's  claim,  and  the  several  de- 
fences of  the  respective  defendants,  as  fiir  as  re-? 
garded  the  money  payments  for  hay,  wool,  lamb, 
milch  cows,  and  house  dues,  which  his  Lordship 
pronounced  to  have  been  so  fully  established,^ 
by  the  evidence  of  long-continued  payments,  as 
far  back  as  living  memory  reached,  unimpeached 
by  evidence  of  the  tithes  having  been  taken  in 
kind,  as  to  require  the  plaintiflf  to  oppose  a  strong 
case  to  the  merits  proved, 

It 

•  His  Lordship  Las  frequently,  when  discussions  of  iLis 
sort  have  arisen  at  tUe  bar,  insisted  on  an  obvious  distinction 
in  regard  to  9  departure  from  the  usual  practice,  as  properly 
permitted,  in  a  court  of  equity ;  although  it  is  not  allowed  in 
courts  of  law,  from  the  nature  and  constitution  of  the  former 
tribunal,  where  a  single  judge  presides,  of  practical  expe- 
rience and  legal  knowledge,  and  who  is  not  likely,  as  a  jury 
is,  to  receive  erroneous  impressions  from  statements  of  coun- 
sel on  matters  of  fact,  or  to  abuse  the  latitude  assumed  by 
him.  Yet  he  may  frequently  require  information,  which  a 
strict  observance  of  the  rule  would  preclude  him  from,  and 
which,  in  a  court  of  equity ,  is  oftentimes  absolutely  pecessary 
to  the  ministering  justice  to  the  suitors,  in  consequence  of 
the  complexity  of  detail,  unavoidable  in  the  business  of 
such  courts,  the  great  purpose  of  which  is  to  accommodate 
differences  between  parties,  by  relaxing,  ratlicr  than  insisting 
ou  the  strict  rules  adopted,  and  usefully  adhered  to  in  courts 
of  law. 
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It  lias  been  contended^  (continued  his  Lord-       ^^^8* 


widotiien. 


shipy)  that  the  evidence  furnished  by  the  eccle-  drakb 
siastical  surv^,  aided  by  the  terriers,  rebuts  the  smyth 
conclusion  that  the  payment  of  Sd.  for  the  tithe 
of  hay  is  a  modus.  If  implicit  reliance  could  be 
placed  on  that  document,  it  certainly  would  do 
so ;  but  I  have  had  sufficient  experience  to  enable 
me  to  say,  that  that  is  a  document  which  cannot 
be  considered  conclusive  on  such  questions.  We 
have  then  a  parochial  register  produced  from  the 
parish  chest  (and  I  am  still  of  opinion  that  that 
custody  makes  it  evidence,  for  it  is,  as  one  may 
say,  common  property),  which  contains  an  entry 
of  1693,  purporting  to  be  (though  it  cannot  be 
called  so  in  strictness)  a  terrier.  That  entry  no- 
tices that  one  moiety  of  the  tithe  of  com,  and  all 
other  tithes  great  and  small  (except  the  other 
moiety  of  the  com  tithes),  belong  to  the  vicar. 
That  piece  of  evidence,  however,  is,  by  being 
somewhat  at  variance  with  the  documents  after- 
wards produced,  deprived  of  much  of  the  im- 
portance with  which  it  has  been  regarded  by  the 
counsel  for  the  plaintiff.  It  appears  to  have  been 
intended  more  to  mark  the  division  of  the  tithe, 
than  the  mode  of  paying  it,  and  the  favourable 
presumption  which  the  vicar  would  deduce  from 
it  is  altogether  negatived  by  the  other  documents, 
and  even  by  subsequent  entries  in  the  very  same 
book ;  for  immediately  following  the  entry  read, 
is  a  note,  that  that  was  over-ruled  by  a  commis- 
sion in  the  Exchequer,  and  brought  to  8^.  per 
acre.  Now  that  note,  connected  with  the  fact  (yf 
payment  for  so  long  a  period  of  the  precise  svm, 

makes 
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inakes  a  very  important  feature  in  this  case^  It 
makes  it  evident  that  that  sum  was  a  modus.  It 
is  so  termed  in  the  book,  as  opposed  to  the  for- 
mer agreements  compounding  for  the  tithe.  It 
is  there  called  a  modus  for  tithe  hay,  and  the  vi- 
car has  himself  signed  the  book.  The  terrier  of 
1716  calls  it  so,  and  all  the  other  terriers,  which 
are  regularly  signed  by  the  vicar,  are  in  the  same 
terms*  And  as  these  documents  are  confirmed 
by  the  fact  of  payment,  there  must  be  an  issue 
directed  as  to  that  modus. 


The  payrhent  of  5s.  set  up  as  payable  for  hay 
in  the  township  of  Sharlston  rests  on  different 
grounds.  The  defendants,  as  to  that,  would  have 
made  out  a  good  primd  facie  case  by  evidence  of 
the  payment;  but  here  again  the  terriers  apply, 
though  there  is  no  reference  to  any  such  payment 
in  the  register  book  alluded  to.  Now  that  pay- 
ment is  stated  to  have  been  made  for  all  the  hay 
within  the  township,  whereas  many  of  the  tenners, 
though  they  recognize  the  payment,  expressly 
confine  it  to  the  hay  grown  in  crofts.  All  the 
terriers  are  quite  correct  in  point  of  form,  and 
though  those  just  adverted  to  seem  to  import  a 
7ion  decimando  for  all  the  rest  of  the  township,  yet 
I  think  the  evidence  of  the  payment  in  a  greater 
degree  consistent  with  the  terriers,  which  confine 
it  to  the  hay  grown  in  crofts,  than  with  its  being 
a  payment  for  the  wiiole  of  the  township,  as  the 
defendant's  evidence  would  make  it.  The  ter- 
riers stating  that  8rf.  an  acre  is  payable  for  hay  in 
TVarmJield,  Heathy  and  Kirkthorpe,  say  that  it  is 

for 
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for  all  the  hay  in  the  township*  Those  terrift-s  are 
instruments  entitled  to  great  respect,  and  they 
form  a  connected  chain  of  evidence  from  1716  to 
1809.  From  the  best  view,  therefore,  that  I  have 
been  able  to  take  of  this  case,  I  cannot  but  con- 
sider myself  bound  by  the  authority  of  the  ter- 
riers, sanctioned  as  they  appear  to  have  been  year 
after  year,  for  so  great  a  length  of  time,  without 
the  slightest  impeachment.  I  shall  therefore  de- 
cree an  account  of  the  tithe  of  hay  in  Sharlstofif 
which  1  do  not  think  covered  by  any  modus. 


379 
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The  other  moduses  set  up  are  parochial  and 
are  all  payable  at  LammaSj  except  the  payment 
of  10|rf.  for  house  dues,  which  is  payable  at 
Easter.  The  parol  evidence  supports  those  mo- 
duses, but  the  receipts  are  of  very  modern  date, 
at  least  with  reference  to  our  view  of  ancient 
payments.  We  must  here  also  resort  to  the  tes- 
timony of  the  terriers.  The  first  furnish  nega- 
tive evidence  against  the  modus.  I  do  not,  how- 
ever, mean  to  say,  that  the  modus  not  being  men- 
tioned in  them  would  alone  be  sufficient  to  coun- 
tervail the  parol  testimony ;  but  it  is  the  mention 
made  of  the  articles  in  specie,,  as  wool,  lamb, 
pigs,  &c.  as  paying  tithes  to  the  vicar,  to  which 
I  allude:  and  though  it  was  put  in  argument,  that 
the  enumeration  of  such  things  do  not  prove 
that  they  are  titheable  in  kind,  yet  as  it  is  the 
office  and  purpose  of  a  terrier  to  specify  in  what 
the  property  of  the  church  consists,  it  must  be 
taken  to  do  so ;  and  certainly  no  one  ever  saw  a 
terrier  which  did  not  expressly  state  that  there 

was 
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was  a  niodust  where  there  was  any,  or  some  f;ict 
which  might  serve  to  ascertain  the  nature  of  the 
mode  of  rendering  the  tithe :  and  therefore  it  is 
that  a  terrier,  recording  in  general  terms  what 
tithes  are  payable,  must  be  construed  as  speaking 
of  such  tithes  as  being  payable  in  kind  *. 

The  other  terriers  of  the  intermediate  years 
are  all  nearly  in  the  same  words*  and  they  are  all 
signed  by  the  vicar,  churchwardens,  and  principal 
inhabitants,  except  the  last,  which  the  vicar  be-^ 
ing  absent  did  not  sign.  That  circumstance, 
however,  gives  it  much  more  weight  as  evidence 
in  favour  of  the  vicar,  because  it  was  voluntary 
on  the  part  of  the  parishioners,  as  they  framed  it 
in  the  absence  of  the  vicar.  And  yet  I  am  called 
on  by  the  defendants  to  decide,  that  the  parol 
testimony  adduced  by  them  ought  to  weigh  dowu 
this  mass  of  documentaiy  evidence  in  favour  of 
the  plaintiiF's  claim. 

In  the  terrier  of  1 809  there  is  an  entry  that, 
in  lieu  of  tithe  wool  and  lamb,  there  has  been 
payable  to  the  late  vicar  Id.  for  each  fleece  of 
wool,  3d.  for  each  lamb,  and  2rf.  for  each  milch 
cow.  Now  these  terriers  are  ecclesiastical  re- 
cords, and  made  to  be  preserved  in  rei  perpetuam 
memoriam.  That  entry  accounts  for  the  receipts 
for  the  money  payments,  and  shews  them  to  have 
been  given  in  consequence  of  some  recent  ar- 
rangement with  the  preceding  vicar.    These  pay- 


•  Vide  Hahe  v.  Eyzton^  ante,  vol.  ir.  p.  49. 
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ments  cannot  therefore  be  moduses,  but  are  ra-       i^l^* 
ther,  under  such  circumstances,  evidence  of  the      d^^^ 
vicar's  right  to  tithes  in  kind,  and  connected  with      gj^J'^g 
the  other  terriers,  which  arc  equally  strong  in    «dothert. 
favour  of  the  same  suggestion,  they  form  toge- 
ther an  express  recognition  and  declaration  by 
the  parishioners  themselves,  of  the  vicar's  right 
to  the  tithes  in  kind  of  all  the  articles  enume- 
rated therein. 

The  payment  of  10|^^.  is  laid  as  covering  se- 
veral of  the  titheable  matters  mentioned  in  the 
terriers;  and  if  I  am  right  in  thinking  that  the 
terriers  outweigh  the  other  evidence,  that  pay- 
ment cannot  be  contended  to  be  a  modus,  because 
the  terriers  prove  that  the  articles  they  profess  to 
cover  are  titheable  in  kind,  and  there  is  besides 
no  allusion  to  that  payment  in  the  answer,  which 
is  drawn  with  great  care,  as  to  its  being  a  modus 
for  any  particular  tithes. '  There  is  no  allegation 
(notwithstanding  the  evidence  given)  which  puts 
it  in  issue  as  a  modus  :  nor  is  there  any  proof 
that  any  of  the  defendants  occupied  ancient  mes- 
suages, and  that  alone  would  preclude  me  from 
deciding  in  favour  of  that  payment  in  this  case ; 
but  I  am  clearly  of  opinion,  that  it  is  bad  on  the 
other  ground.  I  say  thus  much  with  a  view  to 
any  future  consideration  of  these  payments. 
On  this  paf  t  of  the  case,  therefore,  I  cannot  do 
otherwise  than  over-rule  that  modus.  ITiere 
must  consequently  be  an  account  decreed  of 
those  titheable  articles. 

VOL.  V,  c  c  Of 
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181».  On  the  modus  of  3d.  for  a  lamb,  I  have  cw*- 

"^^"^^^  tainly  entertained  considerable  doubt;  but  I  have 
»•  uo  difficulty  in  declaring  it  to  be  my  firm  opinion, 
•Ddothenk  that  it  is  as  much  the  duty  of  a  court  of  equity 
to  decide  on  questions  of  fact,  as  it  is  that  of  a 
jury.  If,  therefore,  I  saw  a  modus  set  up  of  Is^ 
for  a  lamb,  no  man  living  can  doubt  that  I  should 
be  bound  by  my  oath  to  decide  that  it  was  rank  ; 
and  if  that  be  not  denied,  the  whole  of  my  pro- 
position is  admitted ;  for  I  know  of  no  distinc- 
tion between  fact  and  fact ;  and  in  most  of  the 
cases  brought  before  a  couit  of  equity,  a  judge 
is  bound  to  consider  and  decide  on  the  facts 
alone. 

With  respect  to  the  present  payment,  although 
in  my  private  opinion  I  think  it  impossible  to 
support  a  payment  of  3^.  for  a  lamb  as  a  modus^ 
yet  if  the  fact  of  the  payment  were  clearly  made 
out,  I  should  not  think  myself  warranted  in  refus- 
ing an  issue,  and  for  this  reason :  (although  I  am 
aware  that  it  is  an  incredibly  high  price,)  yet  it  is 
difficult  to  know  what  was  a  fair  price  in  a  con- 
tract made  before  the  commencemeht  of  legal 
memory.  So  it  is  with  respect  to  farm  moduses* 
It  is  difficult  to  ascertain  what  might  have  been 
considered  the  fair  value  before  the  time  of 
Richard  I.  and  therefore  it  is,  that  that  is  a  fact 
proper  for  the  consideration  of  a  jury,  who  have 
knowledge  of  land  cultivation.  A  lamb  might 
have  been  worth  more  in  the  north  than  in  any 
other  part  of  the  kingdom,  and  one  can  hardly 
conceive  what  in  a  luxurious  country  might  be 

the 
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the  estimation  of  the  thing.  Even  now  the  va- 
lue of  a  lamb  is  very  different  in  various  parts  of 
the  country,  and  there  can  be  no  comparison 
drawn.  It  may  therefore  be  best  in  doubtful 
cases,  perhaps,  at  once  to  send  it  to  a  jury,  who 
may,  from  reference  to  the  state  of  agriculture, 
or  the  luxury  of  the  time,  and  from  the  examina- 
tion of  witnesses  vivd  vocCy  which  may  be  more  sa- 
tisfactory than  on  paper,  have  better  means  of  ac- 
quiring a  knowledge  of  the  fact  than  I  have  at 
this  moment.  I  should  therefore,  as  I  have  ob- 
served, in  obedience  to  other  decisions,  have  sent 
this  payment  to  a  jury ;  (although  a  time  may  yet 
come  when  there  may  be  a  more  general  and  cor- 
rect understanding  on  the  doctrine  of  rank  pay- 
ments than  obtains  at  present)  but  that  the  ex- 
istence of  the  terriers  shews  these  payments  not 
to  be  moduses :  and  I  consider  such  instruments 
to  be  of  as  solemn  a  nature  as  any  documents 
which  can  be  produced  on  these  occasions. 
Therefore  I  feel  myself  enabled  to  decree  an  ac- 
count of  all  the  titheable  matters  prayed  by  the 
bill,  except  hay,  in  the  townships  of  JVarmfield^ 
Heathf  and  Kirkthorpe;  but  as  to  the  modus  for 
that  tithe  there  must  be  an  issue. 
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Decree  :— 

Bill  to  be  dismissed  against  the  Earl 
of  fVestmorelandy  with  costs. 


An  account  to  be  taken  of  the  tithe 

of  hay  in  Sharlston,  and  of  wool, 

lambs,  milk,  and  calves,  and  all 

c  c  S  other 
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Other  titheable  mattets  of  th* 
other  defendants,  as  prayed  by 
the  bill. 

With  respect  to  the  tithe  of  hay  in 
the  townships  of  TVarmfieldy 
Kirkthorpe,  and  Heathy  an  issue 
whether  the  8rf.  is  payable  as  a 
modus,  in  lieu  of  tithe  hay.  Costs 
reserved. 


Tuesday, 
Sd  February. 


Practice* 

IftheConrt 
open  a  rule, 
made  absolute 
OD  the  usual 
affidavit  of 
serricey  to  give 
an  opportunity 
of  shewing 
cause,  they 
will  not  hear 
affidavits 
sworn  after  the 
day  on  which 
the  rule  had 
been  made 
absolute. 


Tripp  v.  Bellamy. 

CASBERD  having  made  this  rule  absolute,  on 
an  affidavit  of  service,  on  the  17th  November^  it 
was  afterwards  opened  again,  by  the  indulgence 
of  the  Court,  to  afford  the  party  an  opportunity 
of  shewing  cause. 

Moore  was  now  about  to  read  his  affidavits  for 
that  purpose,  when  Casberd  objected,  that  as 
they  appeared  to  have  been  sworn  on  the  2Sd 
November^  they  ought  not  to  be  permitted  to  be 
read,  because  they  were  made  subsequently  to  the 
making  the  rule  absolute. 

In  answer  to  that  objection  it  was  suggested, 
that  the  reason  that  cause  had  not  been  shewn  in 

course 
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course  was,  that  these  affidavits  had  not  been  fur-  ibis. 
nished  in  time,  and  that  therefore  the  party  ought  ^^I^'^^ 
to  be  allowed  to  read  his  affidavit,  notwithstand-    _    •• 

•  Bbixamy* 

ing  the  day  of  the  caption  was  subsequent  to  that 
on  which  the  rule  was  made  absolute,  particularly 
0s  there  was  nothing  in  the  affidavits  themselves 
which  would  shew  that  any  advantage  had  been 
derived  from  that  circumstance,  and  that  other- 
wise the  party  would  be  unable  to  avail  himself 
of  the  indulgence  which  had  been  granted  to 
bim;  but^^Casberd  persisting  in  the  objection-— 

The  Court  said,  that  it  was  not  to  be  got  over. 
The  re-opening  the  rule  was  matter  of  courtesy 
and  favor,  and  probably  would  not  have  been 
granted  if  the  Court  had  been  aware  of  the  ob- 
jection now  made,  which  might  give  an  undue 
advantage :  therefore  (the  party  not  being  able  to 
shew  cause  on  the  affidavits  on  which  the  rule 
pm  liad  been  granted),  again  made  that 

Rule  absolute. 


c  c  3  Thei 
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sdmiZrf.         The  Attorney  General  v.  Lambirth. 


HiSTonier   ^ ERVIS,    on  a  former  day,   obtained  a  rule, 
cntaw  oVS!?*  calling  on  the  Attorney  General  to  shew  cause: . 
cfawps  mnnt  -^hy  jj^  should  not  deliver  to  the  defendant's  soH- 

to  be  relied  oa  "^ 

ki  an  infomw-  citor,  or  clerk  in  Court,  a  particular  in  writinii  of  ^ 
of  doties.  to  be  the  duties  (01  excise  on  beer)  demanded  rrom  the 

fmrnithed  to 

thedeftodant   defendant,  and  nought  to  be  recovered  by  this,) 

|>ytfaeAttor-      .    ^  .  ^  '^ 

s^  General, or  miormation. 
other  officer 
ofthecrowBy 

of  "fiSS^Si!  The  information  was  not  filed  for  penalties,  but 
tSrchSUgCT^^  was  in  the  nature  of  an  account,  for  arrears  of 
Sf^tSrVySS^  duties.  The  first  count  charged,  that  the  de- 
fcndlSt  toVe  fc^d^^t  was  indebted  to  his  majesty  in  the  sum. 
bufj'^'^attwo  ^^  10,000/.  in  respect  of  the  duties  on  beer 
boSS***^'*^'  brewed  by  him  between  the  years  1787  and  1802, 
distant  ef      The  secQud  coupt,  in  the  sum  of  KXfiOOl.  on  ale 

firentymilea  .         .       -r-  ,  r     ^  -r     . 

from  each       brewcd  bv  him  between  the  sam^  periods.    The 

other  *  at  least  •  *  •  • 

tmiett'thede*  third  count,  in  the  sum  of  10,000/«  for  beer  brewed 

Moahthe^  by  hini  between  the  1st  day  of  3/ay  1809,  and 

groJIdS?  the  6th  day  of  July  1803.    The  fourth  coupt,  in 

^tioiu  *'^'^'  the  sum  of  1000/.  for  ale  brewed  by  him  between 

TheCoart  ^he  last^mcntioued  periods,    The^  fifth  count,  in 

illi^ippii^  the  sum  of  10,000/.  for  beer  brewe4  by  him  be- 

to.SJSf"  tween  the  5th  day  of  July  1803,  and  the  day  of 

SSTprc^'t*"  exhibiting  the  said  information,  being  the  6th  day 

Snid'Ss'^*^  of  November  last.    And  the  sixth  and  last  county 

i^ttorneyOe.  in  the  sum  of  10,000/.  for  ale  brewed  by  him  be^ 

neral,  notwitb-  '  "^ 

•tandingamle 

was  graoted  to  shew  canae,  to  giye  notice  of  trial  in  the  mean  time. 


Quere  whether,  on  a  strong  case,  satisfactorily  made  out,  the  Court  would  not  loterfinre 
on  a  qualified  application,  to  assist  a  defendant  to  a  certain  extent. 

tween 
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tween  the  last-mentioned  periods,  extending  toge-      iBl8. 
ther  over  a  lapse  of  time  of  thirty  years.    The       ,^^     . 
rule  was  granted  on  the  affidavit  of  the  defend-    q2|«  *l 
ant's  solicitor,  stating  the  counts  of  the  informa-  w^,*'„g^' 
tion  as  above,  and  that  on  account  of  the  gene- 
rality of  the  charges,  and  the  great  space  of  time 
covered  by  the  demand,   application  had  been 
made  to  the  solicitor  of  excise  for  the  required 
particular,  which  had  not  been  furnished.     And 
the   affidavit  further  stated,  that  the  defendant 
liad#  in  fact,  carried  on  the  business  of  a  common 
brewer  for  several  years  past,  at  two   separate 
brewerieSf  at  a   distance  of  twenty  miles  from 
each  other,  at  neither  of  which  in  particular  the 
information  charged  the  duties  demanded  to  have 
accrued. 

Under  these  circumstances,  the  motion  was 
originally  made  on  the  ground  of  its  having  a 
reasonable  object — that  of  enabling  the  defendant 
to  prepare  himself  to  meet  a  charge  of  which  he 
could  thus  only,  with  any  degree  of  certainty  know 
the  extent  and  foundation :  and  as  without  the 
order  prayed  being  made,  the  length  of  time  em- 
braced by  the  information,  the  total  absence  of 
any  positive  charge,  and  the  general  and  vague 
inode  in  which  the  counts  were  framed,  rendered 
it  impossible  that  a  defendant  could  come  prepar- 
ed against  every,  or  aoy  part  of  it,  as  to  the  time, 
place,  or  circumstance,  on  which  the  excise  might 
chance  to  fix,  as  Uiat  on  which  they  should  think 
proper  to  give  evidence  on  the  trial :  the  effect  of 

c  c  4  all 
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1919.       all  which  must  necessarily  tend  greatly  to  distrew 
■j.^^        and  embarrass  a  defendant  in  the  situation  of  the 
^oI^^aY    applicant. 


r. 
LAMBfinPBt 


As  the  only  authorities,  affording  any  analogy 
with  a  case  like  the  present,  the  following  deter- 
minations were  cited  from  Bunbury.  In  that  of 
The  Attorney  General  v.  Weeks  (^),  in  17S(J,  where 
the  information  was  also  debt  for  duties  on  goods 
imported,  the  crown  gave  evidence  of  an  importa- 
tion m  April  1719.  One  of  the  objections  taken 
was,  that  evidence  of  an  importation  before  the  day 
laid  in  the  information  ought  not  to  be  received ; 
which  the  then  Lord  Chief  Baron  answered  by 
saying,  that  any  difficulty  arising  on  that  ground 
might  have  been  easily  obviated  by  an  application 
to  the  Court,  who  would  have  made  an  order  for 
confining  the  evidence  to  a  certain  time;  and 
that,  it  was  submitted,  was  in  fact  the  whole  sub-: 
stance  of  the  present  application.  In  the  case  of 
The  Attorney  General  v,  Hatton  (4),  which  was 
also  one  of  similar  circumstances,  it  is  noticed 
in  the  report,  that  the  plaintiff  had  given  the 
defendant  a  note  of  the  times  of  the  im  porta? 
^ions^ 

[The  Lord  Chief  Baron  obser\xd,  that  the  latte^ 
pase  did  not  apply  in  favor  of  this  motion,  be- 
cause the  particulars  given  there  must  have  been 
furnished  voluntarily  by  the  Attorney  General^ 

(a)  Btmb,  223,  (fi)  Bunb.  262. 

'  "^  and 
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And  not  ordered  by  the  Court,  and  that  it  ap«       1818. 
pearecl  that  a  note  of  the  places  was  refused.]  ^^^^ 


To  shew  how  much  the  Courts  had  favored 
motions  of  this  sort,  even  ia  extraordinary  cases* 
he  cited  the  cases  of  Doe,  on  the  demise  of  Birch 
v..  Phillips  (c),  where  an  ejectment  on  a  lease  for- 
feited, the  Court  ordered  the  plaintiff  to  ftirnish 
particulars  of  the  breaches  of  covenant  on  which 
ne  meant  to  rely,  and  that  on  the  sole  ground  of 
its  being,  in  its  full  extent,  highly  reasonable; 
and  Collett  v.  Thompson  (rf),  which  was  an  action 
for  non-performance  of  a  contract  for  the  sale  of 
a  house,  and  there  the  Court  ordered  the  plaintiff 
to  furnish  a  particular  of  the  objections  intended 
to  be  taken  to  th^  abstract,  arising  on  matters  of 
fact 

r 

The  Court  [Wood,  Baron,  excepted,  his  Lord- 
ship expressing  himself  in  favor  of  the  applica- 
tion] having  intimated  that  they  considered  the 
application  not  only  novel,  and  without  precqr 
flent,  but  in  derogation  of  the  prerogative  of  the 
crown,  and  therefore  one  of  considerable  diffi- 
culty, granted  the  rule ;  giving  the  Attorney  Ge- 
neral liberty  to  give  notice  of  trial  in  the  mean 
^ime. 

The  Attorney  Gmeral  and  Dfiuncey  now  shewe4 
ca^ise*  They  submitted,  that  there  having  been 
po  instance  heretofore  of  any  such  order  being 

(c)  0  T.  R.  697.  (fi)  3  Bos.  &  Pul.  240. 
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made  by  the  Court,  a  very  strong  case  should  be 
made  out,  to  create  a  new  precedent  in  so  im-  : 
portant  a  matter,  where  the  object  was  to  tie 
down  the  crown  in  the  exercise  of  its  functions 
for  the  public  service ;  but  the  main  ground  on ' 
which  they  principally  took  their  stand  was,  that^^ 
the  nature  of  such  cases  rendered  the  delivery  of  ^ 
a  particular  almost  impossible,  consistently  with 
the  course  and  object  of  revenue  proceedings,  at" 
least  further  than  was  afforded  by  the  information  ' 
itself;  for  it  had  never  jxt  been  the  practice,  and  *' 
as  the  object  of  such  proceedings  was  the  detec-  ' 
tion  of  frauds  long  practised,  and  only  recently 
discovered,  and  bringing  the  defaulters  to  an  ac-  ■ 
count,  by  means  of  an  investigation  on  the  part 
of  the  officers  of  the  crown,  it  would  be  in  most,'^ 
or  in  many  cases  defeated,  by  such  orders  as  the 
one  now  required.     Such  proceedings  most  com- 
monly owed  their  chance  of  complete  success,  or  ' 
at  least  the  extent  of  their  success,  to  evidence 
which  might  not  be  got  at  till  the  hour  of  trial,  ' 
and  that  often  from  the  mouth  of  the  defendant's  ^ 
own  witnesses.     Cases  of  this  nature  they  dis-  ' 
tinguished  from  the  common-place  transactions 
brought  into  courts  of  justice   between  subject 
and   subject,  whose  mutuality  of  dealing  often  i 
made  the  practice  of  delivering  particulars  easy,  * 
and  where  it  was  so,  it  was  often  useful,  and  even 
necessary.     A  plaintiff,  in  a  private  action,  must  ^ 
be  well  aware  of  the  items,  and  all  the  particulars 
of  his  demand,  and  capable  of  giving  precise  in- 
formation of  every  part  of  the  subject-matter  of' 
his  case.    In  these  revenue  cases,  on  the  contrary, 

the 
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the  officers  of  the  crown  can  know  nothing  of  1818. ' 
particulars,  either  as  to  time,  place,  circumstance,  ,^^ 
or  amount  of  the  various  frauds  committed  Attqbiibt  - 
against  the  revenue  laws,  all  of  which  the  de-  «»• 
fendant,  if  guilty,  must  himself  well  know,  and 
be  well  prepared  against,  with  any  such  defence 
as  he  may  be  advised  to  make.  If  he  were  not 
jguilty,  he  could  require  no  other  case  than  his 
innocence :  but  if  he  were,  his  own  consciousness 
would  best  furnish  him  with  the  charges  intended 
to  be  substantiated,  and  with  devices  for  his  de- 
fence, most  likely  to  be  successful.  Yet  while 
the  crown  officers  might  have  no  sort  of  particu- 
Iqv  evidence  of  the  facts  on  which  they  proceed, 
they  may  have  a  conviction  of  the  general  guilt 
of  the  defendant,  and  even  of  the  extent  of  his 
frauds,  without  being  able  to  tpU  where  they 
began,  or  where  they  end,  or  Ayhen  or  how  they 
were  put  in  practice;  all  of  which  they  may, 
however,  extract  frqpi  thp  opportunities  furnished 
at  the  trial  of  the  cause.  The  information  itself 
might  be  founded,  perhaps,  entirely  on  a  prima 
fftcie  case,  and  which  might  be  weakened  or  be- 
trayed by  furnishing  what  the  defendant  calU  the 
particulars  which  he  now  asks  the  Court  to  re- 
quire on  his  behalf— the  particulars  of  his  o\vn 
fraudulent  proceedings,  of  which,  most  probably, 
the  excise  know  l)ut  little  niore  than  the  general 
fact. 

The  reyenup  ought  not  to  suffer^  or  fraud  go  j> 
undetected,  because  those  whose  duty  it  is  to  cut  r 
deavpur    to   protect  the  public,  and  bring. the 

defaulter 
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defaulter  forward,  are  unable  to  state  the  partis 
cularsy  as  to  timcy  place,  amount,  and  circum* 
stance,  of  the  fraudulent  acts,  where  the  fact  is 
ascertained,  and  its  effect  felt— nor  should  it  be 
tolerated  that  an  Attorney  General  should  be 
bound  by  his  particulars  to  a  precise  day  whea 
the  fact  (which  shall  be  clearly  proved)  may  hap* 
pen  to  have  taken  place  on  another. 

They  next  submitted,  that  no  advantage  could 
possibly  be  derived  by  the  defendant  from  any 
result  of  the  present  motion,  but  that,  on  the 
contrary,  granting  his  application  would  increase 
his  difficulties,  his  trouble,  and  his  expence-*-for 
other  informations  would  be  filed  de  die  in  diem 
on  every  new  disclosure  of  each  newly-developed 
part  of  fraud,  and  for  every  substraction  of  du- 
t^ies  not  enumerated  in  the  bill  of  particulars. 

They  then  submitted,  that  inasmuch  as  on  the 
acknowledged  principle  of  law,  the  crown  cannot 
be  bound  by  the  acts,  or  even  by  the  mistakes  of 
its  officers,  that  principle  would  render  futile,  iu 
effect,  the  proceeding  now  sought  to  be  esta- 
blished in  practice,  if  the  Court  should  think 
that  tliey  have  power  to  do  what  is  required  of 
them. 


They  distinguished  this  species  of  information, 

(which  was  merely  for  an  account  of  arrears  of 

duties)    from   cases  of    proceedings    for    statu-- 

tory  penalties,  for  the  sake  of   the  argument  d 

fortiari  in  a  civil  case :  protesting,  at  the  sanns 

time, 
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time,  against  the  existence  of  any  right  on  the       isie. 


part  of  a  defendant,  even  in  a  penal  information, 

to  obtain  what  was  now  sought;  and  they  sub-    AxroaHBw 

mitted,  that  like  the  attempts  made  in  Tht  At-        «. 

IjUtfBIRTH* 

iwney  General  v.  Green  (e),  and  The  Attorney 
General  v.  Harding  (/),  this  new  experiment 
should  also  fail  on  similar  grounds,  which  (what- 
ever suppositious  advantage  it  might  appear  to 
afford,  if  successful  to  the  many  defendants 
against  whom  it  was  the  duty  of  the  crown  to 
proceed),  would  infinitely  embarrass  such  pro- 
ceedings, or  would  have  the  effect  of  defeat- 
ing them  altogether,  and  that  without  being 
at  all  for  the  good  of  the  subject,  who  must  be 
still  harassed,  day  after  day,  by  renewed  pro- 
ceedings, although,  perhaps,  they  might  turn  out 
to  be  useless  to  the  public,  from  the  effect  of  the 
technical  restrictions  imposed  by  the  Court  on 
the  officers  of  the  crown. 

On  the  cases  which  had  been  cited,  they  ob- 
served, that  the  first,  which  was  the  only  one  that 
^en  appeared  to  be  in  point,  was  distinguish- 
able ;  for  that  case  was  a  strong  one  certainly  for 
the  interference  of  the  Court,  and  they  might 
there  perhaps  have  thought  it  right  to  make  the 
order ;  but  still  it  was  at  most  a  mere  observation 
made  in  the  way  of  recommendation  of  the  expe- 
riment by  the  Lord  Chief  Baron  at  the  moment, 
and  if  such  an  application  had  been  made,  it  must 
have  been  discussed,  and  the  result  might  have  been, 

(e)  Ante,  vol.  ir.  p.  224;         (/)  Ante,  vol.  ir.  p.  381. 

that 


S(H 


laie. 


The 
Attorn  BT 

GSMBRAL 

r, 
liAMBiaxa, 


CASKS  IN   THE   SXCHEQUSm, 

tliat  even  there  it  would  not  have  been  granted. 
The  act  of  importation,  in  that  case,  took  place 
four  years  before  the  day  laid  in  the  information, 
and  there  \vas  only  one  importation  charged*  Had 
there  been  a  general  charge,  it  would  then  in* 
deed  have  more  resembled  the  present  case.  The 
other  case  from  Bunbury^  they  submitted,  was^ 
as  far  as  it  went,  against  the  present  application^ 
for  the  Lord  Chief  Baron  over-ruled  the  objection 
(which  was,  that  where  one  importation  only  was 
laid  in  the  information,  the  plaintiff  ought  not  to 
be  allowed  to  prove  several  ,at  several  times),  say- 
ing, that  it  was  no  more  than  the  common  case  of 
an  indebitatus  assumpsit  pro  diversis  bonis  venditis 
€t  deliberatisf  &c.  where  the  plaintiff  might  give 
evidence  of  any  goods  at  ani^time  sold. 


Jercis  and  Laxoes^  in  support  of  the  rule,  con- 
tended, that  unless  there  was  a  distinction  made 
in  favour  of  the  crown,  giving  an  advantage 
which  a  subject  had  not,  there  could  be  no  reason 
in  principle  why  this  rule  should  not  be  made  ab- 
solute ;  for  with  reference  to  the  subject-matter, 
it  is  nothing  more  than  a  common  civil  proceed- 
ing in  debt,  and  if  the  allegations  in  the  inform- 
ation do  not  set  forth  with  sufficient  certainty  and 
minuteness  the  objects  of  the  proceeding,  the 
principle  of  the  now  common  practice  applies, 
and  a  bill  of  particulars  ought  to  be  furnished, 
as  is  now  universally  done  in  all  such  cases,  and 
is  the  received  and  common  practice  of  all  the 
Courts.  The  cases  which  had  been  cited  (they 
observed)  had  not  been  brought  forward  as  being 

exactly 
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isxactly  in  point,  for  in  those  days  the  practice 
of  calling  for  bills  of  particulars  had  not  yet  ob- 
tained, but  they  were  cited  because  they  fur- 
mished  the  principle  of  the  present  application, 
and  shewed  that  the  Court  might  do  that  which 
Mras  now  asked  of  them;  and  although  it  had 
been  contended  that  the  Court  had  no  right  so  to 
interfere,  the  first  of  those  cases  was  admitted  to 
have  been  one  on  which  the  Court  might  have 
jnadc  a  similar  order.  The  crown  has  been  held 
not  to  be  bound  by  acts  of  parliament,  where  not 
expressly  named ;  but  it  never  was  asserted  that 
the  crown  is  not  bound  by  the  principles  of  jus- 
tice. If  it  is  contendedi  that  because  there  is  no 
.precedent  of  any  such  application  having  been 
granted,  it  may  be  answered,  that  the  practice  is 
but  of  modern  date,  and  there  was  a  time  when 
there  was  no  precedent  for  the  present  e very-day 
practice  of  the  Courts  in  that  respect,  in  cases 
between  subject  and  subject.  It  is  also  probable 
that  informations  of  this  comprehensive  descrip- 
tion have  not  been  usual. 
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[Graham,  Baron. — I  have  known  an  instance 
of  an  information  where  the  crown  recovered 
30,000/.  for  arrears  of  duties  accruing  during  a 
space  of  twenty-tliree  years.] 


It  was  a  saying  of  Lord  IIardwicke\  where  he 
tew  that  justice  might  be  effected  by  the  adop- 
tion of  any  unusual  proceeding,  that  if  there 
were  no  precedent  for  it  he  would  make  one, 
which  there  can  be  no  doubt  the  Courts  are  at  all 
'  '  ^  times 
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times  entitled  to  do  in  a  mere  question  of  prac- 
tice as  this  is. 

In  this  case  particularly  (and  there  cannot  be 
a  stronger  for  such  an  application),  the  defendant 
lias>  during  many  years,  been  paying  the  excise 
duties  ad  a  common  brewer  for  two  distinct 
breweries.  Those  duties  are  collected  eight  times 
a  year,  yet  in  a  business  of  such  a  complicated 
nature,  the  transactions  of  a  defendant's  whole 
life  may  be  entered  into,  on  a  question  of  this 
sort,  when  his  Witnesses  may  have  been  long 
dead,  or  are  not  to  be  found,  although  in  case* 
of  penalties  the  legislature  has  fixed  a  period 
within  which  the  crown  must  proceed,  or  bo 
barred.  But  the  main  ground  of  the  application 
(they  urged)  was  the  extreme  difficulty  which  a 
defendant,  without  the  benefit  of  such  an  order 
as  was  now  prayed,  must  labour  under  in  prepar- 
ing for  so  indeterminate  and  vague  a  charge,  and 
the  expence  and  inconvenience  he  must  neces- 
sarily be  put  to  in  bringing  as  witnesses  all  the 
various  persons  who  have  been  for  so  long  a  time 
in  his  employ,  and  the  almost  impossibility  of  in- 
structing his  legal  advisers,  while  he  himself  re-* 
mains  totally  ignorant  of  the  offences  intended 
to  be  charged  against  him.  As  to  what  had  been 
said  of  a  new  information  being  filed  on  every  new 
discovery,  that  perhaps  may  be,  but  it  is  no  an-^ 
swer  to  this  application,  that  to  grant  it  would 
be  more  inconvenient  or  more  expensive  to  the 
defendant.  What  he  seeks  is  something  like  cer- 
tainty with  respect  to  the  charge  to  be  brought 

against 
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against  him,  that  he  may  know,  or  at  least  be  able 
to  guess,  what  it  is  that  he  is  called  on  to  defend 
himself  against,  and  that  would  be  more  advan- 
tageous to  him,  even  if  he  were  sued  every  day, 
than  to  be  hampered  with  the  intricacy  of  one 
such  single  information  as  this.  And  therefore 
they  prayed  that  the  Court  would  make  absolute 
the  rule  which  they  had  granted. 

The  Attorney  General^  in  reply,  observed,  that 
the  practice  and  usage  itself  of  the  courts  of 
law  had  been  properly  said  to  be  indicative  of  the 
laws  and  rules  by  which  that  practice  was  regu- 
lated and  modified,  and  where  in  important  mat- 
ters there  could  be  no  precedent  found,  it  was  to 
be  presumed  that  there  was  no  such  practice,  and 
that  the  law  did  not  authorize  it  As  to  what 
had  been  said  of  cases  between  subject  and  sub«-^ 
ject,  as  distinguished  from  those  wherein  the 
crown  was  a  party,  he"  repelled  what  he  regarded 
as  an  attempt  to  invest  the  present  question  with 
popular  erroneous  prejudices,  by  repeating  the 
position  often  insisted  on  on  similar  occasions, 
that  the  term  •  The  crown,*  in  these  questions, 
means  nothing  more  in  truth  than  the  interest  of 
the  community  of  the  subjects  of  the  realm,  who 
would  be  one  and  all  injured  by  the  effect  of 
these  frauds  on  the  public  revenue,  as  opposed  to 
the  illicit  advantage  to  be  derived  to  the  in- 
dividuals who  adopt  siicli  practices  for  their  parti- 
cular gain. 

Having  recapitulated  his  former  iarguments,  to 
VOL.  V.  D  D  shew 
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shew  that  the  principle  in  common  private  case^ 
Could  not  subsist  in  public  proceedings,  he  then 
adverted  to  the  practice  on  a  bill  filed  against  the 
Attorney  General,  who,  as  a  public  officer,  could 
not  be  called  on  to  answer  otherwise  than  in  the 
usual  general  way,  an  usage  resulting  from  the 
privilege  of  his  official  situation,  which  was  an 
exception  from  tlie  course  of  practice  of  the 
Court  in  all  ordinary  cases,  and  argued  from 
thence  that  there  were  existing  privileges  in  the 
case  of  the  Attorney  General,  suing  on  behalf  of 
the  crown,  and  that  they  were  recognized  by  the 
Court 


[Graham,  Baron*  We  have  held  in  this  Court 
that  that  general  answer  cannot  be  excepted  to*. 

Richards,  Chief  Baron.  The  Attorney  Ge- 
neral is  in  that  respect  within  the  rule  with  re- 
spect to  infants,  who  may  state  any  thing  they 
mean  to  prove,  but  cannot  be  themselves  called 
on  to  answer  further ;  for  he  is  only  to  protect  the 
interests  of  the  crown.] 


He  then  observed,  that  there  were  many  other 
instances  where  the  Courts  had  refused  to  inter- 
fere 

•Daviion  v.  The  Attorney  General,  (SOth  June  1813,)  in 
which  the  then  Lord  Chief  Baron,  Maedonald,  delivered  the 
nnanimont  judgment  of  the  Court,  deciding— rafter  very  con- 
siderable argoment  on  exceptions  to  the  formal  answer,  put 
in  by  the  Attorney  General  to  a  cross-bill  filed  by  Davison,' 
for  a  disooTcry  of  matters  alleged  to  be  material  to  his  de- 
fence, in  the  information  then  pending  against  him,  that  it 
was  in  the  discretion  of  the  Attorney  General  whether  he 
woifld,: 
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fere  in  cases  where  the  crown  was  party,  as  they 
would  do  m  common  cases.  The  Court  of  Com- 
mon Piets  had  reftised  to  change  the  custody  of  a 
pt^oner  confined  at  the  suit  of  the  crown,  who 
bad  been  brought  up  before  the  Court  for  that 
pH^ose  by  habeas  eorpuSy  and  they  said  that  they 
hoMl  no  power  to  do  lo  without  the  consent  of 
the  crown. 
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All  these  objections  therefore  being  considered, 
he  relied  that  the  Court  would  not  sanction  the 
attempt  to  introduce  a  new  precedent,  not 
founded  in  practice,  and  which  would  be  attended 
with  so  much  manifest  inconvenience,  to  the  ob- 
stmctlon,  and  perhaps  defeat  of  proceedings  for 
enforcing  the  collection  of  the  public  revenue, 
and  on  no  better  reasons  than  had  been  offered  in 
support  of  the  present  application. 

Richards,  Chief  Baron,  [having  stated  the 
object  and  terms  of  the  application].  This  mo- 
tion appears  to  divide  itself  into  two  branches : 
the  one  arising  from  the  circumstances  of  the 
particular  case,  the  other  from  a  necessary  consi- 
deration of  the  effect  it  must  have  on  the  future 
practice  of  the  Court,  when  the  same  circum- 
stances may  hereafter  produce  a  similar  applica- 
tion. In  the  latter  respect,  this  motion  is  cer- 
tainly one  of  very  great  importance,  and  there- 
fore if  I  had  any  doubt  upon  the  subject  of  the 
opinion  I  am  about  to  give,  I  should  take  further 
time  to  consider  that  opinion;  but  I  have  no 
doubt  on  the  subject. 

D  D  2  Although 
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Although  the  motion  comes  before  the  Court, 
as  if  it  were  almost  a  matter  of  course,  it  is  never- 
theless certainly  perfectly  new.  If  we  are  to 
give  credit  to  the  note  to  the  second  case,  cited 
from  Bunbury,  it  must  have  been  an  ancient  prac- 
tice in  this  Court,  for  the  crown  to  give  a  bill  of 
particulars,  before  that  practice  had  began  to  pre- 
vail in  suits  between  subject  and  subject ;  which 
is  an  absurd  supposition.  But  it  does  not  any 
where  appear,  that  any  such  application  was  ever 
made  to  the  Court  for  an  order  for  such  purpose, 
and  on  that  account  I  cannot  think  that  it  ever 
was,  in  fact,  the  practice;  and,  indeed,  if  Bun^ 
bury  be  correct  in  his  note  added  to  that  case,  the 
Chief  Baron,  in  ruling  the  point,  as  he  is  reported 
to  have  done,  must  have  been  wrong.  There 
being  therefore,  in  point  of  fact,  no  precedent  for 
the  application,  I  shall  treat  it  as  a  perfectly  new 
case. 


It  then  becomes  necessary  that  we  should  exa- 
,  mine  the  grounds  on  which  the  motion  is  founded. 
[Here  his  Lordship  stated  the  facts  from  the  affi- 
davit.] Now  there  is  no  particular  or  positive 
inconvenience  stated  to  be  the  immediate  effect 
of  the  generality  of  the  charges  which  is  com- 
plained of,  nor  is  any  even  suggested.  The  de- 
fendant himself  makes  no  affidavit.  There  is  no 
precise  allegation  of  any  substantive  evil  arising 
to  the  defendant  from  the  cause  complained  of, 
as  that  any  of  his  witnesses  have,  in  the  mean 
time,  died,  or  that  any  other  such  circumstance 
has  occurred,  to  the  injury  of  his  cause.     It  is 

not 
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not  even  stated  generally^  that  the  defendant  is 
obstructed  in  his  means  of  defence.    In  truth, 
there  is  nothing  at  all  positively  stated,  but  we 
are  left  to  infer  whatever  possible  inconvenience 
we  may.    Then  in  what  situation  does  the  de- 
fendant actually  stand  ?    He  is  called  on  to  pay 
tlie  arrears  of  duMes  which  he  has  not  paid,  and 
surely  he  must  himself  best  know  to  what  extent, 
if  at  all,  such  a  charge  is  well  founded,  and  prin- 
cipally by  reference  to  his  own  accounts.     But  he 
chuses  to  call  on  the  Attorney  General  to  furnish 
him  with  particulars  of  the  various  frauds  meant 
to  be  charged  against  him.     Now  there  is  cer- 
tainly no  instance  of  any  such  thing  having  been 
done  by  a  court  of  law,  in  any  case  at  all  analo- 
gous, in  the  course  of  the  now  usual  equitable 
practice,  which  has  been  adopted  by  the  Courts 
in  modern  times.    The  application  therefore  being 
quite  new,  contrary  to  the  course  of  practice,  and 
without  precedent,  it  becomes  necessary  that  the 
applicant  should  make  out  a  very  strong  case  for 
the  extraordinary  interference  of  the  Court,  which 
he  seeks,  shewing  that  he  cannot  otherwise  pre- 
pare a  good  defence,  or,  at  least,  that  he  could 
not  safely  go  to  trial  without     But  he  does  no 
such  thing.     In  this  particular  case,  therefore,  it 
is  quite  clear,  that  there  is  no  sufficient  reason 
given  to  induce  the  Court  to  establish  a  precedent 
of  new  practice,  in  favor  of  this  defendant. 
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Then,  as  to  the  general  principle,  and  what 
might  be  done  in  a  case  where  strong  grounds 
should  be  laid,  for  obtaining  such  an  order,  it  is  un- 

D  D  3  necessary 
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_1W8.  necessary  for  me  to  give  auy  opinion,  whenclecidr 
'  ^^  ing  a  case  like  the  present,  where  there  is  really  no 
^^ra"^  foundation  laid,  in  fact,  for  the  application.  The 
••  practice  which  has  obtained  in  courts  of  law, 
arises  from  a  notion  of  convenience  adopted  fraih 
Ihie  courts  of  equity,  who  would,  on  a  proper  ease» 
always  have  done  what  ii  now  moife  shortly  ef* 
fected  by  the  more  summary  mode  of  an  order  of 
the  judge — ^a  practice,  however,  which  even*  the 
courts  of  law  now  begin  to  think  has  bee^  cariidd 
too  far  already.  But  what  is  the  inconvenience 
suggested  here,  as  affecting  this  defendant.  He 
has  not  stated  any  himself,  nor  has  it  been  taken 
up  at  the  bar,,  on  the  ground  of  any  actual  incoki-^, 
venience  shewn  to  affect  his  case,  and  no  preju- 
dice can  arise  to  him  from  the  length  of  time 
which  has  elapsed,  whether  he  have  or  have  not 
actually  committed  the  frauds  imputed  to  him. 
On  the  contrary,  all  the  inconvenience  is  on  tlie. 
other  side. 

There  being  no  foundation  then  for  calling  on 
the  Courts  in  this  instance^  to  do  what  is  required 
of  them,  that  also  renders  it  unnecessary  to  en- 
quire whether  the  Court  has  any  power  to  do  so. 
But  I  may  observe,  that  in  the  case  of  the  At- 
torney General,  if  a  bill  of  particulars  should  be 
ordered  by  the  Court,  it  would  be,  in  effect,  so 
much  waste  paper,  for  the  Attorney  General 
would  not  be  bound  by  any  omission  which  he 
might  make ;  and  it  is  even  admitted,  that  anotlier 
information  might  be  filed  the  next  day,  so  that 

the 
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tie  defendant  would  not  be  ultimately  much  be-       ^^i^* 
nefited  by  it,  if  made.     On  that  latter  considera-        ^1,^ 
tidn  alone  the  Court  ou^t  to  refuse  the  order,    ^^^l 
fbr  it  Is  their  duty  to  pireclude  any  necessit^^  as 
i|n?.ab.in  them  liissv  ^  multipltcity  of  informa- 
iiousL     In  fact^  tjie  only  resi^lt  of  a  bill  of  parti- 
-tai)^  would  be,  tikati  ooilsideral>ly  more  paper 
iwimld -be  einplDyed,  without  furnishing  any  tbiiiig 
;dK)QejSubstaQ:tially  specific.    The  defendant's  em- 
ubarmssBiedts  would  be  augmented,  and  no  sort  of 
inconvenience  would  be  obviated, 

:•  'Graham,  Baron.    It  goes  very  far  with  me  in 
the  opinion  I  have  formed,  that  there  has  been  no 
-instance  brought  forward,  in  practice,  apposite  to 
the  present  application,  for  I  think  that,  with  that 
View,  we  may  put  out  of  our  consideration  the 
cases  which  have  been  cited  from  Bunbury.    The 
-first  is,  a  very  short,  imperfect,  and  loose  report ; 
but  such  as  it  is,  the  whole  result  of  it  comes  to 
this,  that  the  evidence  given  of  the  actual  impor- 
tation not  having  been  confined  to  the  time  of 
the  offence,  as  laid  in  the  information,  when  that 
was  made  matter  of  objection,  the  Court  thre>v 
out  cursorily,  that  an  application  might  have  been 
made  to  the  Court  for  the  purpose  of  obtaining 
an  order  to  that  effect.    Now^  though  that  is  the 
language  attributed  to  a  very  great  judge,  yet  it 
was  not  U6ed  ofL' £he  occasion  of  a  decision,  and  if. 
an  application^ of  the  sort  bad  been  inad^,;jkh^ 
Attorney  Oeneifali  might  have  put  a  ^hdrt;  end.itQ 
it,  by  amending  his  infoimation.    The.cafistof 
The  Attorney  General  v.  Hatton,   certainly  goes 

D  p  4  somewhat 
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laia.      somewhat  fiirther.    Both^  howerer,  ikll  short  of 
^^'^^     the  principle  contended  for, 

Attornet 
General  rr-i  i       i   **      *        *  i  f 

V.  Then  the  defendant  s  counsel  put  the  applica- 

tion  on  the  ground  of  analogy,  with  the  practice 
of  courts  of  law,  as  adopted  from  the  courts  of 
equity ;  and  if  so,  we  must  pursue  that  analogy, 
and  see  that  a  proper  case  be  made  out  for  our 
interference ;  but  that  has  certainly  not  been  done. 
The  stress  of  the  argument  is,  the  length  of  time 
which  this  information  professes  to  cover.     But 
if  the  information  had  taken  it  up  from  a  shorter 
distance  of  time,  as  from  1803,  there  would,  it 
should  seem,  have  been  no  objection  taken :  thci^ 
where  are  we  to  draw  the  line  ?    Another  answer 
to  the  arguments,  founded  on  the  same  basis,  is, 
shall  a  defendant  call  for  the  interference  of  the 
Court  in  his  favor^  because  his  conduct  has  made 
it  necessary  ?    As  to  its  being  put,  that  this  is  no 
more  than  a  common  case  of  debt,  that  is  not  so. 
It  is  a  charge  of  fraud  upon  the  crown,  to  the 
injury  of  the  public  levenue,  to  an  unknown  ex- 
tent, and  that  from  day  to  day,  during  all  this 
length  of  time :  and  yet  that  very  length  of  time, 
which  is  in  itself  an  aggravation  of  the  frauds  in 
all  respects,  is  now  sought  to  be  made  a  means  of 
advantage  to  a   defendant,  in  procuring  on  his 
behalf  an  indulgence,  by  means  of  the  interfe- 
rence of  this  Court,  end  for  no  other  reason  than 
that  the  frauds  have  not  been  discovered  till  of 
late.    It  is  quite  manifest,  that  if  he  has  any 
reason  to  complain,  he  has  brought  it  on  himself, 
and  if  the  burthen  is  heavy,  it  is  he  alone  wh6 

baf 
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has  made  it  so.  The  same  answer  may  be  made 
to  the  represeqtation  of  the  difficulties  ia  which 
the  defendant  becomes  placed  by  the  generality 
of  the  charge.  [His  Lordship  then  adopted  much 
of  the  argument  used  by  the  counsel  for  the 
crown.] 
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Then  again,  we  cannot  but  take  notice  of  what 
is  quite  obvious,  that  it  is  really  impossible  for 
the  Attorney  General  to  do  what  is  required  of 
him :  and  that  would  therefore  put  an  end  to  the 
proceedings,  whereas  nothing  is  more  easy  than 
for  the  defendant  to  furnish  himself  with  all  th^ 
information  that  he  cap  require,  from  his  own  ac- 
counts. There  is  no  doubt  that,  if  he  is  guilty, 
he  well  knows  to  what  extent,  and  on  what  oc? 
casions;  and  if  innocent,  it  cannot  be  necessary^ 
and  all  the  burthens  is,  in  the  first  instance,  on 
the  crown.  He  has  thus  every  opportunity  of 
defending  himself  against  the  charge,  however 
general  it  may  be,  and  much  more  than  the  Atr 
torney  General  can  have  of  substantiating  it 

I  cannot  admit  that  this  is  a  case,  where  the 
crown  being  the  party,  is  to  be  considered  as  in 
the  situation  of  an  indivicjual  having  a  personal  in* 
terest  in  the  suit.  *  The  crown'  is  merely  a  phrase 
importing  the  legal  concentration  of  all  the  sub- 
jects of  the  realm,  whose  private  rights  are  injured 
by  delinquents  in  revenue  matters,  and  they  are,  in 
fact,  the  party  who  contend  with  the  particular 
individual.  In  such  a  case  the  Court  is  bound  to 
protect  the  public  interest,  and  to  see  that  the 

duties 
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MaB>      duties  whicli  tfacyhavQit^  perform  in  the  admi-i 

^^       nistratioiv '  of  jiistroev  Me  hot  embarrassed  by  facti^ 

"^ttamLu   ^*^^^^  diffioulti^a^  jaid  to  obviate  whatever  dse  tnay 

^^^^^^  'tend;  by  croajtixig  inconvenlcncf^  to  obstruct  the 

officeiB  of  thextrovu  inr  th^'  fair  exercise  of.  fahelr 

high  anofed  ^mportsntduties^r  brijput  thei^rto  iwnd- 

cessary  lexpenoci  99'  >dday  bi )  the  Ooifuri^c^  of  /timir 

p?qoe6fling8i  -     --.i  n-  :•-  -,•_■•  ■-    •.      '.irjiio 

Wooi^^  Barons  I  can£e$a  I  have  aU  .aIck^ 
entertained  gf eat  dofrbrts  on  the  present  que^tiQi), 
and  I  certainly  think  that  the  application  plight 
to  be  granted  to  a  certain  degree*  However 
much  I  may  incline  against  all  frauds  of  every 

ideacriptton,  which  I  do  as  strongly  aa  any  ni^n,  I 
yet  think  that  every  subject  haa  a  right  to  km>M^ 

/the  full  extent  of  any  charge  which  may  be 
bnQught  against  him,  and  to  be  informed  of  whjs|t 
he  is  called  upon  to  answer,  in  order  that  he  rn^y 

'^^  better  enabled  to  prepare  himaelf .  fvlty  with. 
Vis  defence, 

n  This ,  information  charges  that  the  defendant  ifk 
indebtied  to  the  crown  for  large  arrears  of  duties. 
|t(h43  been, said,  that  the  statement  in  the  in;£Q)|'<- 
matipn  19  ic^  itself  a  particular,  and  so  it  certainly 
is  to  a  given  extent,  because  it  states  times  an^ 
sums,  but  then  the  periods  are  tolerably  long  ones, 
a»d  die  MHns.'pretty  ^largfl^;  Put  it  wye  i»,ifect  no 
»JQr<8i*b»ft|t^iSp  mueh,ino9^  iaiO.wiflg  from  the 
defe»danh,«o^lh^.qrQw^,ifo»4|tttwsta0crid^  fpr  so 
many  aif  thirty  years,  -WfJihput  cbwgingany  parti- 
cular, fraud  jdvcing  jail  that  -time-^ ,;  Now  that  is 
certainly  a  charge  of  itself  which  it  is  some- 
what 
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what  Uborious  to  rep^V  ^atid/iriore  pcivtiealarly  lau. 
where,  as  here,  the  >defeii(hait<li^69  tWQ>di9t»iot  '^^'^^ 
^d  distant  concerfi^i/  v  ITb^  ixntsequdDoe  !nlu9t  lif^ 
tfaatrfad  might  bo  obliged  perh^tO'^ooliecC  and 
'jbring  to  tile 'trill  lali  bisf:sarraat$''«^hdni4iejiiay 
-hai/ie 'efaipbyed' daring  3  idir*  that  itiine^  at  both 
ibnitrerles,  Slid  «hit4  i^ofa^er  apdifficiilty  rwiiich 
ought  iiQt  to  be  imposed  on  anymafu  ''^Ibeve^is 
po  Jiinitfition  as  to  the  time  of  proceeding  for 
;f(h^rs^of  duttfes,'  allfaongh  ^there  is  m  the  case  of 
penalties.  In  suits  for  penalties  too,  a  defendant 
T^as  atlso  the  advantage  of  haying  every  thmg  ma- 
terial specifically  stated  on  th^  record. 

^  ^Then  it  is  said,  that  there  i$  great  difficaty-iu 
^oihg  what  is  now  required  of  the  Attorney- 
General  in  cases  of  this  soft.  There  is  no  doubt 
that  that  is  so,  but  still  I  say  that  something' «M^ 
be  done  more^an  is  furnished  by  this  record,  nU 
though  not  oomitig  ap  to  all  that  is  asked  by  tiifs 
motion,  and  that  would  be  more  satisfactory.  It 
may  be  done  toQ  without  admitting  that  the 
whole  duties  for  the  years  not  mentioned  in  the 
particular,  have  been  in  fact  pak),  so  that  the 
defendant  might  still  be  afterwards  sued  fbr 
any  arrears  wbitih  lAight  b6  subsequently  dlseo<- 
•yered. •    '  •  '*-'-    -  -^ >•  •-*  t-  • 

It  ha^  ^h^  been  H^aidj^that'^theiOotirt  hds^  no. 
power  tb^dbWhM  i$'=douglifi(^by'tiiit^))pllda:ion  as 
against  th^  i^^ti^^i^G^n^fft^^pil^tedidgi  Idft'^ 
half  of  the"d«w^v  J  If  •th»o^bc>^B(;fittithi  ppwo^ 
gative  as  d^ies>tb^t  t%lu,''it  i^eacjrefy  utiknoiwA 
-.  :.  -..:  jr    H^,.^     .      ..^  ,  _  •    '    -to 


408 


iei8. 


The 

-  Attobwct 

Obiibeal 

Xambibts. 


CASES   IN   THE   EXCHEQUEU, 

to  me,  and  I  think  that  if  the  Court  saw  that  it 
was  expedient  to  grant  the  order  pr  yed,  there  is 
no  doubt  that  they  have  the  power  to  do  so, 

That  a  mistake  of  the  Attorney  General  does 
not  bind  the  crown,  is  certainly  true,  but  that 
does  not  militate  against  the  principle  of  this 
application,  or  i^  any  way  operite  against  grant- 
ing tlie  object  of  it,  if  the  Court  should  think 
proper  to  accede  to  it. 

In  civil  cases,  it  is  now  the  general  practice  in 
all  the  Courts,  although  it  was  not  so  formerl3% 
(and  therefore  there  could  have  been  no  precedent 
for  it  when  the  application  was  first  made),  to 
compel  a  plaintiff  to  give  the  defendant  a  bill  of 
particulars  of  his  demand.     It  is  a  practice  found- 
ed on  convenience,  atid  I  well  remember  the  be- 
ginning of  it.    There  are  also  inconveniences  at- 
tending it  certainly,  and  it  is  no  doubt  often  re- 
quired for  the  mere  purpose  of  delay ;  but  those 
inconveniences   are  greatly  overbalanced  by  its 
beneficial  effects.  On  that  account  it  was  adopted 
in  practice  in  the  Court  of  King's  Bench ;    then 
by  the  Court  of  Common  Pleas,  and  this  Court, 
and  in  all  without  precedent.      The  same  answer 
as  has  been  given  to  this  application  might  have 
been  given  in  the  first  instance  in  all  those  cases. 
It  might  have  been  said  that  it  never  had  been 
done  before,  but  where  it  is  proper  or  just  to  do 
it,  that  should  not  be  received  as  a  conclusive 
answer.     In  a  recent  case,  on  a  motion  made  for 
taxing  a  crown  solicitors  bill,  it  was  urged,  that 

there 


HILARY  TERMf  58  QSO.  UK  409^ 

there  was  no  precedent  for  it,  and  that  it  never      WW» 
had   been  done,   yet  the  Court  notwithstanding       ,^^ 
made  an  order  that  it  should  be  taxed.  ^!!Su!u 

I  think  certainly  that  a  somewhat  more  specific 
particular  should  be  given  by  the  solicitor  of  ex-* 
cise,  and  which,  though  perhaps  difficult,  may  be 
effected  so  as  to  give  the  defendant  a  general  idea 
of  the  charge  to  be  attempted  to  be  established 
against  him,  or  at  least  of  the  nature  of  it,  to 
assist  him  in  preparing  for  his  defence ;  and  in 
making  the  order,  it  will  not  be.  necessary  to  tie 
them  down  very  strictly  as  to  dates,  or  other  mi- 
nute particulars,  but  there  should  be  some  guide 
furnished,  which  may  be  at  least  much  more  par- 
ticular than  this  information. 

G ARROW,  Baron.  Wlien  the  present  applica- 
tion was  first  made  to  the  Court,  I  had  consider- 
able doubts  whether  we  ought  to  grant  the  rule ; 
however,  I  concurred,  because  1  thought  the 
question  of  great  importance,  and  well  merited 
to  be  fairly  and  fully  discussed.  I  now  think  it 
quite  clear  that  the  rule  ought  to  be  discharged, 
for  I  am  of  opinion  that  there  is  nothing  tenable 
in  it  There  is  no  precedent  for  it,  nor  is  there 
any  such  practice.  And  as  to  the  principle  said 
to  be  dcducible  from  the  cases  which  have  been 
cited  from  Bunbury^  they  do  not  furnish  any  au- 
thority, because  it  does  not  appear  that  any  such 
application  as  is  alluded  to  there  was  ever  even 
made  to  the  Court,  which  not  to  have  happened 
in  matters  of  this  nature,  is  almost  conclusive 

against  ' 
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againat  the  probalnlity  of  its  success.  It  has  beed 
said,  that  it  has  not  been  common  to  file  informa-  ■- 
tions  over^riding  so  great  a  length  of  time.  II 
that  were  true  in  point  of  fact,  it  would  be  no 
answer  an  a  question  as  to  the  right;  It  is  also 
stated,  that  this  species  of  information  is  neduBg 
more  in  point  of  form  than  a  proceeding  .to  oreccH^ 
ver  a  debt — a  legal  demand  of  so  much  moMy 
due.  Whatever  it  may  be  in  point  of  form,  m 
substance  it  appears  to  me  to  be  founded  on  oon* 
duct  very  different  from  that  which  gives  rise  to 
demands  in  courts  of  law  for  money  due  to  a 
plaintiff.  A  man  is  daily  putting  into  his  pocket 
the  revenues  of  the  crown  for  a  great  number  of 
years,  to  an  enormous  amount,  and  the  fraud  iar^ 
not  detected  till  after  the  whole  lapse  of  time, " 
(and  who  is  there  that  is  to  learn  that  in  revenue 
cases  that  is  a  matter  of  very  frequent  recurrence  r) 
and  when  at  last  his  frauds  are  discovered,  he  re- 
lies on  the  great  length  of  time  during  which  he 
has  been  practising  them. 

As  to  the  cases  which  have  been  cited,  it  would 
be  matter  of  great  astonishment  to  the  Editor  to 
find  them  cited  for  the  purpose  of  inducing  the 
Court  to  grant  the  present  application.  Nothing 
can  be  more  inapplicable  than  those  cases.  But 
if  a  particular  should  be  furnished  in  a  case  of 
this  sort,  v/hat  would  it  be  more  than  to  accumu- 
late charges  of  substraction  on  substraction,  till 
the  defendant  would  be  much  more  embarrassed 
with  than  without  it.  The  only  chance  of  benefit 
which  the  defendant  could  hope  to  derive  from 

such 
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such  a  measure,  would  be,  that  some  variance 
might  arise  on  the  trial  between  some  parts  of  a 
voluminous  particular,  and  the  evidence.  His 
lordship  concluded  by  saying,  that  if  any  thing 
short  of  a  circumstantial  detail  of  particulars 
would  suffice,  that  had  been  furnished  already  by 
the  information. 


Ptr  Curiam. 


Rule  discharged. 
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The  Lord  Chief  Baron  expressed  a  wish  that 
he  might  not  be  understood  as  saying  that  the 
ground  on  which  he  refused  this  application  was, 
merely  because  it  was  without  precedent ;  for,  on 
the  contrary,  in  a  proper  case,  even  between  the 
crown  and  the  subject,  he  would  say,  as  Lord 
Hardwicke  had  done,  that  he  would  make  a  pre- 
cedent ;  but  that  his  principal  reason  was  a  de- 
termination not  unnecessarily  to  embarrass  the 
proceedings  of  this  Court,  by  granting  such  a  mo- 
tion in  a  case  like  the  present 


Partridge 
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1818.       Partridge    and   Wife   Administratrix,    &c,    v^ 

4ik  Fehn^. 


Demurrer. 
Connto^on       ThE  declaration  stated,  that  Philip  Partridse 

promiMt  made  ,  r  o 

to  an  intestate,  and  Mary  his  wife,  (which  said  Marjf  was  admi- 
in  a  declare-     nistratfix,  &c,  of  Dennis  Bradley. )  complained,  &c. 

tion  by  an  ad*     -n-ii  i  ^  ^  i  ^ 

ministratorin  Foi  that  whereas  the  defendant,  in  the  life-time 
assampau  on  of  the  said  Dennis^  &c.  was  indebted  to  the  said 
with  connti^  Dennis,  &c.  for  money  lent  and  advanced — paid, 


Mf^g^fpnTo    laid  out,  and  expended — and  had  and  received. 
Promises  to  the  intestate  in  his  life-time— 
non-payment  to  intestate  in  his  life-time, 
plaintiff  and  Mary^  &c.  since  his  decease. 


tratoraince         ^  luunaco   tu  twi^  ii*i,^ai.ai,v.  ivx  mo  iiic-iimc — i^ica^ii 

SefntoLte,    non-payment  to  intestate  in  his  life-time,  or  said 

as  admtnUtm- 

tor  beanue  the 

anunmt,  when  v 

recovered^ 

^^i'T'r       The  4th  and  5th  counts  were  founded  on  two 

tn  the  Aioids  qf 

ikeadmmU'      promissory  notes,  given  after  the  death  of  the 

said  Dennis,  whereby  the  defendant  promised  to 

ifabond,or     pay,  six  wccks  after  date,  to  the  said  Mary,  as 

other  higher       ^  .^  \    .  .  ,  n 

security,  had    admmistratrix,  &c.  two  several  sums  of  money, 

heeawe the'tf'   witli  interest— promiscs  to  the  husband  and  his 

a^hi^ruc^  wifc,   as   administratrix,  &c.      And    there    were 

eJil^wno/^  Other  counts  for  money  paid — money  had  and  re- 

tnerSb!^^^'  ceived — and  on  an  insimul  computassent.— In  all 

And  eembu,  ^^^  couuts  the  wifc  was  described  as  "  adminis- 

^streto^de^*    tratrix,  &C.''— <;ommon  breach — non-payment  to 

daim^M!^^  said  Philip  and  Mary,  &c.  or  either  of  them. 

p«>™«^n^  Demurrer- 

note,  against 
tbefrM/acie 
light  of  thie  personal  representative  of  tlie  administrator  of  the  intestate. 

Tlie  Conrt  nill  not  permit  a  defendant  to  withdrew  and  amend  after  a  demurrer  hat 
been  aligned. 
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Demurrer.--^For  that  the  said  Philip  and  Alary 
had  declared  against  the  defendant  for  the  non- 
performance of  certain  promises  and  under- 
takings, made  by  the  said  defendant  to  the  said 
Dennis  in  his  life-time,  in  respect  of  certain 
causes  of  action  accruing  to  him,  the  said  Dennis, 
in  his  life-time :  and  also  for  the  non-performance 
of  certain  otlier  promises  and  undertakings'  made 
by  the  said  defendant  to  the  said  Philip  and 
Mary^  after  the  death  of  the  said  Dennis :  and 
also,  for  that  the  said  Philip  and  Mary  had  joined 
in  the  said  declaration  causes  of  action,  which,  by 
the  laws  of  this  land,  cannot  be  joined  in  one  de-^ 
claration. 


IBIB. 


PartridgV 
and  Us* 

V. 

CCTURT. 


Joinder. 


Littlcdale,  in  support  of  the  demurrer,  con- 
tended, that  the  present  case  was  wholly  distinct 
from  the  class  of  decisions*,  which  had  deter- 
mined, that — counts  for  goods  sold,  for  money 
lent,  &c.  &c.  by  a  testator  on  intestate,  might  be 
joined  with  a  count,  or  an  account  stated  with 
the  executor  or  administrator;  for  all  such  counts 
were  consistent,  and  in  joining  them  one  right 
only  would  appear  on  the  record,  and  the  mo- 
ney, when  recovered  in  all  those  cases,  would 
be  assets ;   whereas  in  this  case  a  new  security 

t  The  leading  decisions  on  that  point  are  cited  in  ^e 
argument  in  support  of  the  declaration,  infra^  p.  416. 


■  111  •»■  I* 
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h&lB.  was  taken,  which  not  only  gave  the  administra<s 
Faii<pm»gb  '"'^  ^  Tight  to  sue  in  her  own  name,  but  made  it 
"»<*^y*-  absolutely  necessary.  And  he  cited  on  that  point 
powHT.  the  case  of  Beits  v.  Mitchell  (a),  where  the  plain- 
tifl^  an  executor,  declared  on  several  promises  to 
the  testator,  and  also  on  a  promissory  note  given 
to  him,  t:t  executor i^  for  a  debt  due  to  the  testator, 
and  made  payable  to  the  plaintiff,  or  order :  and 
on  demurrer  the  Court  held,  that  that  promise 
was  of  such  a  nature^  as  that  it  could  not  be 
joined  with  promises  to  the  testator.  In  that,  case 
(he  observed)  it  was  submitted  in  argument,  and 
adopted  by  the  Court  in  delivering  judgment, 
that  though  the  note  was  made  to  the  plaintiff  as 
executor,  that  was  only  a  description  of  his  per- 
son—that promissory  notes  being  tmnsferrablej^ 
might  be  endorsed,  so  as  to  give  another  a 
right  of  action:  and  that  the  plaintiff  might 
have  brought  an  action  on  the  note,  without 
naming  himself  executor.  It  might  be  contended 
here,  as  there,  that  this  ws^  as  much  a  new  con- 
tract as  if  a  bond  had  been  given  to  the  plaintiff 
for  the  money  5  and  this  note  would  go  to  the 
personal  representative  of  the  administratrix,  and 
not  to  the  administrator  de  bonis  non  of  the 
intestate. 

He  also  cited^  as  a  v^iy  recent  decision  on  this 
point,  the  case  o^  Hosier  mid  another^  executor 
pfHosier^  v.  LordArundell  (A),  where  it  was  held 
that  a  count  on  a  bond  given  to  a  testator,  coulcj 

(a)  10  Mqd.  3ia  {h)  Sf  Bos.  &  Pul.  7. 

not 
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not  be  joined  in  an  action  brought  by  the  executor,,^       »M. 
with  a  count  on  a  bond  given  to  him  as  executor;    S^^^^  ^ 
and,  in  that  case,  Mr.  Justice  Chambrej  in  deliver-      mJ  u»* 
ing  judgment,  said  expressly,  '  If  executors  take  a      Oount* 
note  or  bond  from  a  creditor  [debtor]  to  the  estate 
of  their  testator,  the  old  debt  is  thereby  extin- 
guished, and  a  new  one  created,  which  must  be 
declared  upon  as    such/    Another  reason  given 
by  Lord  Alvanley  in  the  same  case  is,  that  the 
costs  could  not  be  severed,   and  the   plaintifll^d 
Mould  be  liable  to  costs  on  one  count,  and  on  the 
other  they  would  not.     He  submitted   besides^ 
that  the  same  plea  could  not  be  pleatfed  to  this 
declaration,  for  the  defendant  could  not  plead  to 
the  action  a  set-oiF  of  a  debt  due  to  him  from  the 
testator,  {Shipman  v.  Thompson  (c),)  nor  would  the 
judgment  be  the  same. 

Chitty^  in  support  of  the  declaration,  con- 
tended, that  the  counts  were  properly  joined,  for 
that  the  money  received  on  the  note  would  be 
assets  in  the  hands  of  the  executor.  The  counts 
on  the  note,  being  expressly  laid  in  the  plaintift's 
character  of  administratrix,  he  submitted,  might 
be  joined  with  promises  made  to  the  intestate, 
because,  he  contended,  the  note  given  did  not  al- 
ter the  nature  of  the  debt,  but  only  more  clearly 
ascertained  its  existence  and  amount,  and  was,  in 
eiFect,  only  the  common  result  of  a  settlement  of 
accounts,  and  was  therefore  no  more  than  an 
insimul  comput assent^  which  all  the  cases  deter- 

(c)  Willcs  Bep.  100^ 
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mined  might  be  joined  with  promises  to  a  tes- 
tator, although  the  account  stated  was  alleged  to 
be  with  the  executor,  Cowell  8g  Ux.  administra- 
trLvj  ^c.  V.  IVatts  (d)^  Thompson  Sf  Uj:.  ea;ecuirLv^ 
Sfc.v.  Stent  (e), — Powley  and  others^  executors 
of  Powley  V.  Newton  (/)  ;  and  in  Ellis  v.  Bou  en^ 
executor  {g\  the  converse  was  held. 


The  case  cited   for  this  demurrer  from  Alod. 
Rep.  of  Belts  v.  Mitchell,    he    submitted,   had 
been  subsequently  over-ruled  by  that  of  King  and 
other Sy  executors,  8^c.  v.  Thorn  (//),  where  it  was 
determined  on  special  demurrer,  that  the  plaintifls, 
to  whom  a  payee  of  a  bill  of  exchange  had  endorsed 
it,  as  executors,  might  declare  as  such  in  an  action 
against  the  acceptor.     And  he  distinguished  the 
present  case  from  that  of  Hosier  v.  Lord  Ariin^ 
dell,  by  the  circumstance  of  the  executors  in  that 
case  having  taken  a  bond  from  the  debtor,  which 
made  it  a  new  debt  to  him  in  his  private  characr 
ter,  and  that  distinction  was  made  the  ground-: 
work  of  Mr.  Justice  Rooke's  opinion,  in  the  judg-: 
ment  delivered  by  him.     He  said,  *  Where  exe- 
cutors change  the  nature  of  the  debt  due  to  their 
testator,  after  their  testator*s  death,  they  must  sue 
for  the  new  debt  in  their  own  name,  and  not  in 
their  character  of  executors.'    In  this  case  the 
note  was  given  for  the  same  debt  as  was  due  to 
the  intestate,  and  it  is  competent  to  a  party  to  go 
into  the  consideration  of  a  debt,  notwithstanding 


(cO  6  East,  406. 
(c)  1  Taunt.  322. 
(/)6Taunt,4(>3, 


(g)  Forrest,  Exch.  Rep.  08« 
(A)  1 T.  R.  487. 
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he  have  given  a  promissory  note,  (Trueman  v. 
Hurst  (i)).  It  was  also  much  relied  on,  that  the 
note  in  question  was  not  made  payable  to  order. 

Then  it  was  submitted,  that  the  plaintifF  would 
not  be  liable  to  costs,  if  he  should  fail  in  the 
action  on  this  promissory  note,  on  the  general 
rule  in  favor  of  executors;  and,  on  the  whole, 
that  there  was  no  objection,  either  in  principle  or 
authority,  to  joining  the  counts  of  the  declaration, 
as  they  stood  on  this  record. 

Littledaky  in  reply,  observed,  that  in  none  of 
the  cases  cited  in  support  of  the  declaration,  had 
there  been  a  promissory  note  given  by  the  debtor, 
or  any  new  security,  and  on  that  circumstance 
this  demurrer  mainly  rested.  In  the  regular 
course,  a  promissory  note  would  go  to  an  admi- 
nistrator along  with  the  administration,  and  not 
to  the  administrator  de  bonis  non;  and  though  it 
was  given  to  the  plaintifF,  as  administratrix,  she 
must  have  endorsed  it  in  her  own  right.  He  dis- 
sented from  the  proposition,  that  this  note  was 
assets  in  the  hands  of  the  administratrix;  and 
submitted,  that  nothing  appeared  on  this  record, 
from  which  it  could  be  collected  that  it  was  part  of 
the  effects  of  the  deceased,  or  it  might  have  been 
the  only  effects  of  the  intestate,  and  the  wife,  as 
administratrix,  might  have  retained  the  note  in 
satisfaction  of  a  debt  due  to  her,  which  she  would 
have  had  a  right  to  do.     In  all  the  cases  cited. 
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on  the  other  hand,  it  appeared  on  the  face  of  the 
pleadings,  that  the  money,  when  recovered,  woufd 
have  been  assets ;  and  in  the  case  of  King  v. 
Thorrij  which  was  so  much  relied  on,  the  joinder 
of  the  counts  was  not  made  the  question  on  the 
demurrer:  the  only  point  was,  whether  the  action 
could  be  supported.  The  authorities  of  Beit  v. 
Mitchell^  and  Hosier  v.  Lord  Arundcllj  proceeded 
on  the  principle  of  the  debt  having  been  changed 
in  its  nature  by  the  new  security,  and  that  from 
having  been  due  to  the  executor  in  his  represen- 
tative character,  it  had  become  due  to  him  per- 
sonally :  and  for  these  reasons,  he  submitted,  that 
the  declaration  could  not  be  supported. 


Graham,  Baron  [having  fully  stated  the 
pleadings,  and  the  objections  raised  by  the  de-- 
murrer].  It  has  been  contended,  that  tliese  seve- 
ral counts  are  inconsistent,  and  that  not  being 
open  to  the  same  plea,  or  the  same  judgment, 
they  cannot  therefore  form  one  entire  record.  Up 
to  a  certain  period,  the  case  from  Modern  Re- 
ports^ cited  in  support  of  this  demurrer,  might 
have  served  as  an  authority  that  such  counts  as 
these  could  not  be  joined,  a&  being  founded  on 
distinct  claims,  the  one  in  a  personal,  tlie  other  in 
a  representative  character.  But  the  later  cases, 
and  particularly  that  of  Cowell  v.  Watts^  founded 
on  the  old  cases  in  Levinzy  have  brought  the 
question  more  fully  before  the  Courts,  and  from 
the  opinions  of  the  several  judges  who  have  given 
their  reasons  at  some  length,  it  is  to  be  col- 
lected, that  a  rule  is  now  completely  established, 

that 
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assets,  counts  in  each  character  may  be  joined,    p^^^^^^^ 
and  that  is  a  fair  and  sound  criterion,  and  one      andUx. 
which  is  sufficient  to  prevent  all  ambiguity  and      Court. 
doubt :  it  ought  therefore  to  be  adopted  as  a  ne- 
ver-failing rule. 

Then  we  should  look  to  this  record  with  a  view 
to  sec  whether  the  money  which  is  sought  to  be 
recovered  would  be  assets  in  the  hands  of  the 
a(hiiinistratrix,  and  in  my  opinion  I  think  the 
judgment  for  tlie  plaintift'  would  be  conclusive, 
if  produced,  to  shew  that  assets  had  come  to 
her  hands,  and  might  be  used  for  that  purpose. 

We  were  certainly  puzzled  with  the  argument, 
that  a  promissory  note,  being  purely  personal, 
would  go  to  the  representative  of  the  executor  of 
administrator,  and  not  to  the  administiator  de  bonis 
tion^  but  I  think  tliat  it  would  be  fair  evidence 
to  use  in  the  ecclesiastical  court  in  obtaining  ad« 
ministration  de  bonis  non,  which  would  withdraw 
it  from  the  personal  representatives!  of  the  admi- 
nistratrix* 

The  two  cases  which  have  been  pressed  on  us 
in  behalf  of  the  demurrer,  certainly  raised  gieat 
doubt  in  my  mind ;  but  on  consideration  I  cannot 
but  think  that  Mr.  Justice  Chambre^  in  the  case 
oi Hosier  v.  Lo7\lAru7tdellj  carried  his  opinion  too 
far  in  putting  a  promissory  note  on  the  same  foot- 
ing, in  a  question  of  this  nature,  as  a  bond.  In 
that  case  where  a  bond  was  given  to  the  executot 

E  £  4  in 
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in  his  own  name,  I  think  the  judgment  right, 
because  such  a  specialty  would  have  the  effect  of 
annihilating  the  previous  debt,  creating  a  new  and 
personal  obligation  of  a  higher  nature:  and  there- 
fore I  ani  obliged  to  say  with  deference,  that  I 
cannot  hold  the  opinion  of  Mr.  Justice  Chambre 
to  be  right,  in  putting  a  promissory  note  on  the 
same  footing  as  a  bond. 

Then  this  case  is  much  strengthened  by  the 
circumstance  of  the  note  given  being  payable  to 
the  administratrix,  expressly  as  administratrix, 
and  therefore  it  could  not  have  been  negociated. 
It  is  still  further  an  answer  to  the  proposition 
said  to  have  been  stated  by  Mr.  Justice  Chambre^ 
that  a  promissory  note  having  been  given  would 
not  preclude  the  defendant  from  going  into  the 
consideration,  whereas  it  is  not  so  in  the  case  of  a 
bond.  The  former  does  not  change  the  nature  of 
the  debt,  and  is  in  fact  very  little  stronger  than, 
or  different  in  effect  from  an  account  stated,  and 
may  therefore  h/d  declared  on  as  if  it  were  a  com- 
mon count  of  insimul  computassent.  The  de- 
fendant's arguments,  therefore,  do  not  impugn  tlie 
later  decisions,  which  have  held,  that  that  count, 
in  the  person  of  an  executor,  may  be  joined  with 
others  on  promises  to  a  testator.  There  is  as 
much  of  new  contract  in  the  one  case  as  the 
other :  the  only  difference  is,  that  the  promissory 
Wte  puts  the  acknowledgment  in  writing.  The 
main  difficulty  in  this  case  is  the  position  laid 
down  by  Mr.  Justice  Chambre^  in  the  case  of 
Hosier  v.  Lord  Arundcll^  and  having  got  over 

that, 
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that,  I  think  there  should  be  judgment  for  the 
plaintiff. 

Wood,  Baron.  The  objection  to  this  declara- 
tion is,  that  it  contains  several  counts  which  are 
distinct,  and  cannot  be  joined,  some  being  framed 
on  demands  in  the  plaintiff's  representative  cha- 
racter, and  others  on  demands  which  should  be  as- 
serted by  her  personally,  and  no  doubt  if  that 
were  so,  the  declaration  would  be  bad ;  but  I  am 
of  opinion  that  all  these  counts  are  on  demands 
arisiug  to  her  in  her  representative  character,  and 
not  in  person. 

The  true  criterion  of  that  is  certainly  what  has 
been  already  stated,  that  where  the  money,  if  re- 
covered, would  be  assets,  the  causes  of  action 
may  be  joined,  and  in  this  case  I  take  it  that 
the  money,  when  recovered,  may  be  clearly  so 
considered. 

There  have  been  two  cases  cited  against  that 
opinion.  The  first,  from  Modern  Reports  (Ar),  is 
certainly  in  point  to  that  effect;  but  I  consider 
that  case  to  have  been  since  properly  over-mled 
by  subsequent  decisions,  and  on  very  good 
grounds.  The  next  case  (Hosier  v.  Lord  Arun^ 
dell)  I  think  is  entirely  distinct  from  the  present, 
because  there  a  bond  had  been  given,  the  effect 
of  which  is  to  extinguish  simple-contract  debts. 
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{k)  BetU  y.  Mitchell. 


But 


isA  case^  in  tH£  £xcitsauEk« 

191:8*      But  tbia  is  a  very  differeait  thing;    and  if  the 
Pi^Iroiw   pl^i^tifF  had  not  declared  on  the  promissory  note^ 
9ofiv^      they  might  have  given  it   in  evidence   on   the 
Q»vM.      count  of  in^itnul  cw^utassent^  in  support  and 
proof  of  that  count.    That  is  a  strong  criterion  by 
which  it  may  be  determined  that  the  money  re-- 
covered would  be  assets,  for  there  can  be  no  doubt 
that  money  recovered  by  an  administrator,  on  am 
w^itnul  cotnputassent,  would  be  assets.    The  main 
aoid  otniy  difference  is,  that  the  note  bears  interest, 
but  then  it  is  given  for  value  received  from  the 
intestate,  and  it  is  given  to  the  administratrix  as 
administratrix,  and  tliat  is  not  merely,  as  has  been 
argued,  a  description  of  the  person,  it  is  a  de^ 
scription  of  character,  and  of  the  character    in 
which  the  debt  is  to  be  paid  to  her.    Thus  it  ap- 
pears on  the  record,  as  it  must  in  evidence,  that 
the  cause  of  action  accrued  in  the  life-time  of 
the  intestate,  and  the  subsequent  transaction  does 
not  change  the  original  right. 

Then  it  has  been  said,  that  this  note  would  go 
to  the  representative  of  the  administratrix,  and 
not  to  the  administrator  de  bonis  non.  I  differ 
entirely  in  opinion  from  that  proposition,  and 
think  that  in  some  way  or  other  he  might  recover 
on  this  very  security.  A  bond  certainly  is  a  very 
different  matter,  but  this,  sort  of  acknowledge- 
ment is  not  in  point  of  law  a  security  of  a  higher 
or  different  nature  than  tlie  original  debt,  and 
therefore  I  think  the  plaintiff  is  entitled  to  judg- 
ment. 

Garrow, 
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G ARROW,  Barofif  concurred.  This  question  has 
certainly  in  effect  been  already  decided  by  very 
many  of  the  judges.  The  main  quf^stion  is  un- 
doubte<lly  whether  the  money  sought,  when  reco«» 
vered,  would  enure  to  a  different  fund  than  that 
in  right  of  which  the  plaintiff  sues,  and  I  think 
it  clearly  would  not,  and  that  the  plaintiff  could 
only  recover  on  these  promissory  notes  in  his  re- 
presentative character— that  it  would  be  part  of 
the  intestate's  estate,  and  would  be  liable  to  ,his 
debtSy— and  that  the  plaintiff  might  be  charged 
with  it  in  answer  to  a  plea  of  plene  administra" 
vit.  The  case  of  King  v.  Thorn  has  over-ruled 
that  of  Betts  v.  Mitchell^  and  it  is  altogether  on 
this  point  quite  decisive  with  me.  (His  Lord- 
ship stated  the  case.) 
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It  was  urged  in  argument,  that  a  plea  of  set- 
o/fy  for  money  due  from  the  intestate  to  the  de* 
fendanty  could  not  be  pleaded  to  these  counts 
on  the  promissory  notes  given  to  tlie  plaintiff. 
I  think  otherwise,  however,  and  that  such  a 
plea,  founded  on  a  debt  due  from  the  plaintiffy 
could  not  be  pleaded  to  those  counts. 


In  the  case  of  Hosier  v.  Lord  Arundellj  Mr. 
Justice  Chambre  was  not  called  on  to  go  so  far 
as  he  is  represented  to  have  gone,  and  I  cannot, 
therefore,  consider  any  thing  said  by  him  on  that 
occasion  as  deciding  at  once  the  case  now  be- 
fore us.  That  was  a  question  arising  on  a  bond 
given  to  the  executor,  and  was  therefore  totally 

differenl; 
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different  from  the  present,  where  no  new  charac- 
Partridgb   tcr  was  given  to  the  original  debt  as  due  to  the 
intestate,  by  what  has  been  done,  as  was  the  case 
where  the  executor  had  taken  the  debtor's  bond. 


andUju  , 

r. 
Court, 


Fer  Curiam. 


Judgment  for  the  Plaintiff. 


It  was  then  asked  of  the  Court,  as  matter  of 
indulgence,  and  in  consideration  of  the  novelty 
and  difficulty  of  the  point  raised  by  the  demurrer, 
that  the  defendant  might  be  at  liberty  to  with- 
draw and  plead. 

But  the  Court  refused  to  permit  it,  giving  as  a 
reason,  that  it  was  a  rule  not  to  grant  such  an  in- 
dulgence, where  the  demurrer  has  been  argued, 
and  judgment  given. 


IN 
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IN  THE  EXCHEQUER  CHAMBER. 
Coram  richabds,  l^.  ch.  baron. 


The   Attorney   General,  on  the  relation  of       I8I8. 
John  Phillips,  informant,  v.  Freeman  and     .^^^^^^ 
another.  itkFd^nu,^. 


The  guardians  of  the  poor  of  St.  Luke's  under  comtniction 
a  local  act  of  parliament*,  had  claimed  on  an  reference  to 
advertisement   on  a  decree  in    this    cause,    for.  uara^nt  ^^' 
legatees  under  the  will  of  a  testatrix,  who  had  be-     Mo„ey  be- 
queathed (after  certain  legacies)  all  the  rest  of  ^^^^l^i^^ 
her  money,  and  securities  for  money,  to  the  de-  ^'^y'SJ'i,. 

fendants,  tert^f^djivi. 


*  inhabit' 

•  Enacting,  tbat  *  all  gifts,  donalioni,  benefactions,  and  nryi^  of  ^\^^iJ^^, 
^oney  whatsoever,  now  payable,  or  which  shall  hereafter  be-  yearly  pay- 
come  payable  for  and  to  the  nse  of  the  poor  of  the  said  pa-  »n«t<«--claiiii. 
rish,  not  being  directed  or  liable  to  be  applied  for  the  snpport  local  act  of 
of  any  private  or  particular  poor  or  charity,  or  by  the  respec-  pHrliament, 
tive  dqiiors,  or  otherwise  particularly  appropriated,  and  not  au*rifts*^  dona- 
being  sacramental  money,  shall,  from  time  to  time,  be  paid  into  tions,  benefae. 
the  hands  of  their  treasurer  for  the  time  being,  for  the  use  of  Jf  min"^!*""" 
the  poor  of  the  said  parish,  to  be  applied  in  aid  of  the  rate  which  should 
for  the  relief  of  the  poor  thereof,  unless  the  said  guardians  thereafter  be- 
shall  think  proper  to  appropriate  and  apply  the  same,  or  some  to  the  uie  of 
part  thereof,  to  and  in  relieving  or  assisting  any  indigent,  the  poor  of 
poor,  aged,   or  industrious  persons,  who  have  not  become  notfelnffdl* 
chargeable  to  the  said  parish.'  reeled  or  liif- 

*  ble  to  be  ap- 

plied for  the 
iQpport  of  any  private  or  particniar  poor  or  charity,  or  by  the  respective  donors,  or  other* 
wite  particularly  aifjnropriated,  and  not  beiii);  sacramental  money,  shoald  be  paid  into  tlio 
hands  of  the  treasurer  of  the  guardians  of  the  poor,  tliereby  appointed  in  aid  of  tlie  rate, 
with  power  to  appropriate  it  to  indigent  persons,  who  had  not  become  chargeable— held 
on  a  claim  by  snch  guardians  of  the  poor  to  be  within  the  exception  of  tlic  private  act,  as 
being  a  gift  particuiaily  appropriated  by  tlie  testatrix. 
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1818.       fenddiits,  *  In  trust,  to  lay  out  the  same,  and  pay 

.j^g        the  interests  and  dividends  to  the  poor  inhabitants 

^"neraJ    ^^  *^^^  parish  of  St.  Luke  for  ever,  by  half-yearly 

Fr*''  payments;  and  on  the  decease  of  either  of  them, 

pndaBotber.   (the  defendants,  the  appointed  trustees,)  then  that 

the  survivor  appoint  other  trustees  in  the  parish, 

and  so  from  time  to  time,  as  often  as  the  trustees 

to  be  appointed  as  aforesaid  shall,  by  death  or  re-* 

aignation,  be  reduced  to  two/ 

That  claim  having  been  disallowed  by  the 
Deputy  Remembrancer,  the  claimant  excepted 
to  his  report,  and  the  exception  was  now  sup- 
ported by 

Dauncey  and  Shadwelly  who  contended  that 
the  act  of  parliament  had  vested  this  bequest 
in  the  guardians  which  it  had  appointed-^and 
that  it  did  not  come  within  the  excepted  cases 
in  the  act,  which  had  reference  entirely  to  the 
beneficial  enjoyment  of  the  swn  bequeatlied,  and 
jiot  to  the  persons  to  whom  it  was  nominally  to  be 
paid.  And  tiicy  submitted,  that  if  the  advantage 
of  the  charity  were  a  matter  of  consider t inn  on 
such  a  question,  a  corporate  body  appointed  by 
law  was  a  much  safer  custody  in  all  respects  than 
individuals,  who  would  be  more  likely  to  mis- 
apply the  funds. 

Tlie  iorrf  Chief  Baron  [without  hearing  the 
counsel  for  the  defendants],  I  am,  in  fact,  called 
on  to  set  aside  this  will,  and  to  give  the  property 

of 


pf  the  testatrix  to  the  guardians  of  the  poor  of      J818. 
this    parish,    notwithstanding    she    has    herself     ^*Cj2^ 
inade  a  selection  of   the  persons  to  whom  she    ^orkbt 
has  chosen  to  entrust  the  distribution  of  it  in  f« 

^harfty.  This  is  clearly  an  appropriation  by  iMiduiotiier, 
the  testatrix  within  the  exception  of  the  statutCf 
The  guardians  must  not  have  a  power  to  select 
t)ie  objects  of  the/  testatrix's  charity,  in  exclu- 
sion of  the  trustees  of  her  own  appointment,  tq 
>yhpm  she  had  expressly  ponfidpd  tha^  duty. 

Report  coi:^firmcd. 


The 
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1818.  The  Kino  r.  Lambton  and  others.    On  an 

^tr^  ^    Extent. 

€ih  Febnary. 


Demurrer. 
A  parcel  made  BY  writ  of  extent,   tested  2(1  July   1816,  and 

up  by  a  bank-  '  ,  "^  - 

inghouic,       returnable  on  the  6th  November  following,  recit- 

sealed,  and        ,  i      •   •  .  .'         •  '       i       /• 

addressed  to     mg,  that  Dv  an  mquisition  taken  on  the  foxmer 

anotherbank-      ,  ^'  ^.  '  V.  .-       ...  ^  ^  y  r^ 

iiig-house,con.  dajfj  on  a  writ  of  extent  against  Bruce  and  Uo. 
iio?cs  and* '  it  was  found  tliat  John  Cooke ^  of  Sunderland^  in 
utte^^uid  *  *  t^ic  county  of  Durham^  banker,  on  the  day  of 
chai^,  sped,  taking  the  said  inquisition,  was  justly  and  truly 
toye"fo,^r,  indebted  to  Bruce  and  Co.  And  by  aii  inquisi- 
w!CJ?e*d!?e*  ^^^°»  ts\itn  4th  November  1816,  on  the  usualconi- 
the?r  *'en"'ra?  ^^'ssiou,  to  find  dcbts  duc  to  Cookc,  il  w'as  found — 
account,  and    <  That  on  the  3d  day  of  July  last.  Lambton  and 

deposited  on  '^    ^        t  '^,  ;  -    . 

thesdjiiitf,      Co.  sent  over  to  Cooke,  in  a  parcel,  by  a  messencrer, 

after  the  bank  '  T       •    ^        ,    /^  ' .    ** 

vras  shnt,  with  1773/.   in   cash-notcs   of  Cooke  and  Co.  with   a 

a  woinan-5er<: 

vantlcftin  '  Small 

eareoftl^e  .      •  ■         ^ 

banking- 

bonse,  to  be  given  to  the  postman  in  the  morning  of  the  44h,  wlUwas '^/the  hahir  of 

calling  for  sncb  parcels  before  Ijanking  honrs — held  to  be  seizahle  under  an  extent  in  ttid, 

tested  Sd  July,  returnable  (jtb  ^^'crnuhrr,  on  special  demurrer  to  a  plea,  stnting' those  factji, 

and  tendering  issue  pn  the  property;  and  that  althonsh  the  inqntxttion,  finding  the.  debt 

due  to  the  debtor  of  the  cro\tn  debtor  vvas  not  taken  till  the  4tfa  of  Novonbei-  following. 

Becanse  snch  circnnistanees  dn  rot  amount  to  a  delivery  of  the  parcel  to  the  persons 
to  whom  it  was  addressed,  or  their  agent,  and  therefore  confers  no  riglit  of  property, 
^ii/erif  delivered  to  the  postman.  '  ■        ^  - 

A  writ  of  extent  hinds  from  the  teifte;  anj  such  property  as  bills  of  exchange  is 
bound,  while  in  the  custody  of  the  debtor.  /(,  \'<m  >     ,  > 

A  spedal  endorsement  ifoas  not  tritnafiurpropertgi  in  bills  Q^ilXpliiN^qtili  deliver  .    . 

The  contents  of  such  a  parcel,  while  remaining  in  the  bailkfH^Jfdosep  tiideir  inoii  cSr- 
cnmstances,  remain  tiiere  at  the  rii^k  of  the  bankers  who  made  tt  up,  and  is  still  suliject 
to  their  controul.  ,  *j  iii')'f.'j         ix     ^j     '^~    ^ 

It  is  snfiicicnt,  in  snch  a  case,  i£  the  ilefciidant  .ttavcrse  tho'pfofert.t  ih^  tli^- debt^^^o 
tlie  crown*s  debtor,  <  at  the  time  of  the  seizure,  or  of  taking  tlic  ijic^uis^}\9",:*  and  \t  is 
not  necessary  to  say, '  at  the  ^ime  of  the  isMiiu^  of  tlie%!i<tenr.' I    ^ '*  -     -     -^   - 
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snidl  charge  of  2*.  6d.  for  noting  a  bill  for  them,  iBio. 
which  was  delivered  to  the  said  John  Cooke^  on  ^^  ^^^ 
the  same  day,  about  one  or  two  o'clock.  That  ^^^^^^^ 
the  above  parcel,  witli  two  cheques,  amounted  to  «ndotkeri. 
2039/.  18j.  That  when  the  above  parcel  was  re- 
ceived by  the  said  John  Cooke^  he  (Cooke)  held 
cash-notes  of  Lambton  and  Co.  to  the  amount  of 
931/.  and  two  cheques  drawn  by  Robert  Reay 
upon  Lambton  and  Co.  for  165/.  12^.  Sd.  making 
together  1096/.  12*.  3rf.  and  then  had  no  other 
claim  upon  them.  That  after  deducting  the  sum 
of  1096/.  12*.  Stif.  the  amount  of  Lambton  and 
Co.'s  cash  notes  and  Reay*s  cheques  in  the  hands 
of  the  said  John  Cooke^  there  was  a  balance  of 
943/.  5*.  9rf.  due  from  the  said  John  Cooke  to 
Lambton  and  Co.  if  the  cheques  upon,  and  the 
cash  notes  of  the  said  John  Cooke  sent  by  Lamb^ 
ton  and  Co.  could  be  considered  as  a  payment  of 
the  cash  notes  of  Lambton  and  Co.  then  in  the 
hands  of  the  said  John  Cooke.  That  the  said 
John  Cookcj  on  the  same  day,  and  in  return  for 
the  cheques  and  parcels  of  cash  notes  received 
from  Lambton  and  Co.  made  up  a  parcel  for 
Lambton  and  Co.  of  the  above  cash  notes  of  Lamb'- 
ton  and  Co.  and  which  were  particularly  specified 
and  described  in  the  schedule  thereto  annexed, 
marked  B.  and  Reay's  two  cheques^  amounting 
together  to  IO96/.  12*.  ^d.  and  of  *i>  bills  of  ex- 
change  upon  London^  to  the  amount  of  646/.  7s. 
which  said  cheques  and  bills  were  also  particularly 
specified  and  described  in  the  schedule  thereto 
annexed,  marked  C.  which  was  3/.  \s.  Zd.  more 
than  the  amount  previously  remitted  by  Lambton 
VOL.  V.  J  F  and 
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and.Co<n  the.  paW  iMjn  Ce/i^A^.  having  doj  feady 
dj^wh sWh.  torcoBoeaifiirehbhi^  balwee*  .TJlabrall 
the  /abohre  rrbUiss^jwfecei  s|)eeidUy^  eadoirsed  iby  ifthe 

•kiw^ii^*'ft^f^lfefflrf}.  Lambtff(nimd\(h.  oar  oii^le^fby 
)pis(kiuiitlsw»jof  64*^iahd4JoL)  l&^7b»ifiicr>'t*--fXbltt 
.tile:  6aftd;fiaftecl».\&vidk  jbbeiabo^e  'CSontenta 'isr^d^vup 

rtctdd.  i^  Xambton^aywsf  Co.  :Mtwvmtl0s  ^by  ^^ 

iTanner  atid  B^  a^rwis^rw^,  •  d^r.ib  .of .  <the  ^aid 

JoAn  CiwjAe,    That  <hi«  the  sanoe  day  an <mQQ'ml \vf 

the  transaction  before  mentioned  nw^  st^^iiand 

closed  in  the  books  of  the  said  iohn  Cook^ivwith 

the  balance  of  3/.  Is.  3d.  to  the  debit  of  Lambtoti 

Mfind  Co«    to  be  settled  for  next  exobaiage^da}'. 

That  the  parcel  was  taken  out  ofthebank-o^Oce 

\hy^*th€  said  Armstrong,  in  tht  afternoon^  of.  the  3d 

1  July,'  ami  delivered  to  Alice  Ovmgtmif  the  .^ervtint 

if  the  Mid  John  Cooke,  in  the^hmae  where  the 

.^aid:.bankhQjffice  was  ktpt.    That  the  clerks  9i»n 

afterwards  locked  up  the  bank-^ofUcepOnd  mental  o 

their  respective  homes.    That  the  parcel  masAteft 

mittk.  the  said  Alice  Ovingtoo^.a^  usual^  to  be  deii- 

'Ver^d  to  the  postman  wh^n  he  called^  which  yXMs 

^M^uaUy^near  seven  o'clock  in  the  mornings.  ,  ThA%a 

.little  before  seven  o'chek  in.  the.  mornings  of^He 

^Atihdayoflnlyythererm^a.  ^a/»  .<?t  rifig  4ii  Jthe 

Ae?e<^tf-e/ew?r,.</(Ae.^«Mt,J^^^  \tht  smd 

AJice  \QviflgtOtt  b^iiB^ing  it  >iQ- he  tk^  postman 

aallingf  :iis .  ^i4i^l^li^  for^Jhe^  parml,  topk  it^  -.  in  -,  her 

han4^ xmd  txfon  opening  Xhe^d^r^^it  <ms^  ^iised^vd 

iaken^fpm-h^.h  ^h^^^heM\f^.  rphat  the..fthoVe 

wa$  tbe  ii%ual.;iiiodecf(9)alaiigv  d;|\e.>e^hatig^.ibe- 

tween 
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twecn  the  two  ba^ks.    That  at  the  time  when      ,1818. 
the  balance  was  struck .  l^  the  said  JoJm  Cooke^    ^^  ^^^^ 
and  the  amount  closed  as  between  them  and    ^-j- 
Zambton  and  Co.  »and  also  at  the  tune  of  making    m*!  Mhtn, 
th0  special  indorsement  on  the  Zoiyion  bills  be- 
fdite-specified,  and  delivering  the  parcel  to  Alice 
xQvingion  for  d)e  postman,  ^vXamhton  and  Co. 
)fAe  said  John  Cooke  was  tntirtly  ignorant  ^f  an 
^^ttnt  having  being  issued  against .  himj  and  that 
'the  sweral  acts  above-mentioned  were  done  by 
him  without .  contemplation  of  bankruptcy j  or  of 
stopping  payment f  and  in  the  usual  course  of  his 
business. 

. '..  Tq  that  inquisition  the  defendants  Z/im6^n  and 
^Coi   pleaded,    *  that  the   said  John  Cooke,  long 
before,  and  at  the  time  of  the  teste,  and  issuing 
the  said  x^rit  of  extent  against  the  said  John 
V. Cooke,  and  long  beforcy  and  at  the  time  of  the 
seizing  of  the  said  cash-notes,  cheques,  and  bills 
of  e^vchange,    mentioned   in   the  said  inquisitipn 
tttken   before   tlie  said  sherift'  of  Durham,  upon 
the  said  writ  of  extent,   was  a  banker  Kt  Stm^ 
dertand,    in    the  county  oi,  Durham,   to  wit,   at 
'  JVtstminster^  8cc.  carrying  on  business  under  the 
slile  a«d  firm  i>f  Cooke  and  Co. ;  and  that  the  said 
ilef^md^nt,  Lambtofp  and  Co.  long  before,  and  at 
tile  said  sevcFaltimfcs:  last  aforesaid,  and  long  after- 
wards, were  H^ankei-s  M  Newcastle^ipan^Tpie,  to 
wit,  at,  &c.;  .and  tiiat  tl'ie  said/<>*/tCo^)^,  and 
-  *he  said  Lamhton  tcji&i}o.  being  such  respective 
'  twtikers  a«  aforesaid,  th6y,  the  ^id ,  John  Cooke, 
jabd.tl^  wd;i£^i;ii'<t^ '^d  Co.  before  land  up  to 
■i  )•'  •  F  F  2  the 
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the  times  of  the  teste,  and  issuing  of  the  said 
writ  of  extent,  and  of  the  said  seizures  by  the  said 
sheriff  of  the  county  of  Durham^  were  in  the 
habit  of  exchanging  their  cash-notes  and  cheques 
belonging  to  each'  other,  on  JVednesday  in  each 
week,  except  that  they  did  occasionally,  when 
they  received  cheques  of  each  other's  customers, 
which  they  deemed  in  any  degree  dubious,  send 
them  over  to  each  other  more  frequently,  and 
when .  they  did  so,  they  were  accounted  for  in 
making  and  settling  the  exchange  on  the  usual 
exchange-day,  and  that  the  difference  in  amount 
between  the  notes  and  cheques  of  each  house  of 
the  said  respective  bankers,  was  settled  by  hills  on 
Zx)ndon,  to  wit,  at  JVestmbister^  in  the  county  of 
Middlesex  aforesaid/ 


And  the  defendants  further  alleged,  '  that  the 
said  exchange  of  the  said  cash-notes,  cheques,  and 
bills  of  exchange,  so  made  between  the  said  John 
Cooke  and  the  said  defendants,  as  such  bankers  as 
aforesaid,  were  made  through   the  medium  of  a 
postman,  or  messenger,  who  resided  at  Sunderland, 
and  left  that  place  for  Nervcastle  daily,  about 
seven  o'clock  in  the  morning,  and  returned  about 
one  o'clock  at  noon.     And  the  defendants  further 
alleged,  that  on  the  1st  or  id  day  of  July,  in  the 
year  of  our  Lord  1816,   they  sent  over  to  the 
said  John  Cooke  two  cheques,  amounting  to  HGGL 
15s.  6d.  drawn  upon  the  said  John  Cooke  hy  the 
customers  of  the  said  John  Cooke,  and  for  which 
cheques    the    said   defendants  had  given  value, 
and  were  to  receive  it  back  again  on  the  day  of 

exchange, 
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exchange,    either  ia  cash,  .notes,  or  bills  upon       isis. 
Lon^n'    And   the  defe;xifia^it8   further  alleged,     ^j^^^ 
(stating   the   iibovp   facts, .  as   found  by  the  in-     ^  J^^^^ 
quisiticrn,)  *.that  by  rwson    and  ^eaus   of  the    tirfo^hen. 
premises,  the  property  ^in   the   said  cash^notes, 
ch^up^^.and.  bilU  of.e^change^  tp^efher  amounting 
to  SOjlS/.  19*»  Sd.  befamfy  fl.n^  xp^re^  and  continued 
the prapent^  of  ffie,said  definilants.  y  Without  this, 
thattfje'6aidtCo(?&^,  at  the  time  of  the  seizure  oj^ 
the  sOid^  Sfc,  or  ^f  the  tim^  of  the  taking  of  the 
said  inquisition  to  the  said  writ  of  ea;tent  against 
the  said  Coeke^  had  any  property  in,  or  right  to 
the  isaid  cash-notes^  cheques,  and  bills  of  exchange* 
Parati  reri/icare.     Wherefore  they  prayed  judg- 
ment, and  an  amoveas  manus.^  . 

To  that  plea  the  Attorney  General  had  de- 
mtri'dd,  anci  the  defendants  joined  in  demurirer. 

'  Nolan^  in  6U|>por£  of  the  demurrer,  submitted^ 
thictthe  twey  qaestaions  raisfed  by  these  pleadings 
were,  first,  whether  the  facts  which  the  defen<^^nt 
had  put  on  the  record,  shewed  such  a  $ufEi(;|Qnt 
title  in  himself  as  traversed  that  of  the  crown, 
whose  right  (he  msisted)r  might  be  ^t^bfished 
merely  by  the  wcaknels  of  a  d^fead^nt s ., title. 
And  he  contended^:  that  the  delfts  of  f he  cro^yn's 
debtor  weie  bound  from  tfce  ^t^st^  f^f  >the.  ejctpnt, 
and    that*  ttlt.  lHs.^prDpcBty,y|iqt;„a!fcp<}^t?ly,,and 
comptetel3^  diVi^tbd^at^dbati  1^e|.  j|;f^fLined  .liable 
to   sfeizuWi^   /Mev)cit*AT/*i?^jr«^iTvfi?^  (^)» 

F  F  3  StringfeUcw'% 
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Stringfeltozt/scsise  (6),  and  Iteg.  v.  Arnold  (c). 
The  King  v.  fVi/nn  and  Parry  (rf),  and  The  King 
V.  fFells  and'AIhiutt  (e).  In  some  of  those  cases 
tKe  crown  was  held  entitled  to  property  seized, 
after  a  distress  levied,  where  the  goods  h^d  riot 
been  actually  sold,  and  in  others,  the  last  particu- 
larly, goods  taken  by  the  sheriff  under  a  Jferi 
Jacias,  were  held  bound,' where  there  had  not  be^ri 
a  sale,  although  the  writ  of  extent  bore  tcste^ 
after  the  delivery  of  the  writ  of  ^eri  facias  to 
the  sheriff. 

The  second  question  he  submitted  was,  whe- 
ther the  intention  on  the  part  of  Coolcy  to  appro- 
priate  the  contents  of  the  parcel,  and  what  had" 
been  done  by  them  in  furtherance  of  it,  and  the 
indorsement  of  the  bills  of  exchange  had  given 
Lambton  and  Co.  such  a  right,  as  enabled  them 
to  set  up  the  present  claim  against  this  extent : 
which  he  contended  it  did  not,  for  Want  of  an 
actual  deliviery  to  the  defendants,  without  which' 
the  indorsement  of  the  bills  of  exchange  did  not 
pass  the  property  or  interest  in  them ;  and  he  in- 
sisted that  nothing  had  been  done  by  Cooke, 
which  could  be  considered  as  even  tantamount  to' 
a  delivery  to  Lambton  and  Co.  The  parcel  was 
never,  at  any  time,  out  of  Cookers  custody  or  con- 
troul,  and  if  the  contents  of  the  parcel  had  been 
stolen  or  destroyed,  it  would  have  been  Cooke's 

(b)  Dy.  609.  (d)  Bnnb.  39. 

(c)  Vin.  Abr.  Tit<3reditor         (c)  16  East,  278, 
and  Banker,  Z. 

loss; 
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loss;  ajvd  the  female. •cpant,  Jii^ whose  possession      1818^- 

it  \v^8  fouiul,.  couUl  not,  ,ii\  aiiy;  sens^^  be  coiisi-  f^^^^c 

dered  as  the  ^eui  of  LaniJ)im^^^p4  Co.  as » the  ^^  \^-^ 

posj[;inanj  if  it  hiul  be^eij^UyerQci  tfi  Jnm,  might,  and  otlierju 
|>ei;ba^^,  liavc  beeii. 


>j  /•») 


[Joi  a  question  by  thef^ouvt,  .on  fhe  right  of 
the  crown  to  sue  the  acceptors  of  the  bills  of 
exc^iaQge,  it  was  answered,  that  for  the  present 
argument  it  was  onfy  necessary  that  they  should 
have  been  seized  (as  they  had  been)  as  so  much 
paper  merely,  and  therefore  that  question  did  not 
now  arise  : .  the  crown  acquired  the  same  sort  pf 
property  h}  the  bil^ls  as  Cooke  had  had,  and  he  had 
such  <a  property  ii>  the  parcel,  and  its  contents,  as 
would,  have,  supported  trover,  if  they  had  been  J 
lost.]       '.  ,  I     , 

..'''•;'...■  * 

It  was  alsQ  objected,  that  the  plea  had  not  effec- 
tually traversed  the  title  of  the  crown,  and  that 
the  inducement  to, the  traverse  was  wholly  insuf- 
ficient, for  tlmt  instead  of  denying  thtit  Cooke, 
and  Co,  had  any  property  in  the  cash-note^,  •  &c, 
at  the  time  of  the  seizui:e,  or  at  the  time  of  taking 
the  inquisition  to  the  writ  of  extent  against  Cooke 
only,  it  should  have  carried  the  dqnid  to  the  time 
of  issuing  J  the.  (original)  writ  of  extent*;  for 
taking  it  as  it,  Sjtands^^  tlj^  imiuccmeut  is^^  that 
Cooke  and  Co*  had  endorsed  the  bills,  &ic.  on  the 
3d  of  Julj/y  whereby  the  defendants   acquired  a 

•  Quere,  if  not  matter  of  law,  and  therefore  not  necessary 
for  the  defendant  to  traverse  it.  Sir  Edicard  Dimock^s  case. 
Lane,  64, 

F  F  4  property 
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I8i8,r      property  therein ;  and  the  traveri^  is,  that  there^ 


TbcKiwo   ^^^^»  ^^  the  adi  CooAre. and  Co.  had  then  no  pro- 
,    «•         perty  therein. 

liAMBTON        *  ** 

and  others. 

He  submitted,  that  the  debts  due  to  the  crown 
debtor,  or  tp  his  debtor,  at  the  time  of  the  extent, 
and  all  property  of  which  either  of  them  shall 
have  become  possessed  or  entitled  to  subsequently, 
are  bound  by  the  teste  of  the  original  writ,  and 
not  merely  from  the  taking  of  the  inquisition 
against  the  debtor  of  the  crown's  debtor,  and 
that  that  point  was  fully  settled  by  the  decision  in 
tlie  case  of  The  Queen  v-  Arnold  (/)• 

Littledalej  in  support  of  the  plea,  on  the  ob^ 
jection  taken  to  the  terms  of  the  traverse,  ob- 
served, that  the  defendants  could  only  traverse 
such  matters  as  were  relevant  and  consistent  with 
their  defence — that  they  had  done  so— and  that 
their  traverse  was  material  and  issuable*  They 
had  certainly  admitted  Cooke  and  Co.  to  be  pos- 
sessed, at  the  time  of  the  issuing  of  the  extent, 
or  otherwise  they  must  have  failed  in  proving 
their  issue;  but  they  have  traversed  the  title  of 
the  crown,  or  found  by  the  inquisition,  of  the  4th 
of  November,  against  Cooke  and  Co.  And  he 
urged,  that  in  extents  in  aid,  debts  in  the  second 
degree  are  not  bound  by  the  teste,  but  from  the 
day  of  taking  the  inquisition  against  such  debtor, 
as  was  held  in  the  case  of  The  King  v.  Green  (g); 
and  the  reason  is,  because  the  party  has  no  notice 

(/)  As  cited  in  West  on  (g)  Bonb.  266,  and  West, 
Extents,  327.  329,  S.  C. 

of 
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of  tlie  process,  and  is  necessarily  ignorant  of  the 
time  when  it  bears  teste :  and  had  such  writs  rela- 
tion,  in  all  cases,  to  the  day  when  they  were 
tested,  it  must  destroy  all  confidence  in  the  gene- 
ral course  of  dealing  between  one  subject  and 
another.  The  principle  of  the  cases  which  had 
been  cited  he  admitted,  but  the  distinction,  he 
insisted  was,  that  although  the  teste  of  the  writ 
bound  the  property,  yet  where  the  property  has 
been  altered  between  the  teste  of  the  writ,  and 
the  taking  of  the  inquisition,  the  writ  does  not 
reach  the  goods ;  but  neither  Sijieri  facias^  nor  a 
distress  without  sale,  alters  the  property  in  goods. 
In  a  subject,  who  has  knowledge  of  an  extent 
issued,  transferring  the  property  in  his  goods,  is  a 
fraud,  but  where  there  can  be  no  knowledge  there 
can  be  no  fraud.  A  debt  having  been  found  by 
inquisition,  although  it  becomes  thereby  a  debt 
of  record,  is  not  notice. 
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TheRijio 

Lambtom 

aodotiien* 


It  was  then  urged,  that  the  nature  of  some  of 
the  property  which  had  been  seized  under  this 
extent  (the  bills  of  exchange)  was  such  that  it 
could  not  be  considered  as  bound ;  for  as  to  the 
argument  of  a  property  in  the  paper,  that  could 
hardly  be  seriously  put.  The  cheques  too  had 
been  discharged,  and  were  no  longer  of  any  value. 


The  bills  were  choses  in  action^  and  were  speci- 
ally endorsed  to  Lambion  and  Co.  and  if  seized 
would  not  be  available  against  the  acceptors,  in  the 
hands  of  the  crown,  but  Lambton  and  Co.  had 
acquired  by  the  endorsement  Cooke  s  right  to  de- 
mand 
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LAM^^ojf     ^^^    the,,^izvKe  [ .?;i?ioiUfl  ..npt.be   h^ld.  tp...^, 

bility.of^byip  flf  ^xphwgpr   '^9;;?^^.  f^.i^V^W^Fu  ■ 
of  the,  pro^%;iIlcop^f^a}9ftC39.^o£;  sjixch^f^^^t^r  ^ 
of  ,thbg9,.  itAVR?,  fS^ppQsp4,.'tlTtat  it^^esc  bijU?.^^^ 
alre^y .  p^s^e^^  thf pugtf  ;9fta»y:,ha^4s^ ;  Ap»  ^yrt^i  i[jt ' >  - 
was:  said),  might  \\  ibe   urgied,  t^iat  tl^  .^oaey;  i 
paid  by  G^oA-^e  ia  the  coujse.af  the  day,, for,, /;1^. 
necessaries  of  his  house^  might  he  takou  ftym^tliQ 
several  trades-people  by  whom  h^  had  been  sup-, 
plied..    On  the  whole,   it  waS;  pressed,   that  the 
principle  of  the  authority  of  The  King  v.  Greeny, 
was    strongly  in  the  defendant's  favour  oi>,  thi^  . 
point-^    Ii^  that  case,  as  here^i  the  debt. was  paij4 
b€jJiwpen-the /e^Ye  of  the  extent  and  the  find jng^ 
of  tljCr  inquisition.  .    .      •     r      ^ 

On  the  second  question,  whether  t;he  delivery 
of  the  parcel  in  the  manner  found  by  the  inqui- 
sition was  a  delivery  to  Lambton  and  Co.  it  was 
contended,  that  under  the  circumstances  of  this 
case  it  was :  for  they  made  the  servant  of  Cooke 
the  servant  o,f  Xjombton  Na«d  C^.  Cifokt  h^d  done 
all  he. could  ;to  transfer  tli?  property^  .^nd  tliajt  in 
conformity  \yi.th .  an  a^gr^.e^ne^if ,  ,Yf }]ich  ^had .  b(ew 
long  acted  pp.  .  The,  b^,Bl5;.,)[whj9^o^e(jl  qn  the 
wh^le^  transaction,  aijdv\Yould  not  open  till  ^fter 
the  parcel  should  have,  been  gone ,;.  .and  C(?e3[A*e 
had  so^|ar,pa,i;ted  with  idie  possesion,  a^id  all  con- 
troiql  over.it,  as  that,  aided  by  the  existing  engage- 
ment between  them,  it  would  have  been  a  fraud 
in  Cooke  to  have  dealt  w^ith  it  afterwards  as  his 

own 


V. 

and'dthcrt. 


owii  property.    The  seirviiit^  WiW ' wtibiri  'it'  IM*      lote/ 
bedn*  left,  wafe  A  tnerd  passrVd  depisitory'  Kl!'  the^     xhuKiNa 
post/na'n'  shbald  eill  ^ftr  ^It)'  iild  *^*'d'«iay'Tiavef 
given  it^  t'd  tKfe'sheHfTs  offiief  ^bj^  tilistalce,'^  tklcitig 
hiiri  foK  thd'  ppsthiati-     Tlieli  eVdi  4F  ^()k)^(^*  haid 
anf^bhttOMl  ovefihe'pM'iY,  ^Hd'sbttlff;  wlioVas 
a  ^fatiger,  couM  have  WttfeV'lii^r^h^"d''h%  airy  tight 
to'rfeffedt  the  inchoate' (tefl\^cry'6f  the  pare^^ 
th^  |iostman,  nor  could'  he  oblige  Cook)^  to  Coun-' 
terihintt  Its  original  destination.     It  could  not  be' 
saM,  ^that  if  the  servant  had  been  in  the  actof  *de- 
liveHng  the  parcel  to  the  postman,  that  the  sheriff ' 
codld  have  snatched  it  out  of  her  bands.     She 
was  a' trustee  for  Ldmbton  and  Co.  and  they  coiild* 
haVe 'niaintdined   trover  for  the  parcel,   though' 
Coofck  could  not.     If  it  had  been  lost,  Lamhtoh 
and'C6.  must  have  been  the  losers,  as  much  as  if* 
they  had  purchased  the  contents,  and  paid  ttie 
consideration  money.     On  each  point  therefore, 
he  submitted,    there  ought  to  be  judgment  for 
the  defendant. 

"Nolarif  about  to  reply,  was  stopped  by 

'ttiCHAUDSi  Lord  Chief  Baron.  If  the  subject'-* 
matter,  Which  ha^  been  takeli  under  this  extent,' 
had  been  tjf  a  different  iiaturfe,  it  Is  admitted  that 
the  seizure  wodld'have  teen  ri'^ht.  On  the  2d  of 
Jul^*  nd  'i^pfo]()riktibil"  of  tlie  contents  of ^  the. 
pareel^ad'beeii  made',  and  if  it  be  a  ^eheral  'rule' 
which  must  prevail,  that  thb  inquisition  having 
put  the  debt  on  record,  binds  the  projperty  of  the 

debtor, 
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1818.       debtor,  these  papers  were  as  much  bound  by  it  as 
J^P''^^     his  chairs  and  tables.     On  the  3d  this  parcel  was 

The  Kino  i    ,   ,.  t  •        i  .  >nr  * 

V.         made  up,  and  delivered  in  the  evenmer  to  Cooker 

LaMBTOK  *  11-,,  ,        .  ,  .       . 

•Dd  othen.  woman-scrvant  by  his  clerks,  who  is  to  keep  it  m 
safe  custody,  and  in  trust  for  Cooke,  till  the  next 
morning,  when  she  has  orders  to  deliver  it  to  the 
postman.  When  delivered  to  him,  it  would  have 
been  a  delivery  to  Lambton ;  but,  in  the  mean 
time,  it  is  delivered  to  no  one,  and  is  entirely  sub- 
ject to  the  Controul  of  Cooke,  as  much  as  if  he 
had  put  it  into  his  desk.  The  crown  is  placed  by 
the  seizure  in  the  same  situation  as  Cooke.  There 
can  be  no  question,  therefore,  but  this  demurrer 
is  right. 

Graham,  Baron.    There  have  been  three  ques- 
tions made  On  this  demurrer.     The  first,  as  to  the 
form  of  the  plea,  I  put  out  of  my  consideration, 
for  there  is  no  doubt  but  that  the  traverse  is  con- 
sistent with  the  defendants  case.     The  next  ques- 
tion is  one  which,  if  we  decide  it  in  favor  of  the 
demurrer,  at  once  puts  an  end  to  the  other;  and 
on  that  my  opinion  is  against  the  defendant,  for 
the  extent  against  Bruce  is  tested  the  2d  of  July, 
and  an  inquisition  is  taken  thereon  on  the  same 
day,  which  having  been  returned,  finding  Cooke  s 
debt  to  Bruce,  at  once  assigns  it  to  the  crown, 
and  from  that  moment  it  is  seizable,  although 
another  process  is  necessary  to  make  it  available. 
Then  the  extent  of  the  4th  of  November,  in  the 
same  year,  attaches  on  the  goods  found  by  the 
inquisition  of  the  Sd  of  July. 

I  was 


HILART   TERM,  58  GEO.  III.  441 

I  was  certainly  much  struck  by  the  argument  ^^j 
founded  on  the  bills  of  exchange,  and  the  dis- 
tinction taken  between  goods  and  chattels,  and 
choses  in  action^  and  I  would  wish,  since  it  is  not 
necessary  in  the  present  case,  to  avoid  giving  any 
decisive  opinion  on  that  point,  but  I  cannot  help 
saying,  that  if  Cooke,  not  being  cognisant  of  the 
extent,  had,  before  actual  seizure,  endorsed  the 
bills  bond  Jide,  I  should  have  great  difficulty  in 
holding  that  the  indorsees  would  not  be  entitled 
to  recover  on  them,  or  that  the  acceptors  would 
not  be  bound  to  pay  them.  But  with  every  in- 
clination in  favour  of  the  defendants  on  that 
point,  I  cannot  say  that  there  was  in  this  case  any 
delivery  of  the  parcel  to  Lambton  and  Co.  and 
without  a  delivery  an  indorsement  is  of  no  avail. 
The  parcel,  when  seized  by  the  sheriff,  had  never 
been  out  of  the  custody  of  Cooke,  and  he  might 
haye  changed  the  contents  for  any  other  notes, 
or  if  any  exigency  had  required  that  he  should 
revoke  its  destination,  he  might  have  done  it 
The  agreement  between  the  banking-houses  was 
of  a  specific  nature,  but  it  contains  nothing  to 
bind  the  parties  to  settle  their  balances  in  the 
particular  way  in  which  they  were  accustomed  to 
ilo  so,  by  this  transfer  of  bills  of  exchange.  In 
case  of  any  accident  happening  to  this  parcel, 
Cooke  must  have  borne  the  loss,  until  it  had  been 
delivered  to  the  postman.  Had  the  woman  mis- 
taken the  officer  for  the  postman,  there  might 
have  been  a  shade  of  difference  in  the  case,  but 
she  knew  his  person,  and  the  officer  seized  the 

parcel 
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W18.     .p^TWlou|i;^Jj9r,-,l^n48i;,awJ  ha4  be.roblHsdJkr 

wd^^.       I  am  therefore  clearly  of  opinion,   that  there 
.Wasi»;i|p  4«li\r$ryHtP  ^Jiiwijto^.  ,toicl..Cjo.,MKljthat 

WooD|  ;i5at^af»» .  /It  Us  necGssasy'tbK  coiiaider^^m 
this  caac>  -.at<what^{a'eoiJBeitiItoe  'tbe  <i£0|v«n'^i7ij^t 
atteeiied;  for  iwUhotutitoiibl:,  if  tiie  debtvrihad 
tibus  parcel  in  his  custody  at  the  time  of' 'the 
.iseizure,.  the  crown  had  a  right  ta  seize  i^  '  Tbe 
custody  of  Coakes  servaat  uwas  the  j  CHstddy  of 
CookCj  and  therefore  I  think  it  was  liable  to  be 
sbizedunder  this,  extent  in  h^rhaads.     '     -^ 

.M  As  tp  tbe  «arguiiieat  of  the  biUs  halving  bs^n 
(ifipecoall^y  endoYsed,  it  is  cleat  that  a  special  ih- 
udoaisemcBt  does  tOot*  transfer  thd  property,  m .  bitls 
';  until  they  are  delivered  over;. .and:  that  must  be 

avemed  in  the  dechu'ution^  .   The  .forn^  of  pleard- 

ing>:isy   that  the   party  eudorstkii  .and  then  and 

tliere  (  deli  veered.  Sec* 

'  i,   >.■.'»  .  '  «  ' 

.<L remember  a  case  hi /the  bookfl^  where,  on  a 

(motion  in. arrest  of  judgment,  the  court  said  tlwt 
.  it  was-  necessary  that  the  j^aintiffishmild  prove  a 

delivery. 

) //Whether  it  would? have. been  5t//giwA  delivery 
in  the  hands  of  the  postman,  or  not,   is  another 

■1   I  .- ^^  '    \  •  '•    •    >  .     .  v^  , .^   .   I    '■ .  -question. 
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que^iDh,  but  It^  tHi^cafie' it  nev^r  Was -given  to      'WW. 


TheBLiHG. 

V. 
I^AIiBT9N 


the  postimaii,'or  was  out  of  the  custody  bfOodkCf 
till  it  got  into  the  hands  of  the  sheriff. 

«  illtWas  saidj  tliat  no^iie  4)ut  Gtwke   had  the 

power  to  deliver  the  pardel,  but  if  Goake  had  that 

power,   then  certainly  the  crown  had  a  right  to 

fiseiz£i)iitj'.  >Tfaerer>a8  an^  oldicaas^to  Jbe  found*, 

tnlir}icFe  a^perscsQL'had  made  ova^  his  estate  to  an- 

liother,^  reserving  to  himdelf  a  power  of  revocation, 

)dld .  that  estate  was  held  to  faeseizable.    What- 

>d^er  pow«r.of  revocation  Cooke  had  as  to. this 

t<paTiel>  belonged  on  the  seizure  to  the  crown.  " 

Garrow,  JB^fi^m^  of  the  same  opinion^  bad  for 
the  same  reasons.  .  This  has  been  compared  to  a 
.  ipiftf chase  .df  the  biUs;  but  it  is  notliing  like  it, 
foil  Co^ke  might  have  altered  their  destination, 
.' and  rwithdrawq  the  notes. and  bills,  and' substituted 
I'better  or  worse  paper,  and  in  slicrt  ^  have  •  done 
.iviiat  he  pleaded  with  the  paicel  up  to  the  moment 
of  itsseizurc.  If  the: postman  had  not  come  as 
was  expected,  would  not  the  period  6f  *hi&  con- 
troul  have  been  extended?  Or  if  Lambton  and 
Co.  bad  refused  to  take  the  bills  enclosedy  iwoukl 
tliey  have  been  bound  by  the  fact  of  their  iuiving 
been  put  up  intoi  thisjpai^^el  ?  If  a  burglary  had 
been  committed  in  the  banking-house,  die  loss 
would  have  been  Cookes  and  not  Lambtotis. 
While  theyL»w«re  inithe^litndsof  C4>(?*^,  tbeywere 

)♦  Probably  The  King  v.  The  Earl  of  Nottingham,  Lane's 
Rep.  47. 

not 


4M 


L^BurroN 


not  a  payment  ;tO'Lamifon'  d/MxixBrgmgAQooit 
to  their  amount.  There  was  nothin^iikriusdafft 
propriation,    or  a  delivery  of  the  bills  to  Lamb- 

.     ^   Judgment  for  the  cip>jrn, 


6f  A  February, 


The  affidavit 
of  aninsnr- 
aDce-brokcr. 
the  agent  or 
underwriters, 
•oed  on  a  po- 
licy, will  not 
be  received  in 
•npport  of  an 
application  for 
a  commiBsion 
to  examine 
witnesses 
abroad. 

The  party 
himself,  or  nis 
attorney, 
shovld  make 
the  necessary 
affidavit  In  all 
•och  cases,  and 
it  should  con- 
tain very  satis- 
factory state- 
mentft. 


.  ^ 

'BoNHAH  and  others  'p:'  Lei^it  and^anpciMh''^ 

part  of  Ac>  plaiBtiffs/  fi^  ^a  bosiipiMwmA^  liMe 
mine  certain  persoos^  residing  atJiiiiioi^mhmt$  kji 
stated  to  be  necesaaiy  nxfd  mteii^  ifttawsf  ar^^ 
tiie  piaintifisy^  in. rt he  trial  ^  of  »«aj«  laqti^H;  aa/i9v| 
commenced  by  the  defendants  against  theMvuM 
underwriters,  on  a  policy  of  insurance,  for  a  total 
IMS.  ThftbiiLhad.beeai>filedf  ^:a«(dl0eo«ory4-a 
(»inimssieii*t*iiid.'8n  injwicdoh^/^i^  it  .cbar^odif 
that  the  ship  iasurcd- uai^  TitA  B^su^yimitlxy  pievij^ 
to  thoiroyage^.\vhiob!V»Srdeaied  by  the  uftanmil 

but,      >      f    '        ";     .  '    .      i  '-   !..::   -<    ...'/. 


•    ^f)     " , 


n  l> 


Before  the  merits  were  entered  upon,  it  was 
olq^cted  hy  Mwrtiii,  Or  tlie^Moteft^Aitttt^  til^^e 
affidavit  filed  in  support'df  ifie  ajiphw^ 
insuificieat  an  itself^  and  wa^wbesidAs.siade.b^^^^ 
person  from  whom,  for  \Vant  'of  "snth  cotine<5eh*ir 
or  privity  with  the  parffes/'as  would' enable  linii 

'  '      *to 
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,te^ake  au  affidavit  of  tbe  coDUnirtd^  it  w^t  wMt 
^  he  f  ecQi\'ed. 

It  im9>  in  fi»et,  ma4e  by  one  wiio  ilescatMid 
iiimself  to  be  an  in8urance4>roker,  and  agen;^  jto 
the  pbuntiffsy  and  he  awore  that  '  he  had  invest!- 
Ipated  tiie  orcmnatanc^  ttteiikdmg  tb«  JM3  de- 
iPtnded  upon  the  ^aid  jDoIicy,  aa4  tibft^j  i^  ^ 
Jm4gmei^^iimmd  idiaifttiSV  had  aeMtsri^  jpotatQiiM 
wiuessea  to  «xcmhic»  le^idmp  itt  Lrnhnf  in  4b» 
kingckon  lof  Poi^ugal^  0$  4epont9^  kft4  been  ^ 
for^aoi  md  believed^  and  .paftic«iarly,  &c;.^  (naming 
certain  persona  at  Lisbon.)  Aaid  he  fiurth^  airote» 
that  the  plaintifb«so«^^«0l/foj|^ 
d^Mce  t$  the  action  witliout  the  testimony  of 
auch  witnesaesy  and  that  the  injuoc^oxi  sought 
by  the  said  plaintiffs^  to  restrain  the  defendants 
from  jMTooceiling  on  t^e  action,  was  not  for  delay, 
bat  for  the  purpose  of  tiying  tlie  action  on  the 
nerita. 

It  was  submitted,  tliat  an  affidavit  in  support  of 
auch  a  motion,  (which  always  caused  great  delay,) 
ought  to  be  made  by  the  party  himself,  or  his  so* 
licitor*,  and  that  tlie  statements  in  the  present 
were  not  such,  or  so  satisfactory,  as  the  Court  is 
in  the  habit  of  requiring,  on  motions  for  a  com- 

*  See  the  case  of  JUtragoihf  r.  T%e  Atiomeff  Generml^  (ante, 
ToL  ii«  p.  172,)  where  an  affidavit  made  by  the  attorney  con- 
eemed  for  the  party  was  held  saffioient,  where  it  stated  that 
Ata  belief  of  the  faots  awoni  to  was  founded  on  documentufy 
wmdm^t  in  faia  poaaaaaion, — bmt  that  otherwise  bare  infocm*- 
lion  and  belief  would  not  have  been  anfficieat; 

w>L«  V.  GO  mission 
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LpwH 
aadaaotbeiv 


CA^ES   IN    THE    £XCU£aU£It, 

ffliflsion  to  examine  witnesses  abroad,  which  wetd 
by  no  means  of  course,  but  were  granted  only  on 
properly  autheptiqated  iacts,  ahewing  that  the 
justice  of  the  case  could  not  be  otherwise  at- 
tained. 


RiCHARDSi  Chief  Bq^oti.  JVjTost  clearly  a  ipffif- 
per  affidavit,  made  by  the  insurance-broker  of  thp 
party,  cannot  be  sufficient  to  obtain  a  commis-. 
sion ;  and  as  clearly,  such  an  affidavit  as  this,  jf 
made  by  a  proper  dqponent,  would  even  the;xi  bCj 
iosufficient.  The  pai'ty  himself,  or  at  least  his^. 
at.tomey,  should  make  the  affidavit  in  support  o^ 
this  sort  of  motion,  in  all  cases. 


Per  Curiam. 


Motion  refiused. 


.  /    . 


The 
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The  Kino,  in  aid   of  'I'me  KejJt  IirsuttANCE       leie. 
nees  or  Itexfold  and  others.  7tk  Febnurft 


This  Vas  a  ni»>^bn  i&  afi^sb  of  ^jtidgta^nt,  on  whtttm«x. 
C<!ryn  ttchnical' objfectibnfe '  tafceii  to  the  plead- ta"id  of '"""^ 
if^ky  A  vet^dict  had  be^n'^und'for  Hie  cromi  Srffl°f 
dhWe  "ttidl  of  this  proceeding,  which  was  an  irteAjtUJuie 
cVt^nt'iiiaJd'of  a  ecrtain  associitibn  'of  private  fon^^rftfcJTthetf 
liiiiiv'rdUalsrbatTing  themselves  The  Keni  Insurance  ?,^rffJS?. 

panywfaohad 
TT^i  1  1  .         A»  .  executed  the 

The  record  set  out  the  writ  of  extent  against  n«nai  bond  to 
the  PenfoldSy  which  recited,   that  Larking  atid  taken  from 

r-r         1  1  1     •  '         ^         •    •  1  1  joint  insaranca 

Hougham^   by   their    certain    joint    and    several  companies 
boncl^' became  bound  to  the  Crown  in  3000/.  pay-  ft  g^o.  iii. 

.,  I      ch.  48.  on  be^ 
,       able  balfofthcro- 
■elves  and  thtf 
company)-— 
'    *  That  bond  was  gir^n  by  them  to  the  Crown,  as  directed  '  oMd  tk€  other 

by  the  Stamp  Act,  (22  Geo.  III.  ch.48.)  in  the  name  of  them^  ^pn^t^fofa 
selves  and  the  company,   with  the   usnal  condition   to  make  eertain  Society f 

tine  returns.  ?^x^'^^'^  . 

held  samcient 

on  motion  in 

arre9t  of  judgment :  and  that  it  was  not  a  fatal  objection  not  to  liave  named  aii  the  mem-* 

tien  of  tM  company,  in  tlie  finding  of  the  debt  by  tbe  inqainttion. 

'  Nor  is  a  finding,  that  two  persons  were  indebted  t<t  L.  end  If.  and  theMher  partneri 
end  proprietors  of  the  unincorporated  company,  at  variance  with  a  command  to  the  she^ 
riff,  to  find  what  debts  are  due  to  L.  and  H.  on. behalf  "of  themselceSf  and  a  certain  Society^ 
called  &c. 

•  A  recital  io  a  writ  of  extent,  that  two  pertoks  org  indfhted  tp  the  Crown  by  bond, 
(generally,)  is  sufficient  to  authorise  a  command  to  the  sheriff'  to  enquire  of  debts  due  to 
btach  two  persons,  on  beha{f  of  themaelttsj  and  a  certain  Society^  caUed  fyc. 

Where  the  Crown  debtor  has  dehls  due  to  him  jointlv  with  others  who  are  not  debtors 
to  the  Crown^  and  won  Id  therefore  not  be  entittea  to  the  Orown  process,  an  extent  may 
Issue  for  soch  Joint  debts. 

Matters  of  fact  not  appearing  on  the  record,  cannot  be  called  in  aid,  in  oppositioB  to 
n. action  in  arrest  of  jadgment,  on  objections  apparent  on  the  face  of  the  record. 

O  G  3 
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me.  able  at  a  day  past,  \yhjch  was  not  paid ;  an4  tliat 
TheauM*  ^y  ^^  inquisition^  by  virtue  of  a  prior  writ., of 
V^^iTTpm  ^^^^^  against  theui,  commanding  the  sjieiriflf  .\to 
w^'oth^i;^.  enquire  what  debt$  3fc.  were,  due,  to  them  tl^p^spfd 
Larking  and  Hot^gfimn,  ,  for  ^  and  .<?».  l\^/tfif\4f 
themselves^  and  a  certain Societjf^  called, \'{  ^^ 
Kent  Insurance, ,  Cq5nE.*f^y,".  or  ,any  o^hef  ypi^f;^^ 
or  persons  to  thdr  or  ,c^fher.  of  t^eir^W^^^^/^ 
trust  for  them  or  either  of  them,  .then  had  in'  &c. 
it  was  found  &c.  *  Xh^xEdzvardPe^fifyJ^d^Jm^^^i^' 
Ham  Margesson  P enfold^  of  Mfiidstone^,  Jba^^k^f % 
on  the  day  of  taking  the  inquisition,  w,ere/j.u?^Jy 
and  truly  indebted  to  John  Larking  ^nA  ^¥Ulji(^m 
Hougham,  in  the  said  writ  named,  oiid  the  other 
partners  and  proprietors  of  a.  Qe}]td^]nSQcict^  or 
Company,  called  "  The  Kent  hisurance  Company y' 
in  the  sum  of  2829/.  15^.  6d.  for  .money  iiac|^ pd 
received  by  them  (the  J^enfold^)  fisis^Rb.  b^mj^ers^ 
aforesaid,  to  and  for  the  use  of , the  sa,id  Society  j^r 
Company,  which  said  debt  the  sheriff,  had  fieizp^' 
&c.«^-and  commanded  the  sheriff  of  the  county 
of  kent  to  enquire  what  lands  and.  tenements, 
and  of  what  yearly  values^  the  said  Edward  P^^ 
fold  ^nd  l^illiam  M.  Pen/old  or  either  of  thep], 
had  in  his  bailwick,  and  wbat  goods  and  chattels 
&Cm  luid  the  same  diligently  to  appraise  an4  ex- 
tend &c.  &c. 

The  sheriff  returned,  that  he  Md'  seized  &c. 
arid  that  the  assignees  of  the  PekfoidSy 'who  hkd 
since  become  bankrupts,  had'  deposited  the  said 
^ebt  ih  his  hapds,  atid  had  giye^j  .Jj^ii^i,  nptic^  liot 
to  pay  it  over,  aa  they  intenided  to  move*  the 
Court  &c.^— J)i*ayfng  directions.    The  delfcndkttfs 

(the 
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(the  Penfolds^  assignees)  appeafed,  (Hth  JunCy)       W^^i 
knd    claimed    the    money  '  deposited    &c.—- and     -pieKwci 
j^lcaded  the  bankrifptcy  oCf  'thie  Pcn/a/rf^v-^tra-.  j^j^i^cw^^^^- 
versed  the '  findhrg  of'  th'e*  itiqiii^itioii;  is  to  the    ^  "^^^"^^ 
^bV  due  from  them'to'JCarifiw^  BHAHougkamj 
Uhk  the  other  patliiets  ahiP  ptopHetars  of  The 
'JfCiM'Itisurance  Compdnij^^)ixxi  prayed  judgment, 
'i^Harkoteas  Tntf^w^l—i-Repllfcation' taking  issue. 

'' Ptrr^e;  on  those  pleadings,  obtained  a  rule, 
^^iiMh^  on  the  prosecutors  of  the  extent  to  shew 
caufed  \^hy  the  verdict  should  not  be  set  aside,  arid 
*a  ii^Sv'hliil  had,  or  why  the  judgment  should  ndt 
he  af rested*^,  and  a  writ  of  amoveas  manus  issued 
bh^tlie  following  objections  :— 

'  ''1st  Tba:t  tltc  writ  of  extent  against  LarkiHg 
hix\  ^/fdW^.Aflrirt  Vas*  msuffici^t  to  warrant  the  findf- 
iVi^'of  the  debt  found  by  the  jury,  because  it  was 
it  debt  due  to  other  peHons  than  thdse  recited  to 
be  indebted  tdlhe  crown  qh  the  bond:  and  because 
it!  appeared  on  the  face  of  the  record,  by  tfio 
the^iiiandatory  part  of  the  writ,  as  set  out,  and 
tlie  recital  of  the  debt  found  by  the  inquisition, 
that  the  sheriff  and  jury  had  not  pursued  the  cfi- 
i^etlSions  of  the  process ;  and  therefore  as  their 
finding  under  the  inquisition  did  not  correspond 
with  the  reci^tal  of  the  original  debt  and' the 
pomn^flnd  to^  \]^  sberijff,  that  finding  was  r.not 
authorised  b^t^^  writ  of  extent.  ,    . 

*  The  Conr^^'on  that  occasfoi^,  refused  the  former  part^pf 
fii6  applicationv  and  therefore  the  motion  was  now  confined 
to  0ie  afr^st  of  jadgmevyu      .. 

o  o  3  2dly. 


45&  CAifiS    ra    tHE   EXCHEQUift, 

08%       '  Stlly/'tliat/'W*  CotiMVe  contrary)*  the  finding 
Jl?'^^     werd  authorised;  theh'the'tfebtfoirtitftof tedtie'to 

The  Kino-       •-.  ♦     j  .<  •  *         i    U  ^     r 

V      «->-..  i^r^mo-  and  Hfli/^AtfiW^vad   riot  wdl  fbuhd,'  W^ 

qfthe  pkrsojig''i6  4^hohi''thic  debt  was  fbuna^tidftft 
Aiieivkf^k'fidi  ^^A^zhl'^HHd  therefore  tU  iniftiMi 
Hon  W(is'vdi%y'orujihe?i^^^  >:  li)  r>')07(i 

Oh  the*  finse  J)(HiitTlt  Was  obs6rVerf;^l!htit-i*f6 
btfnd  was  stated  tof^  be  eiitbred  mt?6  by  'iLatklilg 
andHougixam  onli/;  whereas  the  totnina!nd^ks»tA 
find  what  debts  &c.  were 'due  to  tbem^  o^rt  b^frntf 
(^'themselves,  and  The  Kent  Insui-auce  Gdm|)ia«;fii 
itid  upon  that  the  inquisition  found  Aat  Pemfok^ 
tirfd  Co.  were  indebted  to  Larking  QvlAJIbn^hiiik 
Iti  the  said  writ  named,  and  the* other  pkrlnin 
aiikl  proprietors  of  Tht;  Kent  IrfsMttitice  Gompapy^- 
Thus  there  was  an'  obvious  discrefxancy  a!nd  ihj- 
coiishtfency  iti  teiins,  in  thfee  d«ti«ct  part3  •  of 
this  proce^editig,  ap{>areujli  oil  thcf  reoprd,  iuol^ 
therefore,  (he.  contended)  that  according,  lev >the 
rules  of  plefeding,  'flom  Avbich  this  sort  o£  p^cfc 
ceeding)  was  not  exempt;  the  jud^ent,.  which 
;i\rits  founded  on  it^  could  not  stand. 

f  He  next  submitted,  that  (if  tbe  variance  pohiteil 
'ciut  'Were  not  fatal,)  as  the  s][ie?ifF  having  eth 
ceeded  his  authority  iu'  taking  an'  inquisition  not 
:commaiid€d  by  the^  wipt^  that  wasnajso  a  gix)un<| 
forarroftting  tUe  judgi^eiit J  'anA'  hcv \cited  Vinef^ 
4br.  Tit.  Office,  C.  and  the  case  of  Pretton  v, 
jPwriecA' (a)  on  that  point.  '    \\    \ 

(a)  2  Salk.  503. 

A3 


HIXARY   TS^Uy   $S  GEO.  Ill,  ^H 

.  Asjto  the  otlier.  objection,  he  ii^isted  that  (the  ibis. 
campany  not  being  a  coj;porai^er  boc^y,  but  a  part-  tkc'^Ao 
nership  of  indiyirfuaU;  not,  bqup^  (tpgethcr  for  RAM^JtiTOM 
aji^y  giv^  period  of  tjw^,,  mf^  whp  were'  a  flue-  •**  ••^ 
i^^J^fig  .body^  liablq  tp^a  .d^ily  cjhange  of  mem- 
l^%)vvea(;h  indi vid^al. ought  ^ to  be  named  in  all 
proceedings  in  which  'thosi^  persQ,i(i3  were  collec- 
tively concerned,  for  that  otherwise  a  judgment, 
^isfiqd  on  a  verdict  recpveri^l  by  two  of  them^ 
iuj );}ie  qame  o£ .  ^19  coRxp^ny^  9gain3t  their  debtor, 
ic^r. the]  debt  due  ii^m.  hiiii«  qou^d  not  be  eifec- 
tU^ilLy  pleaded  .in^  bar  to  a. future  action,  to  b« 
br^^ught  by  any  others^  or  the  whole,  of  the  com- 
'patiyrfor  tlie.san)c  demand — that  the  party  de- 
foAdant^  CQuld  not  otherwise  know  whom,  or  for 
what  he  was.  called  on  to  answer^  and  that  he 
mif^ht  also,  in  many  instances,  be  deprived  of  the 
pieaof  set  offV^r  tender:  and  such  a  geueralun^ 
tzertainty  would  pervade  the  demand,  as  the  law 
4did  not  permtti.  On  the  po\nt  of  insufficiency  for 
'Mttcertainty,  he  icitedthfi- following  aiithorities  :— 
'Tke  King  v.  Harrison  (b)^  (where  Lord  JTe/Tyon 
•held  that  <i  conviction  of  such  a  one  aftd  eompanlf 
could  not  be  supported ;) — Spalding  v.  Mm'e\c), 
(where  it  was  held,  that  on  a  declaration  for 
money  had  and  received  by  three  defendants,  to 
the  use.  of  thcplaintifti,.  tliey  could  not  /give  in 
efideoce  mpney  so  had  and  received,  to  their  use 
by  the  three,  and. a  fourth  person,  who  was  dead;) 

Jie^  V.  Patekh  ^aad  Pepper  (4)  i-^  The  King 

(6)8T.R.  508.    .    ,  (d)  1  Leach,  ^  Cro.    Law, 

(c)  6  T.  R.  636.^  287,  3d  edl 

V.  Sherington 

G  G  4  / 


4ft#  CMiMESyjn  cttHB/.XXCRmVXil, 

^^1^^  indietii(^lfdk*.vtiaiiil^)raB-tickjB  cbebviging'  to^tikk 
^^*^^^^  trustees  of  thp  poor  pf  the  Old  Artitkry^groundz 
>»MifciiT   aMbtHieic^\m«Ait)kfltan(^g;i^^ 

^dtitxtd^vitsMite^iTttfd'jtte  aim 

kicKtnfv  fit^»iraaT(llc^  tb«fc  therrtrocibeds  A^t^b^og 
iapoirpomted>ldttgltt  ^ofbmejisf^ctt  b9ii)€yfeA»d,tiiiil 

firabdili^r  inqtiintioii  oq  aa^ctxUmt.^gainltliZiMilt 
itfft^(jBkt>the  0uit  of  the  .qtosei%  tbfH:  (ft/m/^a  taai 
)ias0^aed  vof  a  term  ^u^f^^imA^Mrtaf^^fljiflfikiir 
trtf  Mn^Mte, .  whidii  li€iuig\«xc!Bptod  Atp^xw^atbftl^lilB 
f9ijSh«^u0Rrt5WQtjFO\<>Awi\tJi^ 

p^ijijpi^hif  %pwpw^,  ::wh?Pvtb^  qfftWR*jifi6v^d^vai 

^i?l»fl ^j«ii^jB0iftt^gi4j49rri9e«t»3r^94fJ»rC^  -pC 

-mcj  .•tn'jij[)-jr:(ii.a  ^rlt  oj    lo  ^'fti'/'jfl^  oil)  ot    /rr/i^ 

d78.  3  lb.  121. 

(o)  2  Ld.  Bayni.  1410. 

MMVs  biiB  ,LTSf  /linoY  1  .-.'v;  «  .^^  ft  .-f-  i"  o'; 

.011  .?y,  Ki;  0.  .i^i  "'  ''^-^  SBtttit 


jfisitkvy  Pickering  (ih)i  €opl€^tif\i^^^I^ipGfS\i)i 


Idhiftiotfi  the  iwrk>adtf  cithei  Afii|%  noficthen  diiqaid^ 

lAlgdtt^ifdr  i[l^ti)i(iltbM^hl>ih6^Iw]!i6  tei^tt^^  that 
itoluqilisi^dw^waEi  b^  %»irto&0f  a«  cxltetit  a^iisi 

afid  tt^4i4tJilk  SdUt&iy  ^&p.  and  that  it  vasifoand 
1iA^sths^P^fif^iMs^m)&w  ktdjebted  ta  ^Larlm^^ntH 
}H6ti^h(i7Mi^  mnfifihtnid^irif  named^  ^ndtke'»ihv0 

te^^^i^iiinf'tberi^f^  «^tigh- mteid  6^  ^tk«  i@d»«d 

im^hW,  t\A4  tftfe  'fl'rVtttory  ^faiide*  of  tfefe  WrtH  a«a 
t1ie^fettch\iglof  tffe  9i^W«?«bh,  ^lib&^taptlaHy  firid  *W 
a'*l;ad6riaM4*5n«rYft 'cWrfesj[Jotidfed'hi  tfehhS*;  '^^  ttij^ 
fityfllife^^tftttthe  difecto^y/ptirt  of  theVfttf  df  ^6!^^ 
t^^^g^tosfi  tW  >d'>(/t^/(fc  \va^  in  correspfendfeWyi 
*«ith  tti^  fitadlftg  (if  thfe  ifiquMtion '  thei'toA  j^'^a^ 
tlhcy^«tbftii««a^  thtV^kit^  otfe^  precediti^  WcfrtSl^ 

jfer  «l««^taf^M^»t«^fl#tf^nefel^styy 

given   to  the  sheriff,  or  to  the  subsequent  pro^ 

tpi)^ng»x»-TfebAt  as  (t(j)  the  reptt«d  Ai^  MfAiMgOXid 

(*)  pur.  2455.  ^  (*)  1  Ventr.  272,  and  329, 

.^a>^i  Ld«  B^ym.  Wl,  {I)  9  M.  &  S.  110. 

Hougham 


4j^4r  CASES'  IK  :TH3  £XCH£atIHBi 

l^HA  Hwghmnyi^Ttf  iatlebbrd  oh  bond  to  tiic^ tTOvm, 
^^^^^  dncl<itotkoppbig*there>:(J«rtthout  rfflWmgr(jii"tbe 
•^^^j  coiic^tibtoiwae)  I  ^ncmijchalfofii themselves?  oai/^Ac 
«^^^^  oompa^y^^'  th^jeptdctBo t  ibi)  iuig)ed  ia3  »&n  objw tknly 
b^oaase^/dre  astuTeriof  i  itliOHlxinJul  .whichf-is  ^efctti^ii 
tO^byiithp^tQboilAifiugi^  wkJ^  Heady 'to  ^bk^  prodndod^ 
WOiiJd/.sufficitat}yrbhtddfnthffit  tl^oywetd  indfi^cxl 
to  tbd  crotv>n  bb^^t^iifiiboDdv^inithe  oharactdfbf 
peisoti^Bedii^  fym^a^^'jODitheibiihaJf  .of:  itbe  'Kerit 
iHsujvme  Compmj^il  givam  tkemibyftlie:.act.  of 
S®  Oeo.  111.  chjjt  48*  i(t}ie'  statiip  act)  Avhioh  •  d©^ 
cogfYji^es  .^nd  authorised  thair  so  actmgi  /  Asxl 
thei'^fore  they  submitted  ,that  the  usual  omisbiou 
6f  the-  condition  of  the.  bond  on  the  reocJwd  J(ttft 
ira^ 'tile' practice),  did  not- create  ^suchti cKsterei 
paiicy^as  would  be  fatai  to  the  probeedi^ngsi  Tiht^y 
^U0  ^iibiiiitted,  tUat  if  that  wt'i^  notv\st>j^  ihio  oW- 
jeolionu^as  paW  made  too  iate^^afterjudgnQeyul^'T*.- 
a»iid  t)Ught  to  have  been  t^ken  earlier^  a»d  befarjc 
tiio  cau^e  was  tried-  and  no^  now,  iti  the-  shapd 
OtVasmotiioo*  to  set  iwide  the  ji^rooeediivgs  for)iri-fe- 
^triaMtjs Avhcu  tliey  had  tak^Ti  tfec'Cliasice  ©fra 
V4n«liot,'»    ..  i.  ■'   .    '.'    .    .'    '•  .'-    .■  — •    >'i  ii) 

r^f.  .lA  ■!<-..  ...:  ..  -  t  ..,  •  .  •  .  .  , 
^^ilAbtaChesebond'  and  principal  objection,  That 
tteicpainiis  of  all  the  |>artics. forming  the  K^nt 
Lismru^ce  Qampany  quglvt  to  ;liave  appeared  ^oa 
the  record — they  ^oDtendcd) '(aduiittiiig  that. it 
wa^  not  an  incorporated  society),  that  that  was 
BKPiO  a^boaBtny^ifop i  diatt  the' : society  was  recog- 
nized by  act  of  parliament — the  22  Geo.  III. 
dlV^8;Mvhieh''itor:  'OHly  notices  tHe  existence  of 
such  societies,*  bu.t  prpvicjcf)  a  po.wqr  to  enable 
'  .   •  them 


HILAR V    T£%Ms  '^^  JOt.Q.  il^SiU-  4^ 

them  to  ddt  through  the  kMcIuimi  of  i  twGK^oft  ^theU      HVft 
mfembers^vwhooi  it  auHiiorizesl to^gi^Y^i.ttho^i  bdndj    "©Iftftyw 
now  .in  question^  lariticifiatbi^  rflwijl  (ejbyiatiiifjviby>  p     ^^^^ 
that^pro'visTOit,  itotiiBJclcbttnga()fafo8Ujdi^  ^#wwS^ 

wtt^'gofveriitoiem,  tbeJinxEbntenkoJpes  3ibvv>riimiki 
i;tottet'  ofi  objeotiotiron  iAy»  ^nut/^rrthosedhi^ilvi^ 
doalsJ'  They  &)sO  inibmktdd,  vthadb  ;Mti)<ahfcw(^ 
itiightbegiveD^.innfe^bQnciaOi^stiif  not)in  bcif,  to 
the  4^b^dtiOiiii,  botlk  iD'tfaeiabBoiutei  hBn(tility!(iba  i^ 
<^oneeinied'thadefbndaikt)/qf  puttii!)g(ill  thetiames 
GUI  theireiKXdy  tan|[l.  th«  impiiactipahility  ^kI  isvdQ£b* 
Incoilenco.ufiit  a&  itraifecled  UW  plakitifiiB.»  Ajid 
tD^sbewothat  the  flatter  principle  was  recog^Fu^zj^d 
an^  aatecl  on,  by  tU^  Courts,  they  cited  the,  ca$f  Oct' 
Cpektwrn-iVM  Th^^vipson  {m)k^tQ  which  theXoi^ 
l^hidf  Baron  «dded  the  caae  of  ^rfi/tfir  v*  The/Nm<\ 
^fVorf  CompMg  (>«)y.  and;  said,  tb»t  thf re  w<erje  al^q 
pastes .  relating '  to .  the .  getting  isx  of  ;pris;e^moiiq)!>i 
vi^bic^  iproc/!e<fed  oa  similar  ^rounds)-*-iVjli«re  itli^ 
C^ianceiior  I  bad.  dispensed  with  the  .nam^a.  eyca 
irfrperaona.wbo :woii.l(di>undier other  oircumatanc^y 
have  been  Decies^aiy/ipjLrtie^^  x)fi;)thejdole/groMnii 
of  the  incapability  to  furnish  them,  in  looapi?* 
quence  of  their  number  and  inaccessibility.  As 
toftle  cases'Cited  on  th^t:  point,  they)dbni)ed/the 
ftppHcabiUty" of  decisions,  in  criminal  and  pexial 
oases  ^oqpesti^nsariiin^Qii'prQo®e(ling3  vrhsre:  tk)^ 
Crowrt  SIW& Jtoi|:epqiver\itsjdebt8.  .    .        «     . ;    o  .j 

<i MTbeyjthi?n/SubnHtt8(};  that  payin^ejitAmdM  thia 

'       -'    :,■!*  — Ill"     >V'j      iM     •' ^^»     {*'     '^*'^   '' 

(w)  iaVe5.,32,l.';  .....;   JwraiRliVfaHlitylivaiie.^frt^la 
(n)  11  \fes.    444.     Tliere      cases  exceptions  to  the  gpne- 

extent 


extebt\WH Be-  i'  Jieg^I bii"  'to  feny  suirtesfituted 
by- tte''ie©\n^^^,^^^  "kh^  W*  tHeiTf.'to  recover  tiite 
stttet'iS^t;  4>l"W"tti«'  jftat^fetit ^  ti^yi^cts, ^hb 
want  of  which  was  now  complained'i>f^  biig^^i- 
that  purpose,  to  have  been  put  on  the  record,  it 
WflS'»fi»'thfe'  d**feAatthtS'4o''1itfve'  pi-ocuV^a  "tiat 
sttttdra«h«/'>by^eAdk^MdS  d  havd  t^toiKifcea^ 
And  they  ui^df%l^itb}i^6bjectieii  also^as"i8V 
inade  tbo  latei-'    '-'t  >ji''>  '  •■ .:•..'.-.  iry.- 

•  P^rke,  ifa  6ui)p^  of'the  talei  ^pi^rfjWtd  fiiiil 
tSttjCoOTt  cJ6ttkl  not  take  ■nd£ifed'df.JaHy'tlH«^'4bi 
ijntthe  J^cbrd,  in  disposing  orp  tfi*"pre^dit'dWe<i*-- 
tV»b»^  i».  ordei<  that  tiie  grounds  of 'i»'  dfet^rAftfi 
tioq  ttii^hft  be  obvious  in  dAS«j  of-fefrdf  tnidttglftj 
tmS'tlS^^&ittffatt  th<i"  lxw»d'tf6bld^^«6^  ii«W  B» 
C»fls*dere{}','  ittclisc«ss?tfgfhbsfe'  dU'^WWhs/  il^'^ 
#64  T|ot' set'  out,  and'  '(altWoiVj^V  ^-^bed^to^lii^ 
ifOf  befell  av«retl  to  have 'beeii'  giVirn' itt''[4tHrsttaf!i^y 
W  the  dc^'df  ^^ratnettt^htf  *ile'  friststed  "ffiki 
^lii^stt^bj^tibtis  belttg  oft''*hb'fecte  bf^'thii  i-ecdftf; 
the^dbftttd^tfti  wtfe- hwt  4ibfuii«'fd'iii'p1y  tb-'tWi 
emWfeti  k\ih  putpbse'bf  •te'KJtig  'adVanti'^e^tit 
|4%ttj  ea^lUJptbai*  belbr*judjgitaetit;  •  '  ■  "  /''"' 
!)iM.  ,0:1  i;';'    'I  ■  ■  ;!■-  ;    ■■■'■    ■  •  >.i: ."  •.  :    >  '^iiiu 

'  'He'tlijSfa  ^eputa^d  tlf<f'argiiBf6ii'fe  iljifed'oti  iAi^i 
ing  the  original  motion,  insisting fhlif 'tji6  feKdHir 
yras  not  warranted  by  this  writ,  in  directing^  an 
|ri4iilr>"a^tb!iiiy  debtS"bd4l  sucH'is'^liould'  be 'due 
to  iLdt^mh'^  "And  'ff&it^VaM '  atbrre,'  'oHo  other  per- 
krinr.tti''tHiytf6r  to."'  "•"'.  ■"":" '  '• '        " 

CGkAHA W; '2?ar<>W; 'id'g^^kW, 'tfikc by  the^bfai: 


trop,ia  case?  of  .cxte^t|f^le.,CrJO^^(t^,g^M^j^t;trJ^^ 
s^zed  the  debte  dqe  j59.^^ff2^.ff^,#9MsiJ^^| 
jr/i<f  rA^  Cfiwp0njh  for  tlw?ir^?^|wi^W 
a^  y6rpf<gii«t»0  ..    '  .  ..  ^ .  .'Of   ^-^  'V  I'-.i'I  '^  T  >  t-';v/ 

been  cited,  nor  any  etfectual  argn^e&tt  ttis^ 
against  it;  for  the  cases  cited  from  the  decision^ 
^;i^ efturt.^f;  ecjuityvii^erfi  ♦JbH^jpmqtJce  tud'^die 
fM^fSs^ris  $ubJ9Cte4  to  ,(h^  equitable  circuto${tt)0e> 
od^.^ql^. particular  c^use^^he  anainrtailied)  wei-ermA 
a{)p^jc^bl^>  ^  authorities  on  ^u€i»tions  of  pk^^kig 
iftlQWrrt^of  f/utt^;.  ?nitl  brides,  it  did  not  ^pe^r 
ij^^f  f^ccf r|flf|.Uwit)Jae^  coD$i8tediof)Wl 

grteata,fluH5|ljpr  o^  piEtf-so^?^ o^crfany i)«»f,^(m$>^ft»^ 
'f^rkf^^  and  Jtifitf^Jfffm:  ymdii^fi^^f^rp,  in.  f  obMr 
qt  fact  evepitJti^^equiit^blejQj^il^pitiou  tP/the  jjiIqcQ? 
I^l^ding  was  no(t  ^pplicablfi  Ij^r^i  ^vh^r?  H  witm^ 
qpt^,  have  betn  -f  ,4i^CiuU,)raatt^r  for  ►tJ^^iPrp^fR 
ta*h^veascert^nf?d.4bp  IMMPCft  ftf  t^^^  WWpSPy.m 
tjic  present  .injst^^e.  ,|f  they  should  ^^»yetJ?S9H 
(Composed  of  only  fo^r  ^oirflvp.  i^dividttftiW  ^tfefj? 
ought  to  be  named,  and^  perhaps  would  be,  and 
t^cix  number,  ^wwPver  lafgej^anwot  ofcirlfttsi  jhc 

^m^^Xyf  s\Qf^f}^ru\r",^:il    .ifr.,t.».';i  Lmi'-'M)  '.ill  -fi; 
5-     ■-      1  >Mf»    If    .til//   r-ii'ij  "."i   4j'>1,j'.i  •'; //  l')ii    i'i; // 

cord  of  suchj  ^„d?gir^.  9^.  c^Xf^i^ty^,  aiji^-j^^tipf^ 
larity  as  may  enable  him  to  ||?e,^.,^^,p/f5^dj^i^§„^9 
another  action  for  the  same  subject-matter,  and 
this  is  cleady ^t  p,ij9lj,,^^^^or«?,,,^^5i^, Jl)fi  ^e- 
fendants  are  not  furnislied  b^y  it  with  the  means 

of 


WMi       of  ideniifyingAl^arhing  >iidCvEfoe(g/tfla»  with  tht  Xc^ 

^JUJ^     of \tUeir^  cvfl(^tti9/8i  c^Uiig .^  tUemselyo^  ^  Uiis  com- 

^^,^f,.S^gpf^  Pj»y.^ifas4»h|e  imve^*9d'  10!  th^x^ses'. before.  oitM 

iftdebiteclto^^zr^?^^  ^w^^UQugham,  and  oth^r^;-^^ 
aijid,^l|at,it.wuW  a^Pfi.actoait.pf  a,;dpubtrtl^«vt,BMpJ»: 
aJtodmgor/ftVerHiQptJ»iany4)rwepdiQ^  %vJi%tl>9r 
4.deplarati.op.pT  an  ipq^mition^  ,Wi^uld„bef5M*  H^JftP;? 
3\irc;rable  g)it)jaa,cl . for  a  rndtion tin. arrest pf,  jw4fr 
rBEi^at.  .An  inquisitiion.  oQgbt  to.  Ji)^  _^,,\q^%^ 
^fifltaiu  as  a  declaration  of  a  JudgflifAt,:  ,BpdT(jf, 
Hsp,  it:  is  no  answer  to  an  objectfan./vf  ,^j{P^jt^|P 
such  certainty,  that  the  Crowcniis  (?iit^t^e4^t^Nt;l^ 
debt  if  properly  found.  He  submitted,  therefore, 
th^t  .tb^p  judgm wt  pvgl>.t  .tp'.be  rpveu'&e<,l. ,, .  .  • ;  i 

,,DaunCj^^  in,  rqjily,  said^,that  a  similar  objjei^tjour 
tp,  fbc,  la^ltmoMT  nia4e>.  had  bee^.tal^en  to  the.prO'* 
c<?;e(ditigs  o^it^^Crownagaipstttbe  Ji(^adi7ig.Bink\ 
qon3istf;cig;^f  1^  .firm  of  ,fivQ,  two  of  whom  oaly 
yf(iifc  ,9fOjwrn,dc?btors,  ,and  tl^e  que3tidn.was  r/aiscd 
Nfy[l^|:her  .ttvQ.ftrm  :COpJd.)Use  the  crown  pi30oew> 
^Q  9Aly;'0f  tbgx?i.}3eing;Ci'0>«n  debtors,  when  the 
(^ourt  JielxiV  ;fha,t  tl^jE^y.  might?  :;^nd  be  submitted 

•'  He  then  observed,  that  so  far  from  this  debt 

h^^\^S\  !?rff^  ;%?^^^  ^^^^^  .^iiyr  tbwg  like  unoer- 
t^njl;^^^,:t;ba;aft^uye,of  it  was  described  with  parti- 
cwJlar  iiiinuj^enc^s,,  ;jn  b^ing,  stated  to  bie  a  debt  due 

to 


to 'Larking  a^d  £fdttg^ham\  -on  bdialf  6P  thciii-       ^®^®^ 
selves  arid  a  certam  soJd^ty^alted  the -Ke;?/ /rf-'    TiwMfii^^ 
su^^anct  Cotiipan^'^^tid  if  fai^tj^Stlll  Jthe  cbiicliidJ  ^^^i^^^^f^^ 
iti^  'wcfrds  of  the-  d it ectibg  patt^  df  the  ivtit' Would    a*'**^*^- 
1?4ke  it  out  of  this  objfc<ette«,'  if  it  Nrereiother\*ise 
#ai'  fbuiided,  ifot^  J|hiBJ<ifebt?x«^afsidtie>to'aU  the 
cbmpauy  collectively  m  '#^^i^,^r  cadi- individual 
as-to  his  partieukr  share!.      And    hfe  ended   by 
iti^irtirig/  that  the  want  of  iuibWnation  and' kuow- 
Jted^e  of  the  persotife  ^conipositig    the  company, 
x^itfth  ^s  howiti&de  matter  of -objection,  wds  in 
cffte*  >^aiVed  by  the  defendants  having  pleaded 
ttJ>  ifhfe^n^isitioii  that  they  (the  defendants)  ir<§re 
nbt^iHAebied'Hy^thenif  the  individuals- named  aw? 
tlite  ^6tfi*r'' pattliei^s  and  "proprietors  of  the  Keftt 

RiCHARi!)^,  ^Cfrte/^^^rraw— -(stopping  further  "re- 
ply)—We  are  of  opinion  that  this  rule  ought  to 
bb  discharged.  It  has  been  statdd  aS  an  objeetibn, 
aAd  v<tiy  iabiy  urg^d;  that  th^re  is  a  discrepancy. 
even  in  the  tWb  paits  of  the  writ  itself.-  ^1,  hdv/-' 
eVer,  confess,  that  as  far  as  I  understand  it,  I 
see  no  such  discrepancy.  It  is  stated;  tfhei'e  Is  d 
debt  due  from  these  persons  to  the  Crown.  Tliat 
is  sufficient  to  found  the  process.  'Tiieri  tlVri 
riiahdat6ry  part  of  it  directs  the  debts  diie  to 
them  to  be  inquired  into.  [His  Loi-dship  then 
read  the  questionable  passages  of  the  record.] 

'"As  to  the  allegied Vtiridnce  Between  tTie  finding  .  ' 

of '  the '  inquisition,   and   tile   authdritygiven'to 
ime  the  debt  due' 'from'  the'  barikrujits  t6  this 
'^^  company, 
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vm.  (jonpanf,  I  'iiteaktM  itoitalsiai  tiie  ilrift  «f  tbei 
dftft^etidu  Whtt9i4kir%^6li' attempted  td  be  m«H 
<dtihougk  I  V:mifi^l^k^'^<t!riaai^diifae^  die 
UroKld  iM>  'Mt*!  cT^ W  ftel  llie  ferte  0f'-4fe6«r 
ge&kMtt'  itt^^yMfa^>Wb2i»  'have  ebrtaiftly^  ^lea 

to  ^rrest'tiiif  ^lAa^^  ' 


<  1 


■  Then  ^indv  te^pee^  t»  the  b&«r '  cl^eetibai-^lSiftt 
ibe  who\t  of  Jiie  j^a^oi^  'fonrSt^-  tiie  oMnpuiy 
are  Aot  fiiMe^  it  wcwld  'be  A'  ftik<£i«v«UB  riHe^ 
if  It  <}bald  operate  la  ithei  .{iieiciit  cise^- 1^  assert 
the  judgment  whi«h  has'  heett'  ^leMd '  i^mi!  ii2h* 
-verdict  afVer  issue  joimfd^tlMtwotfld^tfibl^  ^ 
16  hold  ft)r  a  moment  that '  these '  jitM6taiis^  ^d» 
tiot  warratrtlSiat  jodgfrnent.-  'JL-fitwyttlS  lal^Nfehead 
€bii  it  wdtAd  be '  in]possR>Ii6  fof  thtitdt^ni^fflts  to 
haric  if  better  defence  agaiiiitf'thfe  {biM^cekjiMih- 
piny,  if  they  jshould'%r%''aiioihei-!  ieiSdti  'fdr 
thi»  debt*  than  tlii»  -iftedkt'  ^pt>bMeA  by  ifhe 
judgment,'  and  theitfbui^  {  kM'^'"^fibb  that 
thu  rule  ought  to  be  discliari^ed*.-^- '  ''   >  '  ' 

!'  <G4MaAM>,  fi<^#^.  <i<r^m;^f  the^^ai^  Ojiinioii. 
■ttiMrikel  M^  ^t  tlM!t^'is''nb  Aeftice'mlhlsMtoKl 
4»iittftaiidbi> ' '  <iU' «o-the  ^i-ftt  ot^titBi' («txMng 'it) 
iti:«n>tt1d'' demitily  4liifv^4iee(i  inbto  kcbttrat^  ^ 
4uRte«tatttdr  Hiair  t!he  l^bMl'^atrl^o^giviiti  "bj^tliein 

"mkito^metBhdtsii^TA  mtihthti*  BMr^till  -that  \i4tich 
^  BtatMl  ittpod  t&is  tec^  ^i^as  «ttfflt$<emt  ^  autho- 
xUbidH^iskMiiiigixof  th4  phkcMi'  '<Ni»  dotibr  ^^ 
fiajmaairiiiaamnV'Vtm  apptfited'of  itke^^ebdil^oa 

of 


being  extended  to  the  f5ndiflft/;(^^«|j^,^<lv»t^^ 
from  the  Penfolds  to  the  company  was  a  debt  to 
AfWPJfiWt^**  fo^  X«/?^(>44ajKl.^4^5l^#„,^;f  ell 
^^<^er;9iQjttbiCJr^  vf  4K?««nB»nyi  V'lwJ*  W^mW 
^,ff^fi|<;ie9<  to  cover  ttfe^d^^p^tsjanti.Uiia^  ii>.^oH\|^ 
l>f!^t»3 adebt .4ue  to per^p^  w bebpjf  pf  thfi^r 
iWJy«4VitliP^>»>  C9»»tit>rti4a  debt^li»e.tp.thqi>> 
fig  ^^l^sf^fj^.d^bt  ikcitOk  tbeqii.4ndotl)er«.];-,$^ 

<iba|ji|lwl(ii{f05;tiHye^>f8,;^^fe/a).tbj|t:,^h«i«;? 
Wfiftft'*«i&ir  gr»Wrf]recit?4f  tfl,^%(W^,tj^#9VMff 

j»l4)tj^  „tl»pf  ffia«4atavy ,  jj^t  -of .  *1>^  Mf  fl^'  h  ^^ 
liirely  flQjnpJ^.Wth,bjjljhf^ij5^ng4|^  tip  ii^^ 

ftM^qrijW<f*epfq^<^ngf|ift\iffl^ugftj5ly^^^#«riS^ 
this  writ  of  ext<jpjt;.„;:!,„ov(l  ol  hl-uo  alui  fcult 

...  ^idpji  i^x^m  i^^Pf^m*  .?w4N»'i?*ebKM^ed 

Ipj5W^ipa«yf4»,  J^.,r,pUgdj,{upii%,  (i%^  rittc  to-JIwbift 
*^e<:e  ipifi^t  j»erl»j»,e^|%t4ni8wi#/fnind6fft-.f!rita«L 
'^egre^.-of ,^04»/?^)  tf»;  jtlia4v^pr9li?iJPP'j*tW0<«iadr 
^f:,rtie,w/a^i^o^-,fthf^5«/eTiW8A  J^trswA^iftMQnM* 
t*tf  4.  tbe.^*/<  /^ffr<9i^i4i^g;^4»K{\Hhea<ih!Mniifc 

«UtiAg.the^iqovfff)>^r.t^)t»ilP^r|,;it9  ho»{ilia««faQ« 
t^  shprtff  hiW!retun^,tbat,l|*  fod«(lh»tb«^riiiid!Ea 
«se  )m}(»J^t9d.tq,tl|e,««QWJP,'«Q/aj6(«ablb  \\tdbMntib 
.  •  VOL.  V.  H  H  first 
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1918.      first  inslance  issues,  yrhich  has  always  been  deemed 

^^^^^    su^cien^  ,tq  fAivHl.iaft.iflq^^iry.as  to  what  debte 

RAm»iiTo»  ^^  d\ie.to%i?},  ^di4t  i3iof.,ft<p.C9in?pq\»e«9e  if 

aad  others,     ia  the  deljts  foMi4  t^y  ishpj|}d  b^ico,nflect?d.wJith 

persons  whoj^c ,  n^^fis  ymajjr  bp  a^s ,  nume/^u^  a?  t^p 

letters  of  thtj  alpjial^t,  ^f.^bp.^bts  A)e  in  f^fj<J,VP 

to  the  CroHrn  d^l^tf^yj,^.  .,.,^ „.,,  r_  .  ,.  ,    .. , ,  ,t,„K; 

They  are  amwabjie,.^qfl,  ^at  gives  ,the  Qvfiwi^0^ 
right  to  the  whole  5009/*  Pf  >vhat^yer  suflfi  jp[^j:" 
be  due  to  this  copipany,  an^l  it  13  sufiicieqt  tji^f 
ji.  and  B.  are  two  of  the  persops  to  whoxp  ,  tliis 
debt  is  owing;  and  therefore  there  is  no  ir\}u^|:i^^ 
done.  If  we  were  to  say  that  the  sheriff  upon 
every  inquisition  is  bound  to  inquire  what  .arp  flie 
different  interests  of  every  partner,  ostensible  an^ 
dormant,  and  who  are  the  different  persons  who 
constitute  each  separate  firm,  we ,  i^hould ,  thrp>v 
insurmountable  difficulties  in  the  way  pf  recoveriijg 
the  Crown's  debts.  It  is  open  to  the  parf:ies  ,whf> 
may  be  aggrieved  to  apply  specially  to  this  Cou;;! 
under  such  circumstances,  and  th^  inquisition  doc^ 
not  preclude  them  from  coming  forwvd  to  Qpntest 
this  writ,  and  tlie  Court  wq\^\<1  always  direct  th^ 
proper  inquiries,  and  do  what.was,  Justin  §uph, ft 
case;  but  it  would  be  too  much. to  say,  that  a  de- 
fendant may  lie^byj  and  then  coiujej  fppwafd.tp  move 
such  objections  as  these,  in  arrest  of  judgment, 
when  he  had  had  all  along  full  meana  of  ascqrtaij^^ 
ing  who  were  the  persons  interested  in  the  debt. 

Another  argument  is  pressed    upon  us — that 
the  writ  not  expressing  Uxe  n^mes  of,  these  per- 
sons, 
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ions,  it  wantt  necessary  certainty,  and  the  de-      iei8. 
fendants  might  thereby  be  put  to  very  serious  dif*    ,^^ 
ficulty  in  defending  themselYC*  in  any  futtjre  ac-  ^      t. 
tion  fof  this  debt.    But  I  think'  it  would  not  be    uddtben. 
difficult  tb  obviate  that  by  pfropfer  averments  in 
tfirc'iiiea.  That  part 'of  th6  caSci  bUe  of  my  learned 
brothers  will  give  a  better  ans^leirtOt  ^rha^s  than 
I  can.      Common  sense  however,  tells  us,    that    . 
thtty  x?5^obld  have  aii  oh Vloiis  defence,  if  the  com- 
^Hy  Hvfere  advised  to  bririg  an  action  hereafter 
dg^ljnst  the  Pen/olds ;   for  it  would  be  an  easy 
fhihg'to  state  in  answer  to  it  the  facts  appearing 
ori  this  record. 

'  Then  it  was  said,  that  you  are  to  look  with  tlid 
same  strictness  to  an  inquisition  as  to  a  decla- 
ration. I  own  if  a  declaration  had  been  framed 
without  specifying  all  the  names  of  the  parties, 
tliit  would  b^  a  difficult}^,  for  as  the  lawtiow 
itinds,  they  must  state  the  names  of  all  the  ptir* 
sbtts  interested  in  the  action;  but  it  is  diflferent 
in  cases  of  this  Icind,  for  it  has  always  been  the 
rule  of  this  Court  to  ifFord  facilities  in  casfes  of 
suits  instittited  for  the  recovery  of  dfebts  clii^'ttt 
thfe  Crown,  beyond  wl^at  might  be  allowed  iA'tHB 
case  of  private  individuals*.  On  these  g^iiiids, 
I  am  of  opintoh  that  the  objections  taken  vWll  liot 
stand  the  teSt  of  'examination,  and  "must  therefore 
b6ovcr-rute"'"^''^  • '^'  .:.•:•-■.• ' 

Wood,  Baron.     I  agree,  that  in  determining 

.■     -  -    ■        .     ..   ■,      l.-.^^  .,.1     -;      (•>.,.■     ,.      i'}in*\J 

H  H  2  these 
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1818. .  these  objectitJnS'  We  tertft  o^y  look  to  tlic  records 
,^J|^^^  We  can  dh^  n6  itlffef^Alrifc  of'  owt  own  knov«rtedge 
„  •-  from' any  btlfet'  sburt?6/'  ^the  Question  now  ^is, 
and  others,  whether'  tHeffei^s  gtibdgli  'itpbti '  this  ^Wc^d- 1^  warJ- 
rant  this  jlid^eiit.fot' tlte^  Crbtvn.  Several' ob- 
jections hkv^^bledtf- taken  to  it-^that  the  Writ  i» 
bad  becailsie  thfe  mkndSatVdrjr  jikrt  fe  not  Wtttfalftetf 
by  the  tecitirig  pdtt-^hat  the  finding  of  the  dpbt 
by  the  inquisition  does  not  correspond  with  the 
command  in  die  writ  itself— and  that  all  the  part- 
ners in  this  insurance  company  ought  to 'have 
been  named  and  described  on  the  t^coW^^aadto 
these  has  been  added  another,  that  the  debt  4tfedf 
which  has  been  seized  into  the  hands  of  thti  CfWvo, 
is  not  described  with  sufficient  certainty  upon 
this  record.  '  '  '    ••  -  i 

The  writ  of  extent  certainly  begins  by  reciting 
that  these  two  persons,  Larking  and  Houghnm^ 
are  indebted  by  bond  to  theCro\<^nr  It  does 'not 
state  the  condition  of  the  bond,  but  merely  that 
a  bond  was  given  by  them  to  tlie  Crown.  There  is 
however  a  debt  stated,  therefore,  clearly  warrant- 
ing the  inquisition.  Now  the  law  upon  that  is  this, 
where  two  jiiersbns  are  foifnd  tO  be  fhdbbted  to  the 
CrbWu,  a  writ  may  be  iiss^ed  to'rfequir^  of  and 
authorize  the  sheriff  to  seizc^^deblV  Ate  t<y  them, 
and  also  to  bthe'i^s.  Thit 'WhS'^so  Settled  in  the 
Reading  fcas^:  '^Thfcri'  tfh^it  beWij^'hefre  sUfficieht 
authority' for  ttte^'SheVllfiF^  to  St^'siti  'i/tfy^viebt  dm  to 
these  twd  persons  :^tlly'tii^datot^  ji&rt  of  the 
writ  is,  &c.  (stating  it;  t)age  44ft),  the  import  of 
which  is  that  he  is  to  find  debts  due  to  these  per- 
sons, 
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son$^  Lai^ng  and  JJoyigAan^  jo^otly .iwitU  the  r^t      i^^^- 
ofi th^w.p^njtners,  cmsut^tii^e,  ^h^  K^tijt  Jns^ranpf    The  kino 

titf ing  a  pjirt  of  ,$h*tj  cfffppi^)^).,^^  ,qf  S)^^  Test 
ef  th«  x:omj;>apy^,piHi  '^',^9m?^^Vf^^^\y^9  thp 
«M|>e,*Wi^  asr  if  if.  ^fi4.,rifH,jHi,,}:b^,  te^x?^.  pf  the 
hiqwiiitiofl^  t(>.findi^i)t6.,4afi.t^,thf;bj,  (fhat  is, 
Larking  ^m^Houghan^)flM^  the^o^erprpprietors 
ofthQ  company.  Then  that  being  the  sense  of 
the  writ,  the  inquisidon  pursues  it  in  substance, 
.though  not  in  words,  so.  that  there  is  no  substan- 
tial! variance  between  them,  and  the  inquisition 
13  warranted  by  the  sense  of  the  writ 
.   (If/    /  '   •• 

llie  last  objection  is,  whether  this  debt  is  suf- 
ficiently described  in  the  inquisition.      It  is  in 
fact  thus  doscril^ed,  that  the  bankrupts  were  mr 
^hteilXo  Lurking  ^iud  Hougham^  and  the  otlier 
tp^rti^er^  and  propnetors  of  the  qompftny  called 
the  iT^/i/  lif^uranc^  Company.      Now,  I  think 
jtl)at  is  a  suDiciept  dqicription  of  the  debt  which 
haa  beeii  sejz^d  i^^to  the  h^d^  pf  the  Crown ; 
4)ecause,  according  tp  the  cases^  all  that  is  neces- 
.fiary  is  that  it  should  be  found  with  cpnvenient 
.certain ty,,. ijl^t  .th^. party  may  be  ^ble  to  defend 
l^mfi^lf  )9^iw^»  ^ny  otl\er   persons  who   might 
,iafterwi^dia^Mj)?wdi3ppsqd   ^o   brij(ig..an  action  on 
l^heifi^ie.^pfount     That  is  the  rule  by  which  we 
ought  to  be  governed.    That  has  been  done  in  this 
oiisc;  ^foF;  t)ip,.defpnf|apti  might  make  a/lefence 
ftom  this  mquisition  against  any  future  action,  by 

ix  11  3  stating 
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idid.      stating  th«  fatitt  on  '^is'  recotd,  adding  only  pr<v 
.^^^^^     pjfer  ivermcilts  of  idfeutity,  a»  that  t*ie  plaintWh 

Rams  *ott  ife'  '^^^^  *^^  ^^^^  pets6&i 'ai'tf  fre  4e8ctlbfed  by  the  name 
and  i>mH.  of  the  Keni  Insurance  Company ^  and  that  the' debt 
is  the  same  which  is  required  in  every  action, 
Ntothirig  dioi«6»'«iatt>  «h*f  ^S*bUld^,  b*^  hfe(iess^  to 
e<)nst{to!rte  'A  j^obd  Wttfeto^^  Wttny  ^tibn  that'  hdlAA 
he  IWdtifehU  lie^edCtm^y^^lS^cteft^y^f^^^  tltfe 
sattie-dbbl.     ■•■'-'-    !"''^-*  ■    ''•  •'   '       '■    ^'"'^  O^ 

&AkiM^,  Barmi  This^s  ^m  appUcatibn  feftw 
tfhlix^  btwst  the  jtidgmeiityaxwl  in  'the  opini^m 
i>hat«  fbhtied  tipob  this  s«ibject^  iha^^  fOltoWetf 
itty- brother  GraAtfi».  I  think- we  oiight'WcIt^  fo 
go  <^t  of  the  four  comers  of  the'tedird,-  ittid 
u|ilcd  that  ground  I  am  of  opihibn  that  'thJs^*rafe 
must  be  discharged.  It  was  admitted  in  the  pfo^ 
gress  of  the  argument,  which  has  been  con- 
datted  with  ^great  ability  on  tiid  part  of  ^ the 
d«6s]idant|  that  almost  every  thing  necesiairy 
to  sustain  the  judgment  is  stated  on  the  record, 
and  it  is  admitted,  that  if  these  two  persons, 
Larking  and  Houghanif  were  not  connected' with 
the  company,  but  stood  alone,  and  if  in  their  in- 
divfdilal  characters  they  had  been  debtors  to  the 
Crown,  the  mandatory  part  of  the  writ  would 
have  been  warranted— ^nd  that  the  jury  would 
have  been  justified  in  finding  this  debt  to  be  due 
to  them,  whether  as  connected  with  a  banking  or 
insurance  company,  or  any  other  concern.  The 
command  is  to  find  whether  the  Penfolds  are  in^ 
debted  to  the  Kent  Insurance  Company^  and  the 

inquisition 
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iaqjUisitiou  in  effect  (iffdsith/ey  i^re.,i^bte4  to       1818. 
to  tjtie  jury  wkftqw*  .^B4i.tb»t.bftf  bfi9»  »Q  rfr  m,^i„oif 

,j,  ^n  tljfi  qnly,i}R^r^%B|  q»S^i<W(Jft  ^whether 
^^^nfifldh,  «^t^b^yii^fPfttiRfi!?d.^.^^d^bt.due 
^jtl^p  Jt^«(/w^vra;?fl«Gfti^j^^  viM  befwraiahed 
by  {his  record  with  a  good  defence  against  any 
claim  that  might  be  made  by  the  company  here- 
^fjtfir.  ul  viJl  jwt  weaken  that  whicii  b^  been  a 
^  ,i^\Uy  fttat^  il?y  my  loarn^  brptber  Wwd^  by 
.9^4il)g;a|iy.  observations  of  my  owiu  I  however 
<y)9q;^vfi.that  any  thing  which  is  left  uncertain 
jx^  ^  raa,dc  cfQrtain  by  supplying  the  deficiencies 
J?yiinwnsi9lli6uch'ft¥ermeikts  as  have  been  alluded 
tOK'  i  ,♦   I!  !» >;r»'"    .  .    •  •      r-  f 

.  TberefoiTf)  X ;  ftuf^  deaiily  lof  opinion  wiiih  \  the 
regtof  my  L^^ned  brotWjrs^  that  this  rule  ought 
tQ.be.dis?h^rgdd#i  V-  '    :  .  -  - 

vP^.Ouriifnk,     .      ,,,     ... v.,. >\  .,■,'...■•' 

.  .1      •     !     /.:),!     :..    .  I-  ••        •.'.'■     ''    *  •     ' 

''..>'  ;^  V  i'."!    :j'!  J     I  ill*  ■    'jik;  1       I 

i  "  >:>fiO'J   T)/i'i  ^    .    .5    i(>    ,7  i/f-  ^       »•     ■• 

H  H  4  Sir 
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1818. 

Appucauonto  NOTICfir  haJvingMbe^n^givien  %  tlie  itet^tidiiW; 
"dcr"oVtbe  that  he.  intebdb* td?  pk^^scttit  t<i '  the  Hottst  of  librflS 
ap^ii!  of*"  a  petition  of  ^  appetilJ^'  against'  '«he  ^  isfevferaP  oWteiV^ 
had^been^*^*     made  by  this  Court  in  the  month  of  -Nb^tiMl^^ 

ffiven,  shonld     «      . 

be  detennined,  laSt, 

would  be  more  ^       ^    .  .,«r>   r  ^    «   .r    •    . 

properly  made 

fp^i^'^j^f  Dauncey  sndJtailhdy  nawmtmA,  puftrttotft  fo 
ttau^J^t  to  notice,  that  all  proceedings  in  this  cause,  fbUfldfed 
fcwd'^idie"  °^  ^'^^'^  orders,  might  be  stayed  until  aftef 'tfie 
gj^j^j^jt^e  appeal  should  be  heard.  '  ''  ^■ 

■tupend  their 
order  for  ft 

given  period,  The  SoUcttor  General  and  Blahe  opposed  it, 
tain  extent,  on  and  principally  on  the  ground,  that  the  appHiear 
pniiraseof  ^  tion  should  have  been  made  to  the  House  of 
plSSr^anop.     Lords,  citing  the    case  of  Huguenin  w  Base- 

portnnityof       r       /    \ 

applying  to        •^y  {^J- 

tlie  appellate  <      .  < 

conrt. 

If  a  plaintiff  Gkaham,  Bavon,  I  havc  considerable  doubt 
^^wertoiS?  ^bout  the  propriety  of  the  present  application ' /o 
urrogatoriei,    us^  for  I  accede  entirely  to  .the  opinion  expressed 

the  course  u  to        •  •/  r  r 

make  an  order  by  the  Lord  Chancellor  mHuguenm  v.  Baselev^ 

on  bim  to  shew      -  o  %^ 

cansewhythey  that  ijt  IS,  at  Icasti  mucl)  mote  expedient  that  such 

taken  pro  <;9}i-   an  application  should  be  made  to  the  House  of 

'****  Lords,  and  for  th§  unans^n^oabletinQasea  given  by 

his  Lordship,  that  i^uoh-applieatiod^^'if  incouTagedji 

would  paralize  the  arm  of  justice.    In  subsequent 

cases  too,  the  House  of  Lords  has  been  declar^  to 

(a)  16  Yes.  ;80. 

be 
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be  the  proper  court  to  which  to  apply  on  similar 
occasions  (i),  and  that  an  appeal  lodged  does  not, 
ipso  facto  J  stay  the  proceedings.  In  the  present 
case  too,  the  court  of  appellate  jurisdiction  is 
more  ^specially  the  proper  tribunal  to  which  such 
an  application,  should  l>i&  acjldoesebdl,  feeoause  ^tMe 
Ilojisie  of  Ix>j^s  have>  iaj.faCrt^'fpaniod'tUr  case 

thrCJ^p^mity  ^   *,     r.  .:      r:*     -'\Us)'/m'^     -5     '•« 

As  it  now  appears,  however,  that  Tfilder^s  mort- 
gage was  not  quite  paid  off,  our  orders  may  have 
gone  somewhat  too  far ;  ndt  tliat  I  mean  to  ex- 
piiess  the  l^ast  doubt  abodt  the  propriety  of  it^'  on 
the  principle  on  which  such  of  the  Court  asi  cn^de 
the  orders  proceeded  j  but  under  the  circum- 
stances which  nbw  present  themselves  to  usj  I 
think  we  should  suspend  the  order  till  the  SOth 
of  Aprily  but  in  the  mean  time  the  orders,  as  far 
as  th«y  operate  ti>^^strahl  the  defendant  in  any 
respect,  must  be  coiisidered  as  in  force,  and  mui^t 
be  obeyed. 

WfOOD,  Bapon.  This  Court  has,  most  undoubt- 
edly, authority  tp  suspend  its  own  proceedings  at 
any  time,  and  the  practice  of  appeafls  pr6ve^  it; 
for  if  it  were  bo(und  by  its  orders,  the  right  of 
appeal  wbuH  in  many  instances,  be  altogether 
taken  awajHt^smts  •  of  «Tror  from  courts  of  law 
are  writs  of  nighty  ;smd  when  they  have  been 

(*)  Warn  V/CM^,  16  ted;  kw.-r^Wiltan,  V,  H^iliiin.  lb, 

sued 
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1818.      siuBdmifvQitfl'faaiiipiittiDy  tfaoy  suspend  the  pro- 
8irWimi«  tBedingb  tfiiajkcibnet  sm  dftbHajU9titi(S.  :  It  used 

iMmkA  to  rbefthoj^am't  imiappbabi  fTKHdnodurts  o£  ^quttji 
U^mkh.  vnjti)  ijijbe  iigeiitfnri:  order!  io£;  rth^i  .Hoiiae-  of  luoods 
iv'as'iniMla^i'foFirtbe'iptopaB^t  of  altering:  f^r)  ^tiie 
pnd^oe  Jb  rthafeiordai^edt,  iii)iS07«  >  But  :Bof with- 
fttwdtng  ttiltab  ordeiV]ithe>!Q(taifitrQ£:ChaQderylhas 
held  that  the  prQoeediagei'fAaJf  ^h$i  stayed .  OAi^spe- 
cial  application  for  that  purpose,  and  that  6uch 
an  application  may  be  made  to  either  the  court 
belowy  or  to  the  cmitt  of  appeal;  although  the 
Gbancellor  observes,  in  the  case  of  Huguenin  v. 
B'anley^  that  it  is  more  expedient  that  the  appli- 
cation should  be  made  to  the  House  of  Lords»  if 
it  can. 

I  shall  not  enter  into  the  merits  of  the  orders 
now,  further  than  to  say,  that  there  are  reasonable 
grounds  of  doubt,  and  that  is  all  that  is  necessary 
to  warrant  the  present  application.  I  myself 
thought  that  the  order  ought  not  to  have  been 
made,  and  as  I  am  satisfied  that  there  will  be 
found  to  be  due  to  the  defendant  a  very  consi- 
derable balance  on  the  coming  in  of  the  general 
account,  I  think  that  that  is  a  sufiicient  reason 
we  should  suspend  the  orders* 

Garrow,  Baron^  {after  having  made  some  ob- 
servations, justifying  tlie  ord^r?)  adtpittang,  how- 
ever, the  possibility  that  they  might  be  rescinded,] 

(c)  Vido  15  Vcs.  184. 

expressed 
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€icpressed  his  reluotant  concmrtncetwith  thede*  .If^j 
dsAon^foT  Buspeiidiagp  the\ord<c]iB\1dU«  tiip  (Hmc  g^vATutt 
uptatnt^d,  and  enlarging'thprtinie  for  paying -the 
tbwjdy  ^inU^'CoiiTt,  'initheiexplectaiiQn  tihat  ;kbe 
ittfeiidkotwoaild/io  thc>(iiLte!riorimaedii3  vtiligesoe 
ittibyln^iiig thembrfoore  Jbe^jEiDuMibf rlord^  and 
wiilYitbe  iiiiddr8tlttididg,^'ttia,b^the  defttadatit  WM 
toibeistUl  retrained  fmm  veceii^ing  tbe  fents  and 

!t  li   '(»..:      .     Orderedfthat  the  time  for  pay- 

^  ^'  I         .      ing  the  money  into  Court, 

1:-.  under   the   ordera  of    18th 

f  c^i>!*'  »      •  and  fi7th  Nmember^  be  tm^ 

larged  till  the  20th  of  Apritj 

and  that  the  proceedings  un- 

>!•   •  der  the  said  orders^  as  to  Ue- 

livering    up    possession,    be 

'      »         '  **  i9tayed  till  further  border. 


'By  an  order  made  in  this  cause,  6n  Thursday ^  I817. 
the  a5th  day  of  June\z&i,  it  was  ordered" that  ^sifcNoj^r. 
the  plaintiff  should,  on  Saturday  then  next,  shew 
cause  why  the  state  of  facts  brought  into  the 
office  of  tbe>!>^I«ity  Ktemehibr^neerof  this  Court, 
(to  whotti  *Mifeat«fe' stands'  rtftrred,)^  by  the  said 
defendant  Jd/MMorgak,  should  not  be  taken  as 
confessed  by  the  plaintiff:  which  said  day  of 
shewing  cause  was,  on  the  27  th  day  of  the  same 

June, 
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1B18.  June,  enlarged  until  this  day.  Now  (upon  hearing 
sirWATKiN   ^^  ^^^^  sides,)  It  is  ordered  by  the  Court,  that 

i-wBs  ill  case  the  plaintiff  shall  make  default  in  filing  his 
MoRGAH.  answers  to 'certain  miigpogptQTiie3j»ercl>ibited  by 
the  said  defendant  before  the  s?iid  Deputy  Remem- 
brancer fpr/  kis^  'Cxaiaiftiie^^jT'ty  *tli4?i  rxl^t  ^  day  of 
next  Hilary  Term,  the  said  defendant,  John  Mor- 
gatij  is  then  to  be  at  liberty  to  make  an  affidavit 
of  the  several  facts  to  which  the  said  interroga-r 
tories  so  exhibited  by  bim^  for  tha>  said  plaintifl's 
examinatiod,  are  intended  to  «pp}y?.< which  affi- 
davit the  said  Deputy  Remembrancer  is  then  to 
take  into  his  consideration,  and  procvod  in  the  ac- 
counts and  enquiries  now  before  him>  under  tliQ 
dfeoree  in  this  cause.  it.. 


I 

.<-  il     i«   >>  'J  '      .     «  O    •  ■  ■    ; 

r     .    •     «  :   ■  :        ..  1  ^      ,  .  •     , 


IN 
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I  ■     ''.!•  I   J      1  .    Ml  tl     1        *if       J. 

'    IK  THB  EXOBfiCIITSR  OHiUMBER.^         <  . 
^^'Cbl*flrt^*]ktC*H:^R!l>S;'l-^;4G»H^  BARON. 

1818. 

THe  Mator^  &c.  of  the  Borough  of  Reading,  and     v^%^^ 
their  Lessee,  v.WiNKvro&TH  and  others.  ioivF»Sirf. 


The  Corporation  of /2ari/i;?^  filed  the  present  bill  Biu  for  tbe 
(IBIS)  against  the  defeiidant8,«-^praying  that  they  ciu^ged  to  b« 
might  be  declared  to  be  entitled,  by.  immemorial  the  dei^nda^ 
usage  and  custom,  to  have  and  receive  the  tolls  bl^duefrr'^m 
thereinbefore  mentioned,  for  or  in  respect  of  all  toAdrSS?^ 
corn  or  grain  sold  in  the  said  borough,  either  in  accoSt,  wd"" 
the  market-place  there,  or  elsewhere  in  such  bo-  ^rniiet^^ 
rough,  or  on  the  market-day  there,  or  on  any  jj^eri^^to  ^^* 
other  days,  and  either  by  sample  or  in  bulk  :  and  ^'"'"J.JfJ'^'? 
to  have  such  toll  paid  to  them  by  the  sellers  of  ^i  piaintitJii 

^  •'  .  bad  not  pre- 

such  corn  or  Q:rain : — and  that  an  account  might  vioMiy  esta- 

^  .°.        blished  their 

be  decreed  to  be  taken  of  the  several  quantities  right  at  law. 
and  species  of  com  or  grain  sold  in  the  said  bo-    Theqnestion 
rough,  since  the  beginning  of  the  year  1811,  by  tion  purely***" 
or  for,  or  on  account  of  the  defendants  respec-  b^eclded^at 
tively:   and  of  the  quantities  and  values  of  so  court  ofcqiSty 
much  of  such  corn  or  grain,  as  ought  to  have  ^SScTn'^rd'S 
been  rendered  or  delivered  to  plaintiffs,  or  their  pf^n^ilr" Uv- 
lessee,  for  or  in  respect  of  the  said  toll;  and  that  Krihe*'*** 
the  full  value  of  such  toll  might  be  decreed  to  be  ^rtahTa^hUi" 
paid   to  plaintiffs  by  said  defendants,  their  said  ^^  an  account 

lessee 
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MIfc      leisffiifte  eoiiBttitnigl'tDlnid)  j^yments  being  madtf 

Tlli  to  plflinliflFft    •'    'i.'il    !nf  --•    ■.  •   -  »).;• 

OfRBAOIItlSL.  t 

wms^Sfomif      ThiJiWU  fl^Q  fortbi ^i^UMtttifffi^.titto^  as  dbduted 

that  tb^jf/  pote^^]iA^)OO..tb^  .dJAM^ktijm^ 
become  vealie^  i%b  thf^Cfdwo^  aoiiongfit  whibhl  Maaa 
a  privil^^  toi ./tftke)fl3s iftoU.oiie^ quari:  (^ jt^eijr 
quarter  of  whaat,  irfe^bbiibQy^  oats,  malt^  and'  othef 
kind  of  eofid.or  .gjrain^  broyg^t  XBto  the  Mst^dmg 
market  to  t>e  8old,&o«  and  a. proportional  ptrtSto^ 
—that  that  privilege  Queen  Elizabeth  had  by  let- 
ten  patent,  granted  to  the  fikuntiSiy  in  ceoisi- 
deratioQ  of  their  keeping  the  bridgeavand  qtark^tt* 
place  •ef  the  borough,  aild  stveetakkdiiig'thdrffto^ 
in  iepair-^^pay tng  to  •  the  C  rown.  a>  fee^&rm  ttnV  «f 
Sfl/«i^-^nd  findimg  a  schoolmaBter,  fbr  cver^  to  teMh 
grammanr  within  the  borough-  «  •  •     .  / ;: 

Theibill  thien  charged/ that  the  defenkknU  h^ 
sold  divers  quantities  of  com  and  graiA,  brdugbfc 
to  the  toapket  for  sale,'  eiiher  in  sample  or  fen' 
bulkj  'and  which  had  been  dfteru^rdft  delivered  'to 
the  buyers*  thereof,  witiioiiit  rendering  the  accos^ 
tomed'toU; 

The  defendamts^  by  their  an^6r,>'Steited^  tSvat 
they  wete  (smostfy)»corBhdeal6rs'  and  ikmers-^tbat 
soznteofi  them*  retfided  within,  (al^d'S^eibe 'wkbout* 
the  boroughf^^odmitfeed  their  iKtving  sold  corn  and 
graiil  iii.th0fi9aid  madkeO-plaise,  buC'^veited*  that 
all  such  corn  had  been  sold  by  sample^  and  not  in 
bulky  each  of  such  samples  being  a'  back  of  com 

or 


or  grain,  pitched  and  exhibited  in  the  market-      161II« 
place  on  a  market-day— -and  that  in  other  parts        ^p^ 
of  the  said  borough  than  the  market-place,  they  JJ^uSite* 
had  ^Id  com  both  by-filaai^leJaiklm'bulk,  all  -|r_,^__^ 
which  had'been  aftenmrfs  daliverifed  tt>  the  buyer.  »*  «<«"««• 
And  they  Mifamitted,  that  tlie  iiiktiiitiffi  were  only 
entitledto  takeitd>l>on<  tteot^ovil  conbiiied  in  the 
sample  sacks  so  |ntchdd  'in  >ilie>  tn&rk^t-placc>  and 
that  they  were  not  entidddto  iny  toll,  eM^er 
from  buyevsi  or^eHers^^m  amyioom  isold^dwheror 
in  the  boiougb  «hfm  tlie  markethplace; 

Jervis^  AgaPyZxiA  Parker ^  for  the  defendants; 
objected  k^Mmmd^  that  the  plaintiffs  had  no  equity* 
ontvthich  the  Court  could  entertain  such  a  8uit>t44| 
that  if  thece;had  been  any  substraction  of  toll  legail  j^ : 
due^  the  pjaintifft'  remedy  was  at  law  :~-and  thalL; 
they  had  no  right  to  resort  to  a  court  of  equity  itt' 
the  first  instance,  until  their  claim  had  been  esta- 
blished before,  a  jury*     Aftd  in  support  of  that 
objection  theiy  citedrtl^e.  following  casesr  frotn^ 
Bunbur^'^Disney  v«  RoberUon  and  alno4iher  (0)^ 
where  a  biU^  filed  fortoUs  lor  landing 'X)f!goods^< 
was  dismissed  jper  tote^  Ct^ra^i^,  as  being.a'iilatr»- 
ter  proper  at  law,  and  as  a  bill  could  be  of  ]iQ>we^ 
for  it  could  not  preclude  any  body  but  the  de- 
fendants, i  isml  .tliat  ibeqause  it 'was  not,  likee^'hill 
of  peaces  (baa4it)g>;Qn);aU  >pi^rt)es^-*^J/re  ;4«l»0iniej^. 
General  VkiJffrel  l^lt),  wJfcich  Wab  the  case,  jof  a  badi  - 
filed  fo£  ,  the^  putp^ffet  iofl  lettabli^J&AUg '  1%  (righA  to 
toU$t  ]|»>ai«ainorvvl^^befit^l4:fae'iC<^]ititinti^^ 

<a)3iBib(:4iUM [<-;!. I    (fr>  Bunk,  te^ 

inclination 
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1816*      incliuatiop  to  dismiss  the  bill  for  wwt  of  juriSK 

^j^        dictioD^  but  it  ultimately  went  off  on  a  point 

JJ^^SiS;  ^^^^  ^y  ^^^  evidcD^cei      In  Tbe^  Teton  ofPofik 

\.  Bennet  (c)^  the  Cqurt  retjuped  the  bill  only 

because  the  ^^efep^^qtj  ih^fi  .^dmitt-ed  the,  plaiji- 

tiff^lrig^t.  .  I^,thi!,9^.9f  J*^  Tm»  qfrNM^ 
tinghajn  y>/f%!i;(^,,,^.jiifl^  biU.fof  tpll  of  fhi^ 
per  top,  fpr  goi^^  ^^yjgf^t^  m  tkf  Trmt,  w«  4c-, 
niurr«d  to^  qn  ,tl^f),grjC>updithAjt  it  was  praparly 
determinable  nt  l^w,  l^y  action  Qr  distrq^^  ^^ 
the  rather  foi:  that;  ijt  did  not  appear  by  the  *iU 
that  the  plaintiffs  had  ascertained  their  tttlae  at 
law.  On  the  argument  it  was  insisted  for  the 
plaintiffs^  that  the  bill  was.  m  the. n^t|lii9;oC-il>^iIl 
of .  peace ;  to  which  it  ^as .  aii?w^rpd,:  tlj^itlie  ^. 
fpndant  was  a  strafliger^  ^aqci.  thereftpffi  ifi  jcq^^UJ  js^ 
bp  a  bill  of  peac?.  S«con41y,  tl^.  pjftinliffs'  cpup- 
sel  insistedj  that  there  being  a  fee  farDQ^,rent<  pay^ 
able  to  the  Crown,  reserved  by  charter,  it  was  a 
prerogative  case;  but  th^tgrQpn^.fililc;^  IWQMVe 
the  rent  did  not;  appear  to  \)^  re^gri^ed  out  of  the 
toll,  ^nd  ,  therefore  the  dpmurr^r  was.  allowed^ 
S9  here  .the  dpfjEwlants  ar^  ,&trang^s,^aud  tlie 
rept  i^^ot  f^fterved.Qpt  of  the  toll,  and  there  Jws 
be^p  no  trial  a,t  law. 

The  Zord  Ch't^f  ,Bar9nf,  however,  declared 
himself  tp  be  ckarly  of .  qpipion^  that  tbie  plain- 
tiffs were  entitled  to.  proceed  witbtbe^suit    . 

Th?  plaintiff  then  proved  •  by  the  depositions 

(c)  Banb.  260.  (d)  Bimb.  830. 

of 
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bF  iftany  witnesses,  their  conStatit  receif)t  of  the       Mie. 
toll,  as  far  back  as  Kviti  j  ih^ihory,  arid  that  it    /"^jj^ 
was  taken  out  of  tlie  seller "S  sample,  if  sufficient,   ^g^^ 
or,- if  noi,  6ut  of  the  corn  k'ffetW^rds  delivferei  to 
the  buyen,  aird  that itf had  tiytk'feWen  ^lictlier  the 
cdrd  wM  sold  bn  t^e  biartctet-dyy  dr  *on  kii^  bther 
rftt^,  br  in  the'  mftrket-^pftfee'br'  m  kHy  \)We^  part  of 
tbif  borough.    They  alW^foVcia  1^6  repaJrdf  the 
britf)ge^  and  niirtet-pliee/'it-tfit'ekpeiit^ebf  the 
corporation,  and  paynffent  of  Ihe  fee'  fttrti  rent 
to  the  erawn,  luid  |>ei:forrifl«nce  cff  ihe  other  con* 
sideratbns. 


They  then  piltin  the  dharter  of  QfleetiEHza^ 
hihf  ^nA  a!  defci^ee  of  the  14th  of  Jac.  I.  in  a  suit 
between  'theimeli^esi  and  Green  and  others,  and 
the  depositions!  of  witnesses  read  on  the  hearing 
of  thatcatfse'.  ^  ' 

-On  the  evidence  ftf  those  proceedings  being  of- 
fettedj'it  wai  submhtfed  on  the  part  of  the  di^ 
fen'dfttfts,  tiiat  the  decree  jn  that  cause  ought  not 
to^beirecetvtd*Jh  evidence  in'  this  suit,  whatever 
use  the  plahitjffs  might  make  of  it,  in  the  way  of 
citation  as  a  precedent^  because  the  partresr  (dd- 
fendants)  were  not  in  the  same  hkterest,  nofr 
stood' /wri  ^iir^ytftasmtteb'  ais  the  defendants  ou 
that  ocowrtoh  'Aterfr  iHeertetar  df '  thte  botot^h;  and 
the  present  iit4tx^i6tti'  Mtrettit^t^zitd  tlmt  this 
wad  a  bill  filed  to  Establish  the  plaintiiF's  claim 
unifeK^lly^'  \i4ifereas  ihe  objeet  of  that-'wat  ar  de« 
mand  of  to^ls  froni  certain  individuals  only,  and 

VOL.  V.  •  II  Avho 
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j  ldi9.    '  who  h4d  admitted  I  t:^lt.t)ie  toll  had  been  paid 

^^^     immemorUilyi  iwhifih  ^^psp ,  d^^uf^ants  deny.    In 

^[^jw^^.  that  case,  alsa,,,iio;ap,jbujli.fr^eewn  were  iat^res^^^ 

.wmwonn  ^^  ^^^  whole,  migh.1  l?aye  hieen  cx^llusive^  c^r.at 

w4^tiien.    least  if  a  decr^  t^ptjwi?en  such  parties  yefp  }ifi\d 

to  be  binding  jcm  atr^gefs^^t  would  open  (^.^cUpr 

to  coljusian  and)ftau4..  .  rj    ..  ;  '  hi 

Tlie  Lord  Chief  Baron,  however,  permitted 
the  plaintiffs  to  give  the  decree  in  evidence,  ^[i/jpw* 
turn  valeatf  on  its  having  been  shewn  that;  ,tlite 
bill  and  answer  had  been  searched  for  and  could 
not  be  found — saying,  tliat  if  it  were  col|u?iye 
the  defendants  should  shew  it  to  be  sp,     .,    ,^  ^ 

The  foregoing  evidence  for  the  plaintiff  having 
been  then  read,  \  -  ,\        \ 

Dauncejff  Martin^  and  Barker.^  j^ijl  that  evi- 
dence, and  the  authority  of  the  decree,  rested 
their  case.  .       .        ,  ^ 

As  to  the  decisions  Avhi<:h  had.lb^een  cited,  tney 
submitted  that  what  was  to  be  collected  from 
them  waa  elitii?cly  in  favoui;  of  the  plaintiffs' 
claim,  for  in  none  of  them  had  the  Couft  dis- 
missed the  bill :  and  they  contended,  that  they 
ought  Aot' to  he  driver^,  tp,.thfi.,Tij5pe)^sity  of  a 
previous  .trial  at  ]^w,r  luples?  tji€;ir,  jpmedy  wa» 
solely,  or  more  effectiially  ,to  be  fo^nd  there ;  but 
a  tjourt  of  equity  has  a  concurrent  jurisdiction*. 
In  the  case  of  Th^  Corporation  of  Carlisle  v., 

mison. 
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nelson  (e)y  the  Lord  Chancellor  over-ruled  a  de-       IWB. 
murrer  to  a  bill  for  art  accouut  of  tolls  tliorough,        ^^^ 

which  raised  tlie  question,  whether  a  bill  lay  for  ^^g"^^^- 

such  a  tdll,  tlie  oM^ctron  being  that  the  plain-  ^     ^' 

'  "^  ^  *  WlMK  WORTH 

tiffs'  remedy  was  at  law ;  and  in  the  common  case    vA  others, 
of  bills  for  tithes  the  plaintiffs  had  no  doubt  a 
remedy  at  law,  yet  such  a  ground  of  objection  had 
uever,yet  been  taken. 

In  the  present  case,  the  decree  already  made 
having  established  the  plaintiffs'  right,  (they  sub- 
mitted) had  rendered  it  unnecessary  tl^at  the 
plaintiffs  should  first  proceed  jit  law ;  and  neither 
the  existence  of  thie  custom,  or  the  legality  of  it, 
has  been  denied. 

[Lord  C/iief  Baron.  There  have  been  cases  of 
this  sort  decided  by  Lord  Kenyon  and  Lord- 
ThurloWy  where  no  action  had  been  brought.] 

They  then,  suggested,  that  if  the  Court  should 
consider  that  an  action  at  law  was  necessary,  the 
bill  might  be  retained  for  a  year,  with  lib<?rty  for 
the  plaintiffs  to  proceed  in  the  mean  time  ^t  law: 
and  they  cited  the  case  of  The  Duke  of  Leeds  v. 
New  Radnor  if)* 

For  the  deferidants  it  was  contended,  that  if 
the  plaintiffs  were  entitled  to  toll  on  the  bulk  of 
the    com    sold    by  sample,    they    might    have 

(e)  13  Vei.  270.  if)  2  Br.  Ch.  Ca.  338.  610. 

I  I  2  brought 
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idiB,       brought  an  action  against  the  sellers  to  recover 
^^        It.       The  Bailij}]  S^c.  of   Tewkesbury  v.  Brick- 

^RBADiffG*  ^^^'  (^^'  '^"^^  having  insisted  on  the  objection 
„  ^'  before  taken  collaterally  to  the  bill,  of  a  \rant 
andotben*  of  equity,  (not  having  previously  established  their 
title  at  law,  without  which  they  would  have  po 
right  to  a  discovery,)  tljey  submitted,  that  such  a 
toll  as  was  now  claimed  never  could  have  had  a 
legal  existence,  for  it  M^as  at  once  a  claim  of  a 
market  toll  and  a  toll  thorough,  and,  founded 
Ijoth  on  prescription  and  grant :  and  it  is  claimed 
not^merely  for  corn  sold  on  market-days,  but  ou 
every  day  in  the  week,  and  in  every  part  of  the 
.  town— that  there  was  no  evidence  ^vcn  of  what 
tolls  the  abbot  had,  and  that  the  toll  decreed  to 
be  paid  to  the  plaintiffs  in  the  suit  in  the  reigu 
of  JameSy  was  quite  distinct  from  that  now 
claimed,  and  it  did  not  appear  for  what  the  bill 
was  filed— that  there  was  no  consideration  for 
the  toll;  for  the  abbot  was  bound  to  repair  tlie 
bridges  &c.  not  in  consideration  of  the  tolls,  but 
of  his  possessions  in  Readwg^  and  tlie  fee  farm 
rent  reserved  to  the  crown  by  the  charter,  was 
payable  not  out  of  the  tolls,  but  out  of  the  rent 
or  certain  houses  in  the  borough,  the  property  of 
the  corporation. 

They  cited  the  case  of  Hill  v.  Smith  (Ji\  as  esta- 
blishing that  a  prescription  for  toll  in  respect  of 
goods  sold  by  sample,  and  afterwards  delivered, 
could  not  be  supported. 

{g)  2  Taant  130.  (^h)  4  Taunt.  520. 

Tliey 
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They  also  submitted,  that  the  plaintiff  should       ISW. 
have  filed  separate  biris  against  each  of  the  de-         ^^^ 

fendants,  for  their  interests  were  not  joint.  Dilly  mayor,  &c. 

Y.Doig(i),  «    *•      ' 

^  and  others. 

RrdHAfllDS,  Lo7'd  Chibf  Baron^  now  delivered  lothFOnwry. 
judgfinent.  Having  stated  the  nature  and  object 
of  the  suit— It  is  (said  his  Lordship)  sufficiently 
proved,  that  these  tolls  formerly  belonged  to  the 
al)bey,  and  that  they  passed  to  the  crown  on  its 
dissolution  and  from  the  crown  to  the  plain- 
tiffs': and  I  apprehend  that  the  plaintiffs  are  en- 
titled to  the  same  tolls,  whatever  they  may  be,  to 
which  the  abbey  would  be  now  entitled,  in  case 
it  had  not  been  dissolved,  and  still  retained  this 
part  of  its  possessions, 

Then  the  questions  are,  whether  the  plaintiffs  are 
entitled  to  all  or  a:ny  of  the  tolls  demanded  by.  the 
bill,  and  having  sued  for  them,  whether  they  have 
a,  right  to  maiRtain  this  suit  in  a  court  of  equity 
against  these  defendants.  The  first  is  purely  a 
legal  quesjtion,  and  it  seems  to  me  that  it  cannot 
with  propriety  be  settled  in  a  court  of  equity, 
without  a  decision  first  obtained  in  a  court  of  law; 
but  I  also  think,  that  with  the  advantage  of  a 
legal  decision  in  favour  of  the  plaintiffs,  a  Court 
of  Equity  has  jurisdiction,  and  may  support  the 
claim,  and  make  the  decree  which  is  prayed  by 
^he  plaintiffs — at  least   to   a  certain  extent,    as 

(i)  2  Vefc  486, 

I  1  3  far 
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1918.  far  certainly  as  to  establish  the-  custom.     There 

^"^^J^  are  many  cases  which  have  been  decided  within 

M^9R,Ac.  the  principle  on  which  this  case  is  founded ;   in- 

,„    1^'  deed  most  of  the  cases,  fif  not  all  of  them  which 

IT  IMK-lVORTff 

andothire.    havc  bccu  citied    for  the  defendants,   admit  the 

.  .  .  « 

principle,  even  where  th^  decisions  hav^  been 
adverse :  and  it  appears  to  me  that  Loal  Ha^d-j 
xvicke  decided  Tftc  Mayor  of  York  v.  Pilkington 
and  otheis,  in  1  Atk.  upon  a  grojund  which  calls 
upon  me  to  maintain  this  bill  in  favour  of  the 
plaintiflfii,  against  the  objection  of  the  defendants, 
—provided  the  legal  question  shoald  be  decided 
against  them.  I  see  no  difference  in  principle 
between  the  case  at  the  bar  and  the  cases  respect- 
ing tolls  to  a  mill  where  several  tenants  claim 
a  title  to  profits  in  the  toll,  and  cases  which 
respect  manors  and  other  places  where  customs 
prevail,  and  where  the  courts  maintain  suit®  to 
establish  tbem.  I  think,  therefore^  that  this  suit 
is  proper  with  respect  to  the  object  of  establish- 
ing the  plaintiffs' right,  and  if  the  plaintiffs  suc- 
ceed at'  law,  the  Court,  I  think,  must  pronounce 
a  decree  accordingly. 

It  has  been  urged,  on  the  part  of  the  plaintiffs, 
thai  a  decree  has  already  been  made  in  favor  of 
the  corporation  upon  this  subject;  and  that  there- 
fore the  Court  ought  now  to  proceed  upon  that 
judgment,  without  sending  the  case  to  the  consi- 
deration of  a  jury  in  a  court  of  law.  Doubtless 
every  just  deference  will  always  be  paid  to  the 
judgment  of  a  Court  in  former  times,  but  the  case. 

referred 
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refemed  to  does  not  gpvepi^alLith^  questions  in      iffl^ 
thU  case,  and  I  tbii^k  al^o,  tjp^jtfijp  ,qther  respec:ts     "^^ 
it  .do?9  not  appl^y.  tQithejiOap^  ^^w^bejEpre  t|ie  ^^^^^\ 
CpMTlt'  .That  bill,  it  is|tnip^,trj?at;^d  tbe  defend^  ^^^^.^ 
aq|s  fioitas  p^rtiq$^,w,i>o  )^.pp  fiop^ecjtjjpp  with    andiottw*. 
tfe^tlcojTpiofation,;  ib^  iifl^yry^}^J^^ ;^myf^v^  in- 
si^tf^  tfeat  .thqjr  w«c^  ,ffe^f(^^,,  an^  jtbjerefqre  .ex- 
empt. fVovn  the  pp.y^^e^^;,^9j5' tjip^  t^Ij[t^v\  A    the 
he^^riflg. it  appeared  th^t  t^eyv^ere  freemen,  and 
judgment  was  .given  againrt  thero,  they  being 
fr!eein*»  acconding  to  their  own  shewing-    Now 
the.  p^resent  defendants  are  not  freemen,  and  it 
do^snot  follow  that  they  are  in  the  same  condi- 
tion, with  tbosp  defendants.    They  thought  that 
the  circumstance  of  their  being  freemen,  excused 
thfcm  from  the  liability  to  the  toll.    We  do  not 
know  how  the  Court  might  have  considered  this 
defeiifce,  if  it  had  been  set  up  in  that  case.    At 
alLcvents  it  appears,  that  that  decision  was  against 
freemen,  and  the  present  bill  is  against  strangers, 
that  isi  persons  who  are  not  freemen. .. 

In  that  view  of  the  case  I  feel  it  my  duty  not 
to  decide  in  favor  of  the  plaintiffs  immediately, 
notv/ithstanding  that  decree:,  and  if  that  decree 
had  not  been  in  existence  I  think  it  would  have 
been  impossible  to  urge  the  propriety  of  my  de- 
ciding withqut  ,a^  enquiry  in  another  place,  and 
therefore  l.feel,.itjfly  duj:y  to  retain  the. bill  for  a  ' 
twelvemonthi;  jwiltjipliberty  for  the  pl^inti^s.  to 
bring  an  action  qr  actions  against  1;he  defendants, 
{IS  they  shall  be  advised,  with  liberty  to  the  Judge 

1  I  4  to 
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msk      t#  mifin§  (he  pMltea^  in  respect  of  what  tolls  tho 
^"^^^     v^dict  or  verdicti  shall  be  had. 

BUxoVy  Iet* 

4lf]te41IU|09 

^     •'  It  must  be  borne  in  mind  too,  that  thi«  is  a 

case  of  toll  f\^^f4  ^^f  9Pm  J^W  by  sample,  and 
not  only  in  the  market-plaire  but  elsewhere,  and 
theseiore  the  issue  must  be  so.  framed  as  to  meet 
all  those  points.  ,^  -    rr 

:  i .  7      .        .  ,  if 

pecree  accordingly.  .   t  , .  t 


The  Costs  to  be  reserved  generally; 
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..        vf.'  I 

De  Whelpdale  v.  MiLBfjRN  Enid  others.        lottF^Jiy, 


\f^HE  plaintiff  wa§  lessee  oiT  the  impropriate  rec-  Amearareof 
tory  of  Qumwhittony  (Cusnberland^)   under  the  SieinUea*of 
pean  and  Chapter  of  Carlisle,  and  he  had  filed  ^ra^md*^ 
this  bill  for  an  account  of  tithes.  ^^^""^ 

The  plaintiff  had  filed  a  similar  bill)  in  1809,  of  corn  has 
for  the    same  object^   against    other  occupiers,  memory  itieap 
Tliey  pleaded  the  same  modus;  but  the  Court,  on  p!S^uh, uada 
that  occasion,  decreed  an  account,  (without  pre-  p^ent  tZ 
judice  to  the  defence  in  any  future  suit,)  because  VH^^^Mk^iB 
they  had  not  properly  laid  the  modus,  in  having  SlitSooS 
stated  it  to  be  payable  *  by  certain  occupiers/  JwAaDd  "^ 
without   shewing  more  particularly  by  whom  it  ^SSl'the^ 
was  payable.  '  Vi^VZu. 

or  district 

Those  defendants  then  filed  a  cross-bill^  to  esta-^,  go^toaoim^^^ 
|>lish  the  same  modus  against  the  plaintiff,  as     An  answer, 
lessee,  and  tlic  Dean  and  Chapter  of  Carlisle,  as  ^ctorttofbiu 
impropriate  rectors  of  the  parish;  but  that  bill  S^^^m 

the  o^a  certain 
measnre  of 
mealy  as  to  oae 
(mrvy  admitinif  that  the  paritk  Is  exraipt,  in  consideration  of  a  commatation  Ibr  meal, 
is  |kot  oolj  admissible,  bat  strong  evidence  to  prove  a  dUtrict  modos. 

A  modus,  laid  to  be  payable  by  *  certain  occnpien/  uncertain  and  insi^cienf. 

In  a  bill  to  establish  a  modos  against  a  dean  and  chapter,  as  rector,  the  ord  jiary  and 
patron  are  necessary  parties. 


MlIiBVRIf 

and  dthierif 


W9f^     tjipi .  I4)r4,  J  ;Cywt»f,  1  iBai^st.'  ^rd«red  to  =  stand  over, 
de^hklp:   (givin($^jtll^r$jiitQ(amw^,.<m»rpayring  the.  costs  of 
*^i  r       thp  f%,;).  I  fot .  dqfepf  xrf;  pf(<)y er  .  parties,' ;  the .  .C|rdi- 
©aj:yi  (lrtie^;IJiliopt!p£)iCtfi)^i^fe;)'  ,iiot  f  Iwivirig^  bteen 
p}adevM8fe3ldiWti>i.,([  ?n~  [[i    ,.    )  ,s-    .fit  r.hin 

The  present  defendants  seit  up  a  parochial  mo-. 
(iii^  of  ^flifeii^mkepsriof  Q9ib  or  »harerbieaU  tpa^^ible 
yearly,  an  or  about  the  1st  June^  to  the  reotof  &e. 
in  lieu  of  l^e  tithis  of  com.  and  grain^  by  theses 
yeraL^nd  respective. ocoupicj^  of  IwdsiwijtUiiijtli^ 
parish » of  C?(wwAi«w.    And  .^il^ey  fi^r^het  W^tf4, 
^mt  for  the  convenience  of  tbe^severaL  oscupteirsi., 
th$  eskeps  had  been  apportioned  in.iCerttiinj^ivs 
aniQQgst  themselves,  by  agpeetaient,  l^t  th^):  li)ie 
Hfi9tfli^  ,w.as  Gjatitjed  to.  aiesort  -to  i^ny  of  ith^  qocu-: 
gA<f&  ^F  paymqnt  .  ;    ,    .....    .    ,.t    ....  i^.    w.-r 

•►f  ••*.;;  '  ■      1        '  ■      .        .  *     I   'J      .''..1    :  ^  ' 

,  iXl^  pteintiff  endeavoured,  by  laid  Irt^es^of  the 

tifch^s^  irotpmng  to  the;  rectors  lai  Ttiit  of  6itmn 

'  esHeps  of ')niealiL  aiul  /crthei^ .  qvidftpce^  to  slicw  that 

tli-e  fift^n  e$k«4^^-0f  (oatuieftj  ivtff^  ^id,{»Qj;.:^ 

ititliQ^  •to>the  rectors,  but  as  r-eint,  in  cousequenoe  of 

'^\  jU;ii[ddr6rtaadiug  between  their .  leasee,  and  the 

QQcppjera/'producingf  a  contributory  arrangement, 

co;lfor'BiaWc  with  snoii  paym^nt-^or  if  that  were 

i»ot  60,  that  it  ,wp5^  at  most,  9.v|arm.  moKiiis;  cover- 

,j|ng  only  tfce  re55pectiM«>fttrmb  of  )tlie  wveml  con- 

jjiribwEtofSij  a<kd,nQ,t/^a!pay{miwi|iiift  Um  rofi^the  tithe 

.ftf  idQwafq^h^i;  whpie):p9.i^i$b«  <.iAndi>iiii«  ^support 

of,tii*t|P9rtft>f  Itheir.cflseJ  they ^  shewed,  that  there 

Avere  several  farms  which  did  not  bear  any  part  of 

the  coatributipn  toward^ithc  payment  j.  and  they 

contended, 


cqntcndod,  that  if  they  were  Rirm  mdduses,  they 
^lid  not  cover  any  other  part  of  the  parista^tha« 
the  p&rticular  famisi  iitor.aQy  peat  of  thb  itetvljfi 
inchsed  lartds  boJongiog  Xo- tlie-fottiis  inclosed 
under  the  36  Geo.  IIL-r?as  held^teiMdMCWilifer  v. 
IVatson  (a). 


48r 
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Db  W«ELF<- 

v.     . 
Ml|4IURM 

«nd  otlierk. 


<The  defend^BtSy  on  thebthei;  hand^  'plt>V6d  g«t 
neral  non-payment  of  the  tithes  :*  and  tbey  gave 
in- evidence  the  anaM^ar  of  the  Dean  and  Chapter 
in  a  suit  instituted  against  them  in  this  Court,r  in 
the  Sd  JatrtQS  IL  by  John  Bird^  owner  an4  bccil^ 
pier  pf  an>  estate  in  the  parish,  to  establish  a  modu^ 
of  three  bu^heh  of  patmeal  in  lieu  of  ali  iitkM. 
Iri  that  taiswei*  was  the  foUowing  passage:^ 
^*  These  defendants^  say,  that  the  tithe  of  wool  artd 
lamb^j  calves,  foals,  pigs  and  geese,  and  all  oth^r 
mixed  and  small  tithes,  are  due  and  payable  in 
kind  by  the  said  parishioners;  but  as  for  ptaldial 
tithes,  they  do  beKeye  that  they  are  payable  and 
paid  yearly  by  the  parishioners,  in  general  certain 
measures  of  meal,  (to  wit)  fifteen  esk^ps  of  oat- 
meal, for  and  in  lieu  of  the  tithe  of  com  and 
grain  growing  within  the  said  parish  and  that  ti4e 
oomplslinant,  for  his  particular  part  and  pwpw- 
tion  thercbf,  doefe' pay  three  bushpls  of  iMeal,  or 
theiTaboits,  yearly^  fav  hh  tithe  of  com  ^and 
grain;  but  these  defendants  know  not,  nor  do 
believe  that  the  said  oatmeal  was  ever  paid  by  the 
complainant  oi' his -ancestors,  or  accepted  and  ^re- 
ceh'cd  by  these' defeildanti,  and  thilf  ipttttfecfes- 


(a)  5  Bttrr.  lata. 


sors. 
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.     CASSfi   IX    THE   £XCU£QXJKK, 

»ors,  in  full  of  alt  tithes  for  the  said  messuage 
and  tenement,  as  in  the  bill  is  suggested,  but  only 
fLS(  a  modus  for  and  in  lieu  of  the  tithe  of  corn 
and  grain  as  aforesaid /'• — The  counsel  for  the  der 
fendants  also  adverted  to  the  local  case  of  Sewcll 
V.  The  'Dean  and  Chapter  of  Carlisle  (b),  iu 
which  this  modus  was  recognized  as  being  a  well- 
known  subsisting, modus:  and  they  contended, 
that  this  was  4 'parochial  modus,  and  therefore 
covered  the  newly-inclosed,  as  well  as  the  old 
inclosed  lands  allotted  to  the  farms.  Stockwell 
V.  Terry  (c),  Bishop  v.  Chichester  (d). 

'  The  discussion  of  this  ca^e  occupied  '^^Vefal 
diy^,  and  the  admission  of  the  answer  iii'the 
ciuse  of  Bird  v.  The  Dean  and  Chapter  ef  Ctir^ 
liil^/ai  evidence  in  this  cause, 'wai  strongly  bh^ 
jected  to,  on  i;he  ground,  that  the  Deati  And 
Chapter  of  that  day  could  -not  bin4  tlieir  succes- 
sors by  any  admissions — that  there  did  not  appear 
to  have  been  any  decree  in  the  cause — and  that 
the  bill,  in  answer  to  which  it  had  been  put  in, 
had  only  dct  up  a  farm  modiis;  but  the  Lord 
Chief  Baroti  admitted  it:  and  the  questions  ulti- 
miltely  Resolved  thcniselves  itito  that  on  the  corn 
wtjdasi  en  which- 


RicnAEDs,  Lord  Chief  Barbn^  iio\t''  gave  judg- 
mfeht;        '  ^■"  ■ • 


Itiis- admitted^  that  all  titbeablci  matters  are 

(c)  X  Vcs.  115. 

payable 
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payable  in  kind,  except  corn, and  grain;  with  the 
exception  of  that,  therefore,  there  must  be  a 
decree  for  an  account  of  all  the  tithes  sought  by 
tlie  bill.  [His  Lordship  theUi  stated  the  particu- 
lars of  the  claim  in  that  respect  and  the  defence 
set  up,].*  The  objections  wbicjh  were  macje  to. the 
legality  of  that  mode  of  commutatipn  (the  esikeps 
of  oatmeal)  were  not  very  earnestly  pressed,  and 
no  case  was  cited  against  it.  Tlie  only  question 
therefore  is,  whether  the  contract  is  sufficiently 
ancient,  and  whether  it  is  borne  out  by  the  evi- 
dence. 


48^ 
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It  has  certainly  been  proved  satisfactorily,  that 
nQ;tithe  iu  kind  has  ever  been  paid  in  this  parish 
for  c^n^^  ^s,  far.a^  memory  can  reach.    The  m,od^ 
of 'rendering  the.  payment  ^ncjiently  is  not  v€;i[y^ 
accurately  ^described,  nor  is  there  any  accouii^t  qf . 
its  origin  gryoa  eve^i  by  evidence  of  r^put^tJQp,; 
nor  any  explanatiop  of  the  reason  of  tlwj.  render,, 
unless  it  were  in  Ueu  of  titliea.    All  .pther , tithes 
are  payable  in  kind:  .it.mystn  therefQre,'ha>^ei;hadi 
relation  to  the  tithe  of  coin-    I  have  na  d^%jpl!^y . 
in  saying,  tliat  I  feel  considerable  embarrj^srp^iPIt ) 
on  the  evidence  which  has  been.giyep,,.  X^V^.p!?:, 
servations  which  have  been  ni^de  on  it  des^fy^ 
nmch  attention,  and  I  cannot  see  any  thing  which 
enables  me  to  say,  whether  the  payment  has^  been 
made  as  a  modus,  or  whether,  if  it  were,  it  has  beei> 
payable  for  the  whole  of  the  parish,  or  only  for 
parts  of  it.    But  the  answer  which  hasiibeea  reid 
relieves  me  frofn  great  part  of  the  difficulty. — 
[His  Lordship  read  the  passage  already  extiilcted,] 

That 


Uftvswkm 
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1818;  That  is  clearly  a  very  extensive  and  general  ad-^ 
DbWbblp-  inission.  Whether  the  defendants  were  well  ad* 
^l'^  vised  or  nojt,  y^  30  answering,  I.  do  not  pretend  to 
say);bif;;^after.  ^a^^^flmis^ipn  it  is  in^possij^le  that 
I  can  decree. an  account  of  .the  pvticuUr.t^the; 
unless  the  plaintiff  take  an  issue,  and  that  shall 
be  foimdiifl  his  favor. 


The  fdIlowiiig>  issUb^wafi  therefore  ordered 


Whether  ftom  time  Ac.  there 
have  not  been,  ^nd  was  then 
payable  to  the  rector  &c;  by 
the  several'  arid  ye^eetvve 
occupiers  &c.'Aft(^dil  eske^ 
&C.  as  a  parochial  modus  or 
prescriptive  payment,  for  the 
tithes^  of  corD'&Ci  oA^  the. 
lands,   as  well  oki  kiclosures 


./  J. 


.,»      1  Ml'  -T 


I  I'l 
1  '. 


••It"-  as  new. 


''^ On'the  trill  of  the  isstie,  Mr.  J.'  Baitej^  \M  great  sti^ess, 
.  iitdiitocljpg  th»  jury ^  oa  tho  edcUmde .  of  the  answer*  (obserr- 
i^j^t  it  yf[M  much  stronger  than  if  it  bad  been  merely  the 
answer  of  an  individual,  and  that  it  was  put  in  at  a  time  when 
tk^^rhMA^Tigbts  wer^  mtich  nforfc eapkblef  of  pi'oof,)  as  being 
^ty  eogeot:  tfistiqpoBy  ^ogmatj  tixt  defeiufanls  iNDutius  isaae. . 

•/ .' [  '  Gibbons 


the  W-A'^Stttoo  •Bttt»«E,"dha^WiiiVAk'^toj^t'-    'SSSX 

To  ithia;biiU,.wbicl?f  vae  filcdity^  tlm  /plmotiff,^  an  a demnmr  to 
annuitant,  (on  behalf  of  himself,  and  other  annul-  aonoiuoC" 
tante  andhcreditore^  »&c.)'^rajdng  a  discovery,  and  cwpmted"'" 
to&iceourit  of  th©  rates  and- tolls  taken  upon  the  Sdr^/A*for 
bridge  9inoei it  bad  been  opened,  and  the  other  fand8TOt7p!^ 
tmemt^  }Vf  the  company  accruing  since  the  an-  JJ^J.^^^'on 
unities  hadrbeoDK  graated,  and  the   application  {£^§211"^^^^ 
thepeo£*n«indi  that  t^e  overplus,  after  defraying  the  ^ Jj|^"  ,*^2  ^^ 
neee&saryi.curreqt  expeoces,.  might  be  applied  in  haviDgnoright 
pahrmentfof  *tiieanrears-r-awl  for  the  appointment     _ 

^y^  *  *^  The  clerk  ef 

Ot  ft'TQCQlV^f;  ji  .  V   :  .      •   .      .  8iM»hacoin- 

^  pany  is  with- 
//  i'"  out  the  general 

The   defendants  demurred,  as  to  so  much  as  SmiSea"^ 
sought  a  discovery  upon  the  allegation — that  the  ^oT^hei^ie 
tojilf  authori^,  hyrfh^  «^t  otparti*niei»t„flr,«)me  andm'gh?be 
other  and  greater  tollsy. had  been. takdn:.jatidii4re»i  «*«°in«da8a 
ceived  by  the  defetidarit;^  rind   th^a^ 

the  neceatory  4mt£e]lt>  «it^eBces'fQr>  eafpymg'  the 
acts  of  parliament  into  execution,  and  that  there 
was  in  the  hands *of  the  treasurer  a  large  surplus;' 
and  upon  the  allegation  of  the  pretences  sug- 
gested, and  the  charges  of  the  contrary,,  and  the 
account  required  from  the  defendant  B^zy/c;y,  the 
company's  clerk, 

Shewing— 


witnest. 
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1818.  Shewing — that  by  the  rules  of  the  Court  there 

Gibbons     ^^^  ^^  ^^  Compulsion  to  set  forth  any  matter, 

^^        which  may  subject  the  party  to  penalty  or  for- 

^^^^    feiture— that  it  appeared  by  the  bill,  that  if  it 

CoMFANYb    should  appear  to  the  commissioners  appointed  by 

the  act,  tliat  the  defendants  had  not  appropriated 

the  tpllSj  or  should  have  received  dividends  of 

more  than  10/.  per  cent,  on  their  shares,  any  five 

of  the  commissioners  were  required  to  order  ,tlie 

defendants  to  pay  such  sums  as  should  be  ^cer* 

tained  to  have  been  not  appropriated  or  tntsap' 

propriated,  together  mth  tkt  mm  qf  SOOL  as  a 

penalty  and  forfeiturei  to  be  recovered  by  actioii 

at  Iaw*-~and  that  inasmuch  as  the  discovery 

sought  would  subject,  defendants  &(!.   and    for 

divers  other  causes. 

Dauncey,  Martin^  and  ^r^ry,  in  support  of  l&e 
demurrer,  contended,  that  the  liability  of  the  de- 
fendants to  the  penalty  was  a  sufficient  reason, 
why  they  ought  not  to  be  compelled  to  the  dis- 
covery sought*~that  the  making  the  clerk  a  de^ 
fendant,  was  merely  for  the  purpose  of  enabling 
the  plaintiffs  to  enforce  the  penalties :  and  to  the 
interrogatories  framed- for  that  purpose  alone^  the 
defendants  had  demurred^— that  the  answer  of  the 
clerk  could  not  be  read*  against  the  company,, 
and  he  might  be  examiaed  as  a  witness,  hffvitg. 
no  interest  in  the  subject-«>atief. 

*  The  acts  had  so  provided,  and  the  proi^idibm  vrer0  set 
out  in  the  hill  which  charged  the  defeadants  with  hafing 
not  appropriated  and  misappropriated  the  tolls  rcceired  by 
them. 

The 
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The  Solicitor  Genernl,  Horne^  and  Cooper ^  for  the 
bill,  urged,  that  the  effect  x>f  this  demurrer,  being 
allowed,  would  be,  to  give  to  the  penal  clause  the 
operation  of  protecting  the  defendants  from  ren- 
dering any  account.  Here  too  all  the  defendants 
had  demurred,  whereas  all  of  them  were  clearly' 
not  liable  to  the  penalty ;  for  the  clerk  was  certainly 
not  liable,  and  could  not  refuse,  on  that  ground, 
to  answer  any  question  put  to  him  as  a  witness : 
nor  has  he  any  interest,  and  therefore  ought  not 
to  be  permitted  to  demur  to  a  bill  for  a  disco- 
very, to  which,  justice  and  the  reason  of  the  pro- 
ceeding, required  that  he  should  be  made  a  party. 
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Oiuovt 
«• 

The 

Waterloo 

Brijdob 

COMPAIIT 


Richards,  Chief  Baron.  I  never  knew  an 
instance  of  a  clerk  demurring  to  a  bill  of  this 
sort.  Some  of  the  questions  put  do  not  lead  to  a 
liability  to  penalties.  1  have  no  difficulty  in  say- 
ing, that  the  demurrer  cannot  be  maintained,  for 
it  is  clear  that  a  clerk  to  the  ^defendants  cannot 
demur  on  the  ground  that  his  principals  are  liable 
to  penalties,  £lnd  his  answer  could  not  be  read 
against  them.  It  has  been  said,  that  the  clerk 
ought  not  to  have  been  made  a  party,  as  he  has 
no  interest,  ^and  might  be  examined  as  a  witness. 
But  this  is  the  case  of  a  corporation,  and  there- 
fore from  necessity  it  has  been  allowed,  as  an  ex- 
ception to  the  general  rule  that  one  who  may  be 
a  witness  cannot  be  made  a  defendant  to  a  bill 
for  discovery  •.     As  he  has,  therefore,  clearly  no 


•  Vide  Wych  ▼.  Meal,  8  P.  Wms.  310. 
^ravine  of  Arispach,  15  Ves.  158. 

VOL,  V.  K  IC 


Le  Texier  r.  Mar- 


right 
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1810.      right  to  (lemur,  Ais  demulrer  is  bad  for  jotnmgi 
otaMvk     ^^»  ^"^   i^  must  on   that   ground   be   over-< 
^       ruled. 

Waverloo 

ODWAiiY,        Graham,  Wqodj  and  GARaov,  BaronSf  con-< 
curring, 

Demurrer  over-ruled*. 
•  Vide  Afiameg  Oenard!  r.  Dtcpfesiif ,  Parker^  144, 


IN 


m  THE  EXCHJBQUSB  CHAMBEIU 
Coram  kighards,  i-».  ch.  9aro^.  ;  -    » 


(.       j'^  ,   'fM t 
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Jenkinson  V.  RoYSTON  and  others. 

The  plaintiff  filed  the  present  bill,  claiming,  as  a  defence  to « 
rector  of  LeverifigtoHy  ( Cambridgeshire j)  all  the  ofadtetric*** 
great  and  small  tithes  in  kind,  against  the  defend-  ti^edeiend- 
4ints  (occupiers),  for  an  account  of  U^e  tithe  of  hay,  ^  ^'^e ' 
artificial  grasses,  and  fodder,  taken  from  the  lands  J!^^\^cvi/ 

-      dence  an  ogcup 

'^  pation  therein, 

mvft  fail. 

A  omtmn— (to  pay)  for  every  foal  !<{«— lor  every  milch  cow  Sd.— >and  for  eveiy  heck- 
/orth»  or  lusiier,  tiiat  had  bad  but  one  calf,  ul.,  for  and  in  lien  of  milk,  aM4  «%U  profit  tu'iMxg 
hif  meh  cow  or  kiife*'y  e,v€cpi  ine  cjo^/*.— ^^niood ;  notwithstanding  it  be  not  ftccnrateiy  Uidj 
the  redundant  words  at  the  end  being  rejcctible  as  surplusage. 

Calves,  ID  kind,  to  be  delivered  at  the  will  of  the  owner,  after  they  were  three  weeks 
old,  and  at  snch  time  of  the  year  as  ihe  owner  oiiiKht  think  best  to  spare  them,  not 
hindering  his  breed;  ihe  parson,  if  he  delayed  the  fetching,  to  pay  for  the  keeping.— Pigs, 
$gk  their  kind,  to  be  delivered  at  the  will  of  tbe  owner,  after  they  were  nine  «Uiys  old ; 
and  if  the  parson  delayed  to  fetch  Uiem,  to  pay  for  the  keeping  ailerwards,  as  reason 
should  recjuive,  or  the  parties  conld  agree, — bad,  for  nncertaiatv  and  unreasoDahleness— 
being  vitiated,  oy  the  qualification  of  the  delivery  at  will  -,  vnd  toe  parson  to  pay  for  tbe 
keep  until  delivered. 

Lambs,  in  their  kind,  to  be  delivered  the  1st  day  of  May;  and  if  under  seven,  to  pay  for 
.every  lamb  a.haU'penoy ;  and  if  seven  lambs,  and  under  ten,  to  pay  one  lamb,  and  to  be 
allowed  for  every  Iamb  that  vranted  of  the  ten  a  hiUfpenny:  and  so  liluwise  for  any  odd 
number  of  lambs:  and  so  Itke^vise  ior  caivcn  :  hut  that  if  any  person  had  under  seven 
calves,  or  an  odd  namber  of  calves  under  seven,  and  sold  any  of  them  to  the  bntcher,  he 
was  to  pay  to  the  parson  the  tenth  part  of  tUo  money  which  rbey  were  sold  for ;  and  tiiat 
tithe  of  lambs  was  to  be  pa'd  in  kind,  as  well  those  that  fe'l  after,  as  those  that  fell  before 
the  1st  of  Maijf  respect  being  alvtays  had  to  the  unmber  of  larnljs,  according  and  pursnant 
to  the  above  prescription  or  modps,  save  tliat  those  tiiat  fell  after  May-day  were  to  be  kept 
by  tlie  owner  nntn  a  month  old,  and  if  Jonger,  he  was  to  be  paid  for  keeping ;  and  so  of 
Ittnbs  that  fell  within  a  month  before  May-Aay,  which  were  to  be  kept  by  the  owner  until 
9  month  old,  and  if  longer,  he  was  to  be  paid  for  keeping,— bad,  because  unintelligibly 
^d,  and  binding  the  parson  to  pay  for  keeping  the  tithe  animal  beyond  a  month  old. 

K  K  2  T^« 
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1818.      in  their  respective  occupatiooa,,,;  and  of  various 
XR^Kmon    ^^^^^  tithes  therein  enumerated        .    , 

ROVSTOH  -.    I     /     . 

and  otheis.  The  defendants  admitted-  Vhe  pkihtiff  V  titf t^  to 
The  farmer  ig  ^hc  tithcs  soxight,  Of  to  Certain  mocliises,  composi* 
in  general,       tions,  and  payments,  in  lieu  the^-^of^ 

bound  to  keep  *  ^  ^^  ' 

It  till  it  be 
able  to  live 

without  the  The  answer  then  stated,   that   by'cusMmat 

mother:  but  . 

an  established  Easter  evGYv  houscholder'  a^nd  inliabitant  within 

custom  may  .  ,       .       •    ■  -       \    .      .  »  i 

controuithe-   the  parish  was  to  resoH^O'the'thOf-fcHiwij^li-ston-^ 
Geese  and     age-housc,  and  there  to  riedkoto  and  paV  tlfc  i(W- 

Pi|s,Inkind,    .^    .  '  ^    ^  ,  . 

to  be  delivered  lowmg  moduSCS  ;-«  ..  .  J'*      «. 

hefore  Mid-  '  ,, 

and  For 


under  seven  pigs  ot«ew,^jwfcf  topfky^for  p^ary  pig  <»  gopw.a  jwlf»Mteyi»Md|fr^ 
should  have  seven,  and  under  ten,  he  was  to  pay  one,  and  to  be  airowea  for  them  tbs^ 
wanted  of  ten  a  hal^emjy  frrftc^fer  ^ijejjfrOB^. fii^  .^  %,^y  ^ , g^^^^ ff f;  pi^  [PT 
geese,— good.  .     .  .  "^ 

'■'  .  '-•'X'i'Diil  J'm!  .V 'i-r '.»■ -.^  vf  :!• ''•  i-Ii^'^'-Mix-j!' 
Bees :  for  every  stock  driven  pr  smothered,  wpereof  prbfit  is  taken,  3a.— gti^s. 

Wool :  the  tenth  stone  or  tenth  pound  to  be  paid  presently  after  tl^e  sheep  were 
dipped ;  and  if  any  person  should  sell  sheep  after  CttiuiUma$;'^(i  1)>efbt-e  f|(^plng|  to  pay 
for  the  wool,  for  every  sheep  id.  if  he  sold  them  out  of  the  parislij't-good. 


Hemp  and  femble  the  tenth  sheaf,  when  it  vrsu  pulled,  withered,  and  threshed  r  and 
that  tlie  withering  and  threslMtig  of  bem(i  attfd^feinVIe^  if#ac  to/l^  li<fidldwed(^llMned, 
and  taken,  for  and  in  lieu  of  the  seed, — good.  ■  \  r 

•       '•     ■■  •.'.      .    .-     ...  ^\-i.    '(>  yvA)    t>   • 

Kape-seed,  the  tentli  bushel,  ready  dressed,  the  parson  allovring  for  the  dressing  }d.  the 
))ashei,— bad,  for  omission  of  fraetiooai  proportioasi  *         '     .' t^ituA     *.  t  / 

for  oDion<seed  the  tenth  bed,  if  mote  than  half  k  pound  %own%  fd^  W,'lhtae|-4^^t 

For  every  acre  of  reed-ground  tto^k^ii;  Wopi,'  oir  ittowii  W  ttfe^ia^,^ll*'-^i^o€f/i  r  CI 

Eggs:  for  every  hen  or  duck  tW  '^gnt'^J^di  ek^  ct^k^  {>r  tl^,  eM^ift  tibia, 
three egg8,-bad-defiden^c(uisif«4jfHioi^fl5dl,^g|jj,^^^  j^^^^    r^"riO.| 

for'i^rb^ajf IrpVL^^^^^^^  »fi^' 

AUthatfbllow-bad:  '"'    '''''"    [■""'    -^^  ^^    "^..^q    V^^ 

A  decree,  professing  to  establish  customs  of  tithing,  and  modes  of  payment,  some  of 
which  being  obviously  not  legal  modiiaes*  foanded  oa  agroemea^s'  no^i  fatiJled  by  the 
ordinary  and  patron,  and  not  on  a  6oncl  fide  adverse  suit  to  establish  the  modnscs,  and 
prnnonnced  in  a  canse  to  which  the  patron  ami  ordinary  were  not  parties,  not  cooclasive 
Of  binding  either  on  the  Church  or  the  Court. 


»iij,AOT  .Ti;i^M^  SB  a^o.  iii. 
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'  t*or  grounds  mown  between  the  sea-dyke  and 
tattle-dyke,  9,d.  the  acrCy  and  ijy Flanefieldj  1  Jflf. 
the  acre.  Item%^ — For  all  the  grounds  mown  be- 
tweik  the'bigh  f(e^^jrker»aiid  battk^d^^  Id.  the 
acxBi'doj>  .aiidilinnliftu  (ofcaA)  ^uy  grown  and  cut 
within  the  saitl)pdw4esj  >j  ni'  r  .^     / 

IliWi«r^FQii  evwy  ibal,    lrff--*fbr  every  milch 
qow,  ,24-rrft?ld.for  every  heckforth  or  heifer  that 
bad  h^fi 'bul;  ou^calf  iW.,  for  and  in  lieu  of  milk 
and  j^U  jff<^fi,t  gifting  by  wich  cow,  or  heifer,  ex- 
cept the  calf*  . .  , . 

Itena.-^Calves,  in  kind,  to  be  delivered  at  the 
wjU  of  tlie'ci^^nftr,'  after' they A^-cfrtf  tttrefe  weeks 
old, tinAat'diiieh^iitfiii  ^of  the^year ^to^the  owiier 
might  think  best  to  spare  them,  not  hindering:  his 
breed,,  the  parson,  if  he  delayed  the  fetching,  to 
pay  finrqlttiekectpinm^     . m  »      .  .  t 

*4tem^Iiamb6^  in  thek.  klod^  to  be  delivered  the 
first  day  of  May,  and  if  any  person  had  under 
seven  lamli's,'  to  pay  foff  .every  laiob  a  half- 
peDuy, .  and .  if  he  had  seven  lambs  aud  under 
ten,  he  was  to,  pay  one  lamb>  and  to  be  allowed 
for  «v/qiy.  Iw^b  that  jvanted  of  the  ten  a  half- 
penny, and  s6  likewise  fbr  atiy  odd  iiUi!nbeb  o^ 
latnbis';  Tittd  W  likewise  for.  cake>.  3ttt  that  if 
any  person  had  under  seven  calves,  or  an  odd 
number  of  calves  under  seven,  and  sold  any  of 
them  to  the' butcher,  he  was  to  pay  to  the  parson 
the  tenth  part  of  tlie  money  which  they  were 

K  K  3  sold 


1818. 


Jensimson 

V* 
ROTSTON 

aiid  others. 
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Mie*       sold  for  (a):  and  that  tithe  of  lamhs  was  to  be 

Jenkinsox    P^'^  '^  khid,    as' well   those  tliat  fell' after    as 

\»Ji^li-L    »those,  that  fell  before  the  first  of  May.  respect 

and  others,    beinsff  alwavs  had  to  ,tne  numuer  of  lambs,  ac- 

cprtling  and  pursuapjt  t(x,  (he-  above  ^prescription 

or  m'ocliis,  savfc' ulalt  llioVe' tfra^^'lett^ai¥cr^^^ 

davAvere  to  be,  kept  by  the  owner  until  a  month 

old,  and  ilF  longer,  he  was  to  l^e  yaicT  ifer' )?efep- 

ing;  and  so  of  Iambs  that  fell  within  a  liiontli 

before  M^y-daj/,  which  were  to  be  Jkept  by  the 

owner  until  a  moiitH  otd,  and  If  longer  Tie  Vas  td 

be  paid  for  keeping..'  "         ''    *  '^ 

Item.— Jf^W,  in 'their  lcilid;'io'l>6  dtKvWed'at 
the  will  of  the  owner, '  after '  they  Were  lllnfe '  dUys 
old,  aiici  if  tifie' parson^  \\e 

was  to  pay  'f6f*tne*kfe'^ping  aftferWarH^^ks  -t^oson 
should  require,  pr  the  parties  could  agreed  ^'^  ' 

fteml— Geescrii^*  thi^fr  kiild,^  toi  blnWi't^ed 
bfefcnte'iHT£fe«W7>fcr,*attd'ir  4tty ^h»ii%ri6tifcl*avc 
under  seven  pigs  or  ge^se,  he  was  to  paj^^^iJrt^Vfery 
pig  or  goose  a  halfpenny ;  and  if  he  should  have 
sieven  ^nd  ttndef  't'en^  fie  wft^  to  pay  dfae;  -*h*  to 
be  afloftr^'  ibf '  l^em  that  waoit^  ^  tea  »  haif- 
pintfy  ift  piectf *^f 'eV^wybttei  a«i(t  ^  stf^lbi:  a»|f  odd 


(a)  Vide  JUtahh'Y.  ^irafiM;  skato^  vt^I.iV.  t»i  d7i^  rtd  l^tyiisr 

Item, 
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iteiti,— *Bee8 :  for  erery  stock  driven  or  smo- 
thered, whereof  profit  k  taken,  9d. 

Iteni.~-Wool :  the  tenth  stone  or  tenth  |>ound 
to  be  paid  presently  after  the  sheep  were  clipped^ 
and  if  any  person  should  sell  sheep  after  Candle^ 
mas,  and  before  clipping,  to  pay  for  the  itrool, 
for  every  she^  }d.  if  he  sold  them  dut  of  the 
parish. 

Item^-pCom :  if  it  be  bound  the  tenth  sheaf, 
and  if  it  be  loose  the  tenth  shock,  but  whidi  cusr- 
torn  is  done  away  by  act  of  pai*Kainent*-^Hen)p 
and  fetnble :  tl^  tenth  sheaf  when  it  yras  pullet^ 
withered,  and  threshed,  and  that  the  withering 
and  threshing  of  hemp  and  femble  iiv^as  tp  be  coo* 
8trued»  deemfedi  and  taken,  for  and  in  lieu  of 
the  seed,    ... 

I4em.^*-*&ip€)-seed :  tdbe  tenth  bushel  ready 
4re8sed»  the  parson  allowiiig  for  the  dressing  id: 
the  bushel* 


*99 


Jnxmadbf 
nonrnMif 


ltmi.-««^ood:  lite  tcath  tree  when  it  was 
#elledv  of  twenty  years^  growtli  or  Mider^  which 
twenliy  years,  if  tievec  felled  befove,  was  to  be 
reckoned  from  t^e  fin&t  piantiiig^  but  if  felled  be^ 
fore,  from  the  last  iS^ling  thereof,  (bd^t  which 
custom  was  done  away, by  act  of  parlia^nient)^ 

For  flax :  the  tenth  pottle,  when  watered  and 
bleached,  btrt  which  castom  defendants^  waive* 

K  K  4  For 


»18.  For  oxiiffXk  seed:   th?, .te^t^  b^,  Jf^more  than 


ROTSTON 


and  otktts.        Ifeem.-^prev^ry -acfcc  (rflfded^groilnii  ti»^  was 

I<^W5TTrAt /^tff*^  tjiM-egg^^i^lfor  .fevefy>jien 
W.4ft?^)'^^9  •^ggs»>^«fl*fo?.p\$eryxfQQlc  0i\  dl»kc, 
eithier'fiifjthefn^  three  eggs.;    ...   »....!;  ,,.11  ;.» - 

;,..•..»    ^,,  •  .         :,  .  .  .     ; I   //  !•  j!    ■   -r'-fUti   />  ■' 

; .  It€Jro.!^The.  inli^yt^iitelrft/pa^i^o  tibic  .patson 
jya^^rlyiiffw  ev^jny,  4er<^)Af>.fe^'lfg(0^ndifarAh6(parisii, 
{Throckenholt  not  included^  for  diertogferiLd-i  or 
the  fall,  at  the  parson's  election  — -  for  every  dove- 
hoiv^p  )^.-3Tr]f^r«vevy>lw>U9afr^ving^>*nio«har^^  or 
chefryrground,.4o  aft  jt(W^,^pAffiihd(f  lan.  icce  of 
lupd,,  Jjt<— for  every  acre  of  .ww*ipiftf0¥e4gnniad 
in  themars^i  or  fen,  which  should  bemowtDi  Si/, 
and  for  every  such  fKire  fed  there  l^ij  oir :  tlifl  fall, 
at  the  election  of  the  parson.  (Grounds  sown 
wit|7;cA>«?*r,  iu\d  3uch  hke  <seed,,jfbr  tlMj  .n«ftiand 
purj^p$e  ,of  ftediug  hprse/s,  sheep,  or.hea^t^  neat 
or  prqgtiahle,  to  be  accounted  as  feeding. land,  and 
npit,  othi^wise-}:  ,And  in  case  the:  pardon  rslK>uId 
take  the.ii^ll,  th<5n  jn  )sucb  yeanvhc  tvas  -not  to 
l^yQ;jthf$,p€i|w(jr-the^crie  .herba^  mathcnin  the 
olfl  gmWHlf  ^r^m,  /the  now-impBOTcd,  g^itads. — 
T^b^  tji^ft  (flf  iiQ(Pitedi^>  imurtatd-fleed,  i  and^tumip* 
s0§^t^^f)oi^|49|}«  tiljb^di^^plote'ed^vvor  sowta^u^  of- 
dereq  to  that  purpose,  was  to  be  paid  in  the  rime 
manner  and  proportion  as  rape-seed  was  said  to 
bp-jPftJiabte-n  ^^ajt^ma^d^iv  J»dng.  a.  be  v.  improve- 

Jifl.t  .        .  ment, 
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ment,  was 'to 'be*  (Kllfl' in  kind:  That  for  every 
mill  for  the  giifldiligf^  cc^rt  ^^ithin  the  said  pa- 
rish, such  modus  or  payment  Xo  be  paid  therefore, 
as  was  tnd  had  l)eeti' tkereto^dre  paid  for  the 
same,  dueoiiQttce  to  be  givetf  to  the  minister  to 
take  his  tithes  before  corn  carried  off  the  pre- 
mi8e3;'  that  -by  tha  word  'fall*  was  meant  the 
profit;  of  the  paartrcular  tithe,  which  the  incum- 
bent might  take  as  above,  abating  the  penny  an 
acre,  whether  fed  with  profitably,  or  unprofitable 
cattle :  the  clergyman  to  take  either  at  his  choice, 
biitnptibotla.'  (Other  personal  dues,  to  be  paid 
as  tbdre(0fore«)     '^ 


1818. 


JenKiwion 

KOYSTON 

and  others. 


Iteni.^^Eve^y  Granger  occupying  any  feedings, 
grounds^  or  jpa'sture,  was  to  pay  the  same  acreage 
for  the  g7<$uiid$^  or  pastnre  for  herbage,  after  the 
custom* of  the. field,  as  the  inhabitants  paid  for 
mown  ground  or  the  fall,  at  the  parson's  choice. 

The- answer  then  stated,  that  the  defendants 
had  amieared  thereto^  by  way  of  schedule,  a  map  or 
plan,  wherein  were  shewn  and  distinguished  the 
grounds  between  sea-dyke  and  cattle-dyke  —  the 
grounds  in  nanefield-^  the  grounds  between  the 
high  fen-dyke  and  cattle-dyke  •—  the  grounds  in 
Throokenkalt^  and  |iie  new-improved  grounds  in 
*  the  marsh  and  fen  therein*befbre  mentioned,  with 
the  quantities  '  and  boundaries  thereof  respec-^ 
tively. 


To  prove  thesjs  paymehtB^^se^  <u|)  asmoduaes, 

the 


1818.  the  defeadaals  prodacei^  reoeipds  apd .  books  of 
j^MKiRrar  *^  former,  rectory  which  fully  established  that 
Rowci*  P^'  ^'  ^^^f'  ^^^^  Th|t?y  also  prod«Je(J  a  docu- 
totftfiftcn.  mcnt  wf^iph  they  urge^  bb  beipg  conclusive  of 
tfaia  qu/e$tion  in  their  fevour.  It  was  a  decree  of 
ihh  Gouit  inmde  in  a  suit  instituted  by  an  occii-> 
pier,  in  the  year  1695,  against  the  then  rector 
(8K»mneY^p€m){b\  for  the  pMXpo^*  of  estab- 
lishing a  sort  of  conventional:  terrier  of  alleged 
modofes  afid  ci^itoins  of  tithi,iig^  thro\ighout  the 
parishi  with  ^  V|cw,to  fixing,  by  the  sanction  of 
the  Court,  iPL  oeftain  rate  .or  custpm  of  tithing  be* 
tween  the.  rector  and  the  pari^hi  5tt  termination  of 
lop^co^tji^ed, .  d^pute^  hetween ,  thepi^  founded 
on  forn*ef,4gFeen>ei>ts.  entered  into  between  botli 
partiest ,  T^e  .plaijsitiffs  in  that  suit  were  tlie  pa? 
ris^hiouersand.inhabitantsof,  the  parishi  and  the 
rector  Wfis  defendant  The  hill  recited  the  vari- 
ons  customs  of  tithii;ig  (as  set  forth  in  tlic; present 
answer,  conchidipg  witli  the  modus  for  eggs),  as 
preyp^iling  in  the  parish  (referring  to  reckoning 
books^  as  they  were  called^  of  former  parsons),  and 
that  about  the  jrear  1621,  divers  differences  about 
such  customs  had  happened,  which  by  the  media- 
tion of  the  Judge  of  the  Isle  of  J5(y,  and  several 
3}\^i^q^^  ih^ji  jj^pjeft  accommodated  2©d,rei4uced  to 
W^Rgi j?fft4 s;gi|^-r*tljKat al^  16S1,  tfeedefend- 
OTjt;,h?J^,eiiTfi^v^9^rcrt',tQ  pve^throw  the.  same,  and 
btq^f ,  I  ,s^ra(l , ,f ejf;^tipus  suitp.  in  the .  j[)ishop's 

(h)  l/jMTtiQdV  7itll^  Poorees,  341;  tli«  st^bita^eo  of  which 
is  ihortij  expired  here  f#r  €on?.eniie]ice» 

,        .  court. 


viii^kif  "^'f*R*;'?8^dEey.-  ttt\ 


M$ 


court,  And'itt  tliw  Cdbit;*  trMcft  w«ire»  accortimo*       MW. 
dated,  ^^heI^  the.  d^ehdabl!  Fern.  m6''th&  pa"-    ^j^JJ^^^JIJ^ 
rishioner'sj'afcoot'th^  fgth'wf  ^j»W?,'  l68^i  cdtne'to    v^<,viwW 
a  further  agrtenieiit  ctf  tl^Wng,  over  Jih^  "beilA&i    *«»  "»»«*• 
thefornier  ciistomfe,  that  the  Ihhdttifkht^  WA-^t6 
pay,  &c.  (tWe  test  of  t^d  nioduse8>.    Tha*'tbte''dei; 
fendknt '  kfterW^rds    Soed  the'  i)feintift%  'ycrferal 
times'  for  the  Wtbes  in  fdntt,  aM  diefefti^  "fhi 
plaiiitifF,''for"l-felfef/  prayed  the  did  ahd  aisststkice 
ot  the  Cdd'rt.'' '  Tik  -^fendant  put' iti'his' itf^'*'er, 
and  tJie'ciu^e  inrks-  heard,  when'  It  U-ii'  d<iftettf 
that  the  ahtiriiif  pifescriptfonsr  br  tnotlrtse^  'is 
mentioned  in  the  agrefetiient  of  1 62 1 ,  dnd  ■  tfi<!  atf- 
ditionif  a^ecmeiit'ofthe  f§th  •  of  ^p^lf; 'tdtt^, 
should  'be  '■  tai!?6bd  'atia''bOiffiiTnf!d,=  ahcI'fdi"ivfet 
established  'b^  the'  atithdrity  of  the  "fctnrti  with 
cei'taitf 'alfefitibilk  aftdeifpfeirattOn^  (whtcih  -Uneri 
stat^dyi'ti'/^/f  ipAJc^  dltiratidits'anHiijipl^n'ditdiik 
the' saitl 'pre^6i'r|f ttori  '6r 'anctettt' ' inddus,'  specified 
in  tfie'S<ri'ltiil^"dated''ie2r,'  itid'the  addtttoiikl 
agre^iiUfit  6f  ifisii  vi^r^  th'^reUy'ofdeHsdtoT^e.fbi-     , 
ever  th'era'fflei'  dbse'r'i'tdi '  liiept,  'ind  pe\^(fifmt6l  'b^f 
all  thte'pkrtlesliliteVeste^land'ctocferiitotfeWciii/' ' 


»lt    Vt<     •! 


<li 


'iffiit. 


pkViitii*s,^''tli^  '^"xiii^mi^MWt  tet  ift^^tttifr^, 
to  rh^'iii#,  M\^  l^'tM'tm^mm^'mfiiPm 

to  be-i)4ykbfc'i^il!H<wft  ^rffettt^'biJf 'ffie^qifitoW 
or  boundaries  in  the  body  of  the  bill, — that  the 
map  itself' wk»  deftttive, ''itt-^feotl'des^riBWi^  tad 
setting  out  tire  sitiiatioifi,  'Snd  whofe'"ixt6iilt  land 

boundaries 
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w4  #th^i^    >(f^I\iiblfaa«ooijeQtibii{  xbeJJoidiCAifBui^M,.  for 
felofe  pie8rDi^o(iw7-raihi^:jia(^h^,^jthiiiliifiik>sli^ 
l»'mceasaiyi*tQs]iiln'jeitlie|iii4i  l)gf[defnBi^Bs,-he 
would  still:  giv^e  the  defenckatie^tf  tsoncoehibit  an 
interrogatoiy  for  that  purpote.]  r   ..    >   , 

They  then  inaisted,  that  the  money  payments  set 
up  as  moduses  were  for  the  most  part  m  no  re- 
spect entitled  to  be  so  considered,  for  that,  ex* 
cepting  some  of  those  covering  the  smaller  and 
more  minute  articles,  then  was  neither  certainty 
.  or  pfcoision  in  the  pleading  of  them,  nor  reason 
or  simplicity  in  tfa^ir  nature^  The»moduses  for 
every  milch'  cow  and  heifer  that,  has  lyiekkd  but 
oncicalf^jfior^and  inlieii^of  milk,  t^h^admitted 
miglit  JiaiTO  bebn  :goad,  bufc^  for  thciqufidificatioQ 
added^i)  aifl j(fi)i?rafiidixii;iitojof  );al.l  pix^jac^sing 
Igr  isudn  /cow  lot  ibecfer^iiexoept ithe  xoalf)')  which 
(he[p')bubd:iittHrd>irdsdci«dj  the  Auaisisliaicbmirso 
bodfiiseHil > iaiid  unintelKg^ible^a^ t to  imzlmjitr/ikhpos-^ 
sihle^ctD  ^ikaibAV/iiHlfialititlieibleT  matter  'it  wns  in- 
teKlbdtitOfUZohrei^'  if'  it  could:  be*  imderstood  at  all. 
As  tortfae.modus  foF  calves,  their  faeing^atated  to 
bci  'deliydfed^iat  Jthe  iwill  of  tfac^owner;'  was  at 
once  dcBtkittiiYii  ledfi  the  lenity  fofisuck  a  pay* 
mep/t^'forfrot  igrauld  >fuha«ih  a  constant  answer  to 
tlle)'bleI^yIt»nl<>^vho.ahoalld  demaitd  bis  tithe  of 
calvreSf  atnd  he  never  could  -  enforce*  such^  an  arbi- 
trary'modus  -^tliat  the  modus  for  lambs  also  was 

manifold 
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manifold  and  indxj^rcaM^  and  it  #as  tendered       1818. 
more  so  by  having  superadded  -  to  iti  iaxid' mixed    jg^^^g^,,' 
op  with  it,  a  similar  modus  for  calves,  which     ^^'^  ^ 
they  submitted  had  never  before  beea  icen^^the    •»«»  oth««. 
whole  concluding  with  another  cuatott  as  to  the 
lambs --«- and  that  tlie  payment  for  piga  was  open 
to  the  same  objection  as  was  destructi've  6f  the 
modus  for  calves.    Against  the   lesseri^imsdc^s^ 
also,     they    urged     the    arguments    afterwards 
adoimiA  'tg^f  tlrc^f 'lyjtd^iEfcidf  ,lkrcifti '  'iii'  •  dttcveftng 

^r»iif    let   .():)-i'»i>i?.no.>  «>?,  od  ol  l»'<>!titrr^.  ^»*-'p. 

As  4«-the  <fe(3re^'^n^\^*tel<  "l^ 
placed  groat!feIiaitc<y'(Md:i^bioh'tbe  Otmrt  wa^  at  ^ 
first  disposeda  tb  consider  asf^u^di!itfa6]iity'4)if> great 
weightX  they  fcontenckd>  that  as  it  Avas  not 
grounded  on  a  bill  to  establish  a  modu^^  such  a 
proceeding,  of  .36  comparatively  recent  a.  date,  ' 
could  not  make  onestablish  a  modu^,  or  gtv^e  to 
any  preriousi  agreement  between  the  parties  the 
(^ect  of:  an  ixtimanorial  contract.  AdU; they 
commentestt  ipiuch  on  the  nartnre  of  th6  deoreei 
and  the  terms  of  the  agreements  on  which;  it  had 
been  founded; 'from  all  wUich  they  drew  tfae'in« 
ferenc^y  tiiat  ^Ihejpayniciits  were  modern,  aiid  not 
imfaBMQr^tji'jsi'casiJ*  rtheIr.)ori^iai;j)(and>^tiiat, ^if 
theynlyadr'oiDitobecki  'kiD,I lithe  9lkcttBof )'Jtbeifo(kaW 
iQgtjbi^iriaBiipBbii^ifjsgDod  aifa&f^l  wdAMilaalB  boon 
destrwztij7e:raf>tth6m  asrizrarioiei^xand  idhao'bv'^tf 
it  hadribeenl  diyiBxroob  dUaoHHloiiyy^esteblt^ti^ich^ 
They  ahsttfwdf,  AhtJb'jsbiu^'jaib/tkc'jAiidK^t'jfts^ 

y  tion. 


^0^  CASES  ^^  y^^.^^^f(ilf,^vk^ 

1W8.      t^on,^  afct»?i!T-ilib^tjl4i^rpP3f«§9S8,t/J«cl>  fw  they 
j^^K    ^^^^^  ^^^^  ^^  badly  &tai«d,  p.«d.  sq  iU  'l^i^,  that  qo 
Ro^^     decr^ft  jQr,?«thority  fiQ^W  g}ftH^  %m/ moduses, 
«^QfUien,    eitijer  ifl /oKU^  or  e<ft(ct- ,  ^QdrtOridiev  tli?tsuch 
agreements,  although  so  ratified  by  tl\e  deci^ee  of 
a  court  of  equity,  had  been  held  not  to  be  bind- 
ing <m  the  successpis  of  the   iaoumbent,  they 
cited  tiieqa$B  of  J/k  AttorMy  General  amd^Blair 
V*  Chodmicy  and  others  (c),  in  1765,*  where  the 
thea  Lor4  Chancellor  had  80  held* 

The  SaiicUer  General  and  B^teler  fov  the  de- 
fendants*^ as  to  the  objection  taiicen  to  the  jde^ 
scription  of  part  of  the  lands>  by  reference  to  a 
map^-'-^ted  Clarke  v,  Jeumngs{<l),  where  that 
objectian  had  been,  taken  and  loverrruled,  au4 
subnutted.'tbat  it  was  enough,  if  ^n  defendant 
made  out  his  ca&e  ia  any  way  sufficiently  intelli- 
gible to  the  Court — Stawdl  v.  Atkimtfi)^^ 

.  To  diat  the  Lord  Chief  Barcn  assented* 

..it.-  . . '  ,  !  I        J       i '     - 

With  respect,  to  th^  moduses,  they  urged  that 
the^ideereexof  the  Court  of  ChaQiteiyy  in  Swainc 
V.  J'e^'^i  *'W4B  xx>odusive  agatitiitiaiiy  objection 
wliidt  (^ald'fiie  ^taken  to  ^  thorn;  >dlthe«  m^rm  or 
sjshstancoi)  ^nleyxs^^ki7rtllilllatltoBmotiIitended  to 
3eitu^  libadt  documaiit,'  a&i  haying'  oiisated  the 
modod^  Jjiit  jam  being  ja  >  judiciaik  lecdgkiation  of 
rights,  then  ancient,  founded  on  innncmorial  cus<^ 

(c)3Gw.  914.  (e)  4  Gw,  1434— aod  2  Anstr. 

(c/)  4  Gw.  1424.  104, 

toms, 
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toras,  as^he  #e€tte«l  t^Jtfed,  ^ 'attd  that  it^as  as      iMa. 

binding  da  tW  pailJiei  tcy  thfe  jult,  and  all  persons  j^JJI]^,, 
standing  in  tlnfc  «ifti€  wfuatiori,  a^  a-Ay  btber  de-     Roviwit 

cree  is  suits*  institAttd  in  pttpauatt^'k'ei  t^^  M«othr«i. 

i  .    '  ■  '    ,  *  •      ■  .  '    ' 

As  tp  tlie  explanations  aqd  alteratuqis  which 
had  been  alhided  to^  tbejr  sitbmitted,  that  they 
were  merely  introduced  to  render  the  ancient 
payments  naore  Qcmformable^  with  the  agriculture 
pf  later  times,  which  might  be  dpne  by  co^sent 
of  all  parties  interested,  and  witb  the  section  of 
a  cpurt  of  equity,  and  tbati  ^bey  observed  wonld 
account  for  any  modem  expt-e^iom  uMd>  in  tl>e 
decree,  and  (h^  articles  of  modern  inttodttcliK>n 
there  mentiofied,  the  foMndation'of  ^lioh  would 
be  still>  notwithstanding  those  objections,*  ti;ie  an- 
cient imitiemorial  conlraot  inzwhicb  the  payments 
bad  origininted.^  .    .     -     ,    ;  ,.     . , _, 

They  >end0a¥oui«d,  from,  ihc  t^rma  of  die^  xle- 
cree,  Mrhich  they  minntely  considered  and  investi*- 
gated)  .\SK  i  t\^w  that .  enough  1  ouight  >  be  coUetted 
fron^  it  to  satisfy  tba  Court  that  the  vaomrj^  >pa>t<^ 
ments ' which (hs^d  been  tbeaiabject-matter\of^tiisr 
pute^  ivfejKt  »fe£^c};(itegaltm€ida90s,jatidr1ihiqrttfg&d 
t;hat  in  all  evraits  the  authority  of  die  daoioei^as 
itself  conelusiye.  on  the  CanrbubyiMrhsdh  dit'hiHii 
been  made)  for  the  purpose  ^f  isdttmg  Jthe  doitbt^ 
^or  ever  at  reit  ^  ,.-;-:   ^^.-.j.  r-j.  a  .v:-   .•.■l-- 

They  finally  observed,  that  moduses  very  simi- 
lar 
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*1818.      lar  to  those  now  objected  to,  had  beea  heretofore 

jBMKimoic    ^st*^li*hecl  in  a  suit  instituted  for  that  purpose  in 

RoTiToii     ^^^  Courts  as  far  back  as  1731;   for  in  the  ca^e 

and  otben.    of  Brificklow  X.  Edmunds  {f)y   moduses  laid  in 

the  same  way  for  lambs,  pigs,  and  eggs,  bad  been 

held  to  be  valid, 

Dauncey  having  replied,   • 

Richards,  Lord  Chief  Baron;  delivered  judg- 
ment. 

[Having  noticed  the  admission  by  the  answer 
of  the  plaintiff's  general  right,  and  stated  the  se- 
veral customs  of  tithing  and  money  payments  set 
up  by  the  defendants  as  moduses.] 

As  to  the  three  first  (said  his  Lordship), — the 
2(/.  per  acre  for  grounds  mown  between  the  sea- 
dyke  and  cattle-dyke,  the  three  halfpence  per 
acre  in  FlaueJieUl^  and  the  modus  of  a  penny  per 
acre  for  die  grounds  mown  between  the  high  fen* 
dyke  and  cattie^dyke,  alleged  to  be  payable  in 
lieu  of  hay  cut  within  those  places,^t  is  impos- 
sible that  tliey  can  be  maintained  in  this  suit,  even 
supposing  them  to  be  good  moduses;  because  it 
.  has  not  been  proved  in  the  cause,  nor  is  it  indeed 
alleged  upon  the  record,  diat  either  of  the  defend- 
ants occupy  any  part  of  those  grounds*  But 
it  being  admitted,  that  tithe  hay  is  due  in  the 

(/)  Biuib.  a07.    2  Gw.  71L 

parish 


pmsh  gpi^rjij^^^  ,gn(;l..^M^^;^tb^^,l^  are 

covered  ]yy  a  jfliO<()>i$.;.  ^ni^  thp  ckfeii4»Rt?  .JjQt 
having  .proved  tha^  tbe^  <^.4py  wiyj)axt,a^jt^pse 
,lands,^  there  n]ust  of  ^qur9g,hp*n,|ici(;pjjai^,4?^r«ed 
for  the  tithe  of  the  hay  takea  t^ejiPv.  "Vyhetber 
they  may,  as  occupiers,  think  it  i^ivi^eable  to  set 
up  these  payments  in  respect  of  the  same  lands 
as  are  now  alleged  to  he  covered'  by  them  as 
moduses  on  any  other  occasion,  is  another  mat- 
ter. Qji  Uiis  record,  1  musb  decide  agsiio&ittfaem, 
whatever  respect  may  be  due  to  the  proceedings 
in  the  ancient  suit,  the  decree  in  which  has  been  so 
much  reliedou,' o^  thego*  paFt,>in  thisoauad.  Of 
those proceedibg» I  shall xtotsay  angri febitig at pre- 
sent)  but  prpceed  to  exiuiiuc  tlie  legal  vcliiaraQter  of 
the  customs,  a^f  if  that  d|SQnee'fa(3ii'nev€r)dxisted. 

Ha>(ipgxJij(|(j8«4  |of>  ^  nwjieyj  p«y  intatr  fer  the 
tithe  J^y^i  tb^  j&(«(.  fof  ,Al)0»etbi9r  modwfis  .iiMi&ked 
upoa  iaitt^fl.HBnPi)rift)r  >0yeiry:lfi*lii  .mi  ItSn  timtti 
do  Dcit-xt  ^«p  \wy\  I iibjP9tif>Uix  fpr9:s^i$k)d.  liifv  fiaiy i  lie 
provad  m*«^oi»t^4ifYf4c^//Wf4;tftiif»Q£)r^ 
be  an  /i^ud.iup0n;  ih»trif  the  .iMtor>  shali  ^tnk 
proper  to  tak^.Mei  '   '  .  •'    '  -  » 


6Q9 

V. 

jaOY»TOII 


The^Ktmodwis,  ^  Ibr^ciyifiiHolCiCM^twt)^ 
penoe^'  aoi}-^  for  erorjr  lidfer^thsl  ios:  httt  tait 
<)ne  calf,' one  peony^  '£cMr  abd  wiku  of  jsiiik,.  ^^ 
all  profit  atfising  by'suteh  cow  and  heifi^;  except 
die  calf.'  'Now,  I  certainly  see  no  objection  to 
that,  and  though  a  great  deal  of  observation  has 
been  made  upon  the  additbn.of  those  last  words, 
(the  profits  arising  from  the  cow  and  the  heifer), 

VOL.  V.  L  L  I  confess 


ROYVfON 

;and  otiMn. 
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1818.       I  confess  I  do  not  perceive  the  difficulty  said  tt 
jBMKiMsov    ^^^^  from  the  introduction  of  those  words,  for 
they  may  be  all  rejected  as  surplusage,  and  there- 
fore they  afford  no  solid  ground  of  objection. 

The  next  prescription  is  the  custom  with  re- 
spect to  calves.  [His  Lordship  read  that  custom, 
p.  497]-  So  that  the  calf  is  to  be  kept  till  it  is 
three  weeks  old,  and  also  until  such  time  of  the 
year  as  the  owner  thinks  best  to  spare  it  •  Now, 
the  law  in  general  fixes  the  time  when  the  animal 
is  enabled  to  live  without  the  mother,  as  that  at 
which  it  is  to  be  rendered  as  tithe ;  but  that  rule 
may  certainly  be  governed  by  the  various  local 
customs,  which  may  obtain  in  different  places. 
This  particular  custom,  however,  seems  to  me  to 
be  bad,  on  the  statement  of  it ;  for  it  is  uncertain 
and  altogether  unreasonable,  because  if  the  deli- 
very of  the  calf  be  to  be  subject  to  the  will  of 
the  owner,  that  will  may  be  determined  perhaps 
the  moment  after  the  three  weeks  have  expired, 
or  not  till  the  end  of  half  a  year,  and  yet  the 
person  is  obliged  to  pay  for  the  keeping,  if  he 
delay  the  fetching,  although  the  farmer,  if  he 
choose,  may  keep  it  for  an  indefinite  time.  I  am, 
therefore,  of  opinion,  there  must  be  an  account 
taken  of  the  tithe  of  calf. 

[His  Lordship  then  stated  at  length  the  custom 

with  respect  to  the  lambs  (pages  497-8.),  and  also 

.  that  united  with  it  for  calves,   observing,  in  the 

.  progress  of  his  statement,  at  the  appropriate  pas- 

sageS)  that  thus  there  were  in  terms  two  custoips 

stated 
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Mated   for  calves :   and  that  if  the  lamb  should  Wl8. 

liot  be  fit  to  be  delivered  at  a  month  old,  the  j,,,„„g^, 

farmer  was  to  be  paid  for  keeping  it  beyond  that  n^^;^^^ 

time,  although  he  is  bound  by  law  to  keep  it  till  «nd  otiicrti 
it  shall  be  fit  for  delivering.] 

Now  really  (continued  his  Lordship)  I  cannot 
perceive  the  sense  or  reason  of  this  allegation  of 
such  a  payment  set  up  as  a  modus,  and  therefore, 
not  understanding  it  myself,  nor  seeing  how  it  is 
possible  to  be  made  intelligible,  I  must  treat  it 
as  incomprehensible  and  unreasonable,  and  pro- 
nounce it  therefore  a  bad  custom* 

The  next  is  pigs,  in  their  kind,  to  be  delivered  at 
the  will  of  the  owner,  &c.  [His  Lordship  having 
read  it,  (page  4d8)0  That  custom,  stating  that 
the  titheable  article  is  to  be  delivered  at  the  will 
of  the  owner,  is  liable  to  the  same  objection  as  the 
custom  for  calves,  already  disposed  of;  and  as  it 
seems  to  me  to  be  a  decisive  objection,  that  there- 
fore must  also  be  considered  invalid,  and  there 
must  be  an  account  for  the  tithes  in  kind. 

To,  the  next  custom,  for  geese  and  pigs  [stat- 
ing it,  as  in  page  498],  I  do  not  know  that  there 
can  be  any  reasonable  objection,  and  therefore 
there  must  be  an  issue  directed  to  try  that  mo- 
dus, if  the  rector  should  require  it. 

As  to  the  modus  for  bees,  there  has  been  no 
evidence  offered :  probably  the  quantity  was  not 
worth  notice. 

L  L  2  To 
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181*  To  the  modus  for  wool,  as  stated,  I  do  not  see 

.^'^^^'^^     any  objection. 

ROYITOW 

^od  otbeiB.        For  com  there  must  be  an  account. 

The  next  is  the  custom  respecting  rape-seed, 
*  the  tenth  bushel  ready  dressed,  the  parson  al- 
lowing for  the  dressing  Irf.  the  bushel/ 

The  objection  to  that  is,  that  if  there  be  not  ten 
bushels,  or  if  there  be  any  smaller  quantity  than 
ten  bushels,  or  any  intermediate  number  less  than 
ten,  nothing  is  said  as  to  what  is  to  be  paid  for 
such  intermediate  quantities.  That  modus,  there- 
fore, is  improperly  laid :  it  should  be  stated  much 
more  accurately  and  distinctly  than  it  is  stated 
here,  to  be  of  any  avail ;  there  must  therefore  be 
an  account  taken  of  rape-seed. 

As  to  the  tithe  of  wood,  it  does  not  appear 
by  evidence  that  any  had  been  cut  by  the  occu- 
piers :  that  therefore  is  out  of  the  question. 

There  was  a  custom  of  tithing  onion-seed 
stated ;  but  that  was  admitted  to  be  bad. 

The  custom  *  for  every  acre  of  reed  ground 
that  is  hooken,  cropped,  or  mown,  in  the  ye^r. 
Id.*  does  not  appear  to  be  objectionable* 

But  the  tithe  of  eggs,  which  is  laid  thus,  '  for 
every  hen  or  duck,  two  eggs,*  (to  cover  any 
whatever  quantity,  if  there  were  five  hundred), 

'and 
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*  and  for  every  cock  or  drake,  either  of  them 
three  eggs/  that  certainly  cannot  be  good. 

The  next  custom  (as  stated)  is,  that  the  inha«- 
bitants  are  to  pay  to  the  parson  yearly  for  every 
acre  of  fed  ground  in  the  said  parish  {Throcken- 
/<o// not  included)  for  herbage,  \d.  or  the  fall,  at 
the  parson's  election.  (What  that  means  I  do  not 
know.)  That,  however,  cannot  stand,  for  Throck^ 
enholt  is  not  distinguished  from  the  rest  of  the 
parish  by  any  sort  of  description,  and  therefore 
the  objection  applying  to  the  three  first  moduses 
applies  here,  and  destroys  that  custom  in  the  pre- 
sent case. 


543 


1818. 


Jbnkinsoii 

V.  I 

ROYSTPW 

and  othen. 


As  to  the  other  moduses  (for  dove-house  — 
for  house*  having  an  orchard  or  cherry-grouud — 
for  every  acre  of  new-improved  grounds  in  the 
marsh  or  fen,  which  shall  be  mown,  and  for  every 
such  acre  fed,  or  the  fall,  at  the  election  of  the 
parson,  and  all  the  succeeding  moduses,  and  their 
qualifications,  pages  500-1),)  his  Lordship  ob- 
served collectively,  that  (always  bearing  in  mind 
throughout  this  case,  that  these  grounds  were 
part  of  the  Bedford  Level,)  all  those  statements 
of  customs,  and  the  accompanying  observations, 
could  only  be  considered  in  the  light  of  matter 
of  interpretation  on  doubts,  which  probably  arose, 
from  time  to  time,  in  consequence  of  the  con- 
stant improvements  and  changes  which  took  place 
in  that  particularly  uncultivated  spot,  and  that 
they  were  nothing  like  customs  recorded  or  es- 
tablished, even  if  they  had  not  been  so  alto- 

L  L  3  gether 
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1818-       gether  unintelligible  as  they  were:  and  that  as  fat 
^^Jl^l^^jj  as  they  could  be  understood,  they  had  none  of  the; 
^  ••         characteristics  of  IcmI  moduses,  and  could  not 
4mm1  othefB.    therefore  be  so  considered. 

Then,  (said  his  Lordship)  the  defendants* 
counsel  have  relied  much,  and  with  reason,  on  the 
decree  made  in  this  Court  in  the  year  1695:  and 
it  is,  in  truth,  the  great  muniment  on  which  their 
case  depends  for  support.  But  if  I  am  right  in 
the  opinion  which  I  have  given,  that  with  respect 
to  some  of  these  payments,  they  are  not  such  as 
can  be  regarded  as  moduses  in  point  of  law,  1 
should  consider  it  a  very  great  hardship  on  the 
plaintiff  if  I  were  obliged,  of  necessity,  to  hold 
myself  bound  by  that  decree,  as  it  is  called.  If, 
indeed,  it  had  been  really  a  decree,  properly  so 
termed,  judicially  establishing,  as  moduses,  the 
payments  which  were  the  object  of  the  suit,  I 
should  have  had  great  difficulty  in  disengaging 
myself  from  it,  however  unjust  I  inight  consider  it; 
but  it  is  no  such  thing.  The  first  objection  to  it  is 
that  persons,  who  were  proper  and  necessary  par- 
ties to  that  suit,  (th^  ordinary  and  patron)  were  qot 
before  the  Court;  and  the  result  furnishes  a  strong 
proof  of  the  wisdom  of  courts  of  equity,  in  requir- 
ing all  proper  parties  to  be  present  before  a  decree 
can  be  made.  I  will  venture  to  say,  that  if  the 
ordinary  and  the  patron  had  been  defendants  in 
that  suit,  and  had  done  their  duty,  that  decrqe  never 
could  have  passed  in  these  terms.  It  was,  in  ihith, 
nothing  more  than  a  decree,  to  establish  an  agree- 
ment between  the  parties,  entered   into  among 

themselves, 
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tJiemselves,  and  that  too  a  modern  agreement 
There  are  mixed  up  in  the  decree  some  payments, 
which  were  probably  ancient,,  but  they  are  blended 
with  the  others,  which  are  clearly  not  so,  and  I 
liave  now  no  means  of  distinguishing  them  from 
the  rest.  The  answer  of  the  defendant  in  that  suit 
has  been  read  in  this  cause,  and  I  have  since  read 
it  over  myself  with  great  care.    It  exhibits  a  very 
striking  picture  of  the  miseries  of  persons  in  the 
situation  of  rector  at  that  time,  when  they  were 
completely  in   the  power  of  their  parishioners, 
and  were  tossed  to  and  fro  at  their  will  and  plea- 
sure.    No  wonder  then  that  the  clergy  of  that 
day  frequently  entered  into  such  agreements  be- 
fore they  became  rectors,  in  order  to  obtain  some- 
thing like  ease  and  quiet,  when  they  were  placed 
in  that  situation.     When,  therefore,  I  see  what  is 
called  a  decree,  affecting  to  establish  money  pay- 
ments as  moduses ;  but  which  ought  not  to  be 
treated  as  a  decree,  (because  it  v/as  made  in  a  suit, 
which  was  suffered  to  proceed,  although  necessary 
parties  were  not  in  Court,  and  which,  even,  if  they 
had   been  there,   can  only  be  considered  in  the 
light  of  a  decree  founded  on  what  was  put  upon 
the' record  without  opposition,  and  by  consent  of 
the  parties,  and  not  as  being  ^he  effect  of  a  hear- 
ing on  the  merits  in  an  adverse  suit  to  establish 
such  moduses) — I  cannot  but  regard  it  as  a  de- 
cree, not  pronounced  on  any  fact  authenticated 
by  evidence,  but,  on  the  contrary,  on  mere  state- 
fnents   of  what   are  obviously  not  facts.      How 
then  can  I  consider  it  binding,  or,  at  least,  such 
^  cannot  possibly  be  resisted.    It  \$  ?lear,  that 

L  L  3  some 
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some  of  the  payments  mentioned  in  that  decree 
were,  in  fact,  considered  by  the  Court  as  not 
being  moduses,  although  the  usual  and  proper 
parties  were  not  there  to  contest  their  validity, 
and  press  the  existing  objections.  Then  other 
payments^  which  might,  perhaps,  have  been  pro-: 
perly  considered  as  ancient  payments,  are  no^ 
distinguished  in  this  instrument,  nor  can  they 
now  be  so,  and  I  cannot  see  any  reason  to  hold 
myself  bound  by  a  decree  where  I  find  that 
among  the  moduses  there  established,  there  are 
some  which  are  not  sanctioned  by  law.  If  I  am 
right  in  that  opinion,  there  can  be  nothing  in 
such  a  decree  to  prevent  my  expressing  that 
opinion,  and  acting  upon  it  accordingly.  I  there-: 
fore  think  myself  not  only  at  liberty,  but  that  I 
am  compelled  to  decide  this  cause  as  |  have 
intimated  my  intention  of  doing. 


In  addition  to  all  this,  we  cannot  but  take  into 
consideration  the  state  of  this  part  of  the  country, 
at  the  remote  period  whence  legal  moduses  take 
their  rise.  These  grounds  belong  to  the  Bedford 
Level,  which  must  have  been  at  that  time  nearly 
all  under  water,  or  at  best  in  such  a  state,  as  that 
the  greater  part  of  it  could  have  produced  but 
little  tithcable  matter.  Looking  retrospectively 
to  time  beyond  legal  memory,  (beyond  the  reign 
of  Richard  I.)  can  we  reasonably  conceive  that 
any  agreement  for  most  of  ;such  of  the  com- 
positions, as  are  stated  in  this  decree,  could  have 
been  then  made  between  persons  in  the  situa- 
tion of  these  parties.     At  that  time  there  could 

have 
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have  been  no  prospect  of  the  improvements  which 
have,  in  very  modern  days,  taken  place  in  that 
part  of  th^  country,  and  which  are  entirely  owing 
t»  causes  which  could  not  have  been  foreseen  or 
iexpected,  even  so  short  a  time  b^ck  as  twenty 
years  before  they  commenced*  The  great  im- 
provements made  of  lat^  years  in  the  Bedford 
Level,  to  whiph  I  have  alluded,  are  even  now  but 
jujst  beginning  to  Ijave  any  visible  eflfipct. 

On  the  whole,  therefore,  it  appear^  to  mc,  that 
yre  cannot  rjitionally  or  justly  consider  the  pay- 
inents  which,  that  decree  contemplates  to  be  good 
moduses  as  against  the  parson,  who,  it  appears, 
from  all  the  circuRistances  in  evidence  in  this 
|Cause,  was  wholly  incompetent  to  act  for  himself 
at  the  time  when  the  decree  was  made,  and  that 
it  was  certainly  made  in  the  absence  of  those, 
who  are  the  natural  and  legal  protectors  of  the 
revenues  and  (he  rights  of  the  Church. 

Under  these  circumstances,  I  think  myself 
bound  to  direct  an  account  of  all  the  titheable 
matters  which  the  defendants' have  taken  from 
these  lands,  except  such  as  are  covered  by  the 
poduses  which  I  have  determined  ought  to  be 
^ried. 

Decree  accordingly. 
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JCNUNSOIf 
ROYSTOW 

and  oUien* 


Sir 
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liihFebrtuvy.       Sir  WaTKIN   LeWE8   V.   MoRGAN  atld  LE\riS. 


Vbcrcare-  jERVIS  HOW  shewed   cause   as:ainst  an  order 

ceiver  ofrentf        1.1,1  n  ii 

and  profits  is  which  had  bccn  obtained  for  committing  the  de-e 
faitberreceiy.  fendant  Morgan,  and  his  agent,  the  other  de-. 
Coirt  will  ex.  ffendant,  an  attorney,  residing  in  Carmarthenshire^ 
jQDction  to  Uu  for  a  contempt  in  disobeying  an  order  of  the 
tmi^to^thu  Court,  of  the  \6ih  No:Dember  last*,  injoining 
Sthim  aSo""  Morgan  from  receiving  any  part  of  the  rents  and 
Sc orfcrTau^  profits  arising  from  the  plaintiff's  estates,  and  in 
toff afadis-^"  ^^^  publication  by  Morgan  of  a  printed  clocu- 
coaS"  h«  6  ™^^^>  purporting  to  be  a  report  of  the  judgment 
pot  been  regn-  Qf  one   of  the  Barons  t  -    and  also   that  Lewis 

larW  served 

with  the  io-      should  bc  Ordered  to  pay  into  Court  300/.  the 

jnnction,  if         •  .  . 

sufficient  cir-    moucy  SO  received  by  him  since  the  order  had 

^amstancesca9  -  •  , 

be  shewn,  to     bccu  prouounccd. 

afford  fair  and 
satisfactorv ' 

sach^a^em  *  [On  making  the  motion,  a  question  arose  whe- 
knew^f  the  ther  siicli  ail  order,  \\  granted,  should  be  absolute 
principal  have  in  tlic  fifst  instaucc,  or  to  shew  cause ;  and   the 

pnbhihed  the  .  , 

opinion  deli-     Court  rulcd  that  it  ou«:ht  to  be  the  lattcr.l 

veredbytlic  . 

dissentient 

a"stetel^cnt"?f  The  affidavit  on  which  the  rule  was  granted, 
of^thecSur?  Stated  the  facts  noticed  in  the  order tt- that  the 
at'the  Mme^     tenants  had  bcCii   served  with  notice  of  the  iu- 

time  in  the  ,  imirfion 

provincial  '  '  •  .  JUUCCIOII 

papers. 

Wood,  Ba* 
roa,  dxMftent'u  \.  Vldll  R^d'  Hr.  Hug^fmuon,  2  Atk.  469.  —  and  Baker  v. 

insufficient  in 

this  case,  at  least  as  fo  the  agent.  •       > 

^  The  application  should  be  far  a  rule  to  sli^w  cany. 

One  of  the  Court  dis^eatinir  fram  an  orrfcr  f<W  an  injnnction,  and  notice  of  an  appeal 
from  the  decision  paving  been  given,  are  no  excuse  for  disobeying  the  order. 


Vide  aitt68^\p.\15ew 
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junction— and  that  Lewis  had  acknowledged  hay-: 
iiig  seen  that  notice.  On  the  other  hand,  the 
affidavit  of  Lewis  stated  that  the  order  for  an  in-: 
junction  had  not  been  served  on  Morgi^n  o? 
Lewis,  till  after  the  latter  had  received  the  300/, 
from  the  tenants  — that  he  wgs  merely  the  ag^t 
of  Morgan  —  and  that  he  had  not  received  any 
of  the  rents  and  profits  since  he  was  served  with 
notice. 


m 


iai8. 


Sjr.  Watbimi 
'   Lbweb 

V. 

Morgan 
and 


It  was  therefore  submitted  by  JerviSf  that  in 
a  case  like  the  present,  where  the  Court  had  not 
been  unanimous  in  making  the  order  of  the  1 8th 
NovembeVy  ^nd  where  notice  of  appeal  had  been 
given,  connected  with  the  facts,  tlxat  Lexois  was 
merely  an  agent,  and  resided  in  the  country,  and 
that  he  had  not  received  any  thing  after  service  of 
the  order — the  defendants  had  not  been  guilty  of 
a  contempt,  and  more  particulaily  Z^rm,  who 
could  in  no  respect  be  considered  as  bound  by  the 
injunction,  df  which  he  had  had  no  notice. 

In  support  of  the  rule,  it  was  urged  by  the 
Solicitor  General  and  Blake,  that  Morgan  having 
been  in  Court  when  the  judgment  wa^  aboi\t  to  be 
pronounced-:— and  his  having  himself  published  the . 
judgment  of  one  of  the  Court — a  correct  account 
"being  at  the  time  inserted  in  all  the  London  papers, 
and  the  C^irmarthen  Herald -^SLtid  botlxvdefend- 
ants  being  practising  attornies,  this  case  was 
in  all  respects  much  stronger  than  those  (a)  in 


(a)  Skip  V.  Harwood,  3  Atk. 
Mo.—Osbome  r.  Tennant,  14 


Ves.  136.  —  and  Kimpton  v. 
Evei  2  V€^»M&.JBe«.  349. 

which 
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teiB.       which  it  had  been  decided  that  a  party  having 
SirWATKni   knowledge  by  auy  means  of  an  injunction,  was 
enough  to  bring  him  into  contempt  for  breach  of 
ity  although  the  order  had  not  been  served. 


Lewbi 

9, 

VonoAK 
and 


Graham,  Barony  declared  his  opinion  to  be, 
that  the  rule  ought  to  be  made  absolute;  for  that 
under  the  circumstances  of  this  case,  and  parti- 
cularly where  the  parties  were  professional  per- 
sons, there  could  be  no  pretence  for  disobeying 
the  order  of  the  Court,  either  on  the  ground  of 
want  of  knowledge  of  its  having  issued,  or  of 
ignorance  of  the  legal  consequences— i-and  that 
the  parties'  means  of  Qotice  w^  amply  sufEcient 
to  bind  them* 


Wood,  Baron,  (admitting  that  if  legal  notice 
could  be  brought  home  to  the  parties,  it  would 
be  sufficient  to  bring  them  into  contempt,  and 
that  one  Judge  dissenting  from  the  order  pro- 
nounced, and  notice  of  appeal  having  been  given, 
was  no  excuse  for  disobedience  of  it),  was  yet  of 
opinion^  that  in  the  present  case  the  want  of  re- 
gular service  of  the  notice  was  not  supplied  as  to 
Lewis,  for  tlie  utmost  length  that  any  case  had 
hitherto  gone,  was  where  the  party  injoiued  had 
been  actually  in  Court.  I  agree  (said  his  Lord- 
ship) that  in  a  case  like  that  of  Osborne  v. 
*  Tennantj  there  might  be  a  breach  of  the  injunc- 
tion, but  this  will  be  the  first  instance  of  a  per- 
son in  the  situation  of  Lewis  having  been  held  to 
be  guilty  of  a  contempt:  and  notwithstanding  it 
is  of  high  importance  to  the  administration  of 

justice, 
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justice,  that  obedience  to  the  orders  of  Courts 
should  be  rigorously  enforced,  it  is  of  equal  im- 
portance that  the  subject,  if  punished,  should 
be  first  clearly  shewn  to  be  deserving  of  it.  A 
newspaper  account  is  not  such  a  notice  of  the 
proceedings  of  a  Court  as  should  bring  a  party 
into  contempt. 

Garuow,  Baron^  concurred  with  Graham, 
Bar  on  J  in  the  opinion  that  a  sufficient  know- 
ledge had  been  proved  to  have  reached  the  par- 
ties, to  bring  them  into  contempt,  or  otherwise 
the  orders  of  the  Court  might  easily  be  eluded, 
and  persons  injoined  might  procure  a  breach  of 
an  injunction  to  be  committed  with  impunity,  if 
such  shallow  pretences  as  these  could  be  set  up 
against  similar  applications  to  the  present. 

Order  absolute, 

With  the  Costs  of  this  application. 


&^i 


1818. 


Sir  Watkiii 
LbWes 

M«ROA1f 

and 


Macmurdo 
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1818,       Macmurdo  V.  Birch,  Mackay,  and  LAUGHxoy. 


TJkvrjday, 

itthFOni^.  Radcliffe  and  another  v.  Same. 

A|>iauitiff       DaUNCEY  and  Littledale  now  shewed  cause 

having  arrett- 
ed two  of        against  two  orders,  which  had  been  obtained  on  a 

partners  cm  a        ^  .  ' 

««•  ««Mwjj  "d  former  day,  for  setting  aside  the  writs  of  venire 
against  an  ab-    facias  od  respondendum  wliich  had  been  issued  in 

tent  third  by 

v€n.fac.  mi  thcsc  causcs,  and  all  the  proceedings  had  thereon, 
which  issnes,  for  irregularity,  with  costs — ^and  for  restoration  to 
iMaes,^had       the  defendants  of  possession  of  goods  distrained, 

been  levied  ,  i      •    j    o 

on  the  partner-  aucl  money  levieo,  &C. 

ship  goods-* 

ihc  (>>nrt  re-  . 

fiised,oncaase      The  affidavits  of  Birch  SLiid  Mackay f  two  of  the 

shewn  against      •    ^       .  i  V  • 

a  role  for  that  defendants,  (who  were  all  partners  m  trade  at  ii- 
asidcthe pro-  verpooly)  OH  which  the  rule  was  founded,  stated  in 
order  the  mo-  substaucc,  that  the  dcponcut  being  arrested  in 
be  restored,  thcsc  actious*,  had  put  in  special  bail — that  the 
to  be  delivered  defendant  LuughtoH  being  at  that  time  on  a 
was  sworaf  on^  voyagc  at  sca,  writs  of  venire  facias  and  disirin- 
SSe^nYdefend*  go^(''s  theicon  wcrc  issucd  against  Laughton,  and 
wiibtLlt'^on  executed  on  the  joint  goods  of  the  defendants  ; 
5f  mariSe"  ^"^  ^^^^  the  dcponcut  had  paid  the  common 
J!?irp"cSLof  ^*  issues,  but  the  sheriff  was  in  possession  of  the 
^^^"SP"^  partnership  property,  under  the  subsequent  dis- 
tringases for  increased  issues  t. 

^  '  The 


N.— Sncha 
rnle  discharg- 
ed with  costs. 


*  Those  defendants  were  proceeded  against  bj  quo  mtmu. 

t  The  first  action  was  brought  to  recover  346/.  4«.  and 
on  that  issues  were  levied  specially,  after  the  common  is- 
sues, to  the  amount  (on  the  alias)  of  100/.  and  on  the  pbtria 
190/.  18*.  lOrf. 
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Tii^  aftidavit  also  stated,  that  Laughton  was 
'mtister  of  a  merchant  vessel  belonging  to  the  port 
of  Livetyooly  and  was  absent  in  his  business,  and 
not  for  the  purpose  of  avoiding  this  action,  or 
any  legal  proceedings — that  he  was  a  resident 
housekeeper  in  Liverpool'^thB.t  his  vessel  had 
been  advertized  to  sail  for  several  weeks  before 
she  proceeded  on  her  voyage — and  that  he  left 
the  entire  management  of  the  partnership  busi- 
ness to  the  deponents. 

The  affidavits  filed  in  opposition  to  the  rule 
stated,  that  the  defendant  Ldughion  had  been  re- 
gularly seiTCd  with  the  usual  warrant  or  summons 
ou  the  writs,  by  delivering  copies  to  the  defend- 
ants, Birch  and  Mackay^  at  the  counting-house, 
.  (^Laughton  being  then  out  of  the  realm,)  — and 
that  for  default  of  his  appearance,  distringases  had 
been  issued,  and  common  and  increased  issues 
levied,  in  the  usual  course. 


5S3 


1818. 


Macmdrdo 

r. 

Birch 

and  othen. 


For  the  defendants  it  was  contended,  that  the 
facts  disclosed  in  their  affidavit  shewed,  that  this 
was  not  a  case  wherein  a  distringas  was  authorized, 
in  consequence  of  the  absence  of  the  defendant 
that  the    necessary  allegation    (that 

the 


Laughton 


The  second  action  was  for  176A  10*.  Irf.  After  leVying  the 
common  issues,  an  alias  distringas  was  obtained  for  50/. 
and  a  pluries  for  124/.  19s.  Ic/,  which  were  levied  on  the 
partnership  goods. 

The  amount  of  those  levies  are  particularly  stated,  because, 
as  they  are  discretionary  in  the  Court,  such  instances  afford 
crileria  for  regulating  similar  applications. 
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1818.       the  defendant  kept  out  of  the  way  to  avoid  pro- 
^^^^^^^^^    cess)  could  not  be  truly  made  *— and  that  the 
V.        .service  was  not  sufficient. 

Birch 
and  otheri. 

On  the  other  hand  it  was  insisted,  that  as  this 
was  a.  case  of  partnership,  where  two  of  the  part- 
ners had  been  duly  proceeded  a^inst,  and  had 
appeared,  the  proceeding  against  the  absent  part* 
ner  had  been  strictly  regular. 

The  Court  adopting  that  distinction. 

Discharged  the  rule. 

With  Costs  t- 


•  C$ano/tfi  T.  SirR.Ldwley,         f  Vide  Nichobon  and  on^ 
tote,  vol.  ii.  p.  12.  other  v.  Smonass  and  Hatt^ 

ante,  toL  iii.  p.  268< 


THE   END  OF  HILARY  TERM. 
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I  ibid. 


GuJpPT  v.  BEittLfcBAtiTK  and  Potter^  tm^^ 

Copley^  Serjt  moved  for  a  rule  to  shew  cause  a  person  of 
why  there   should  not  be  a  new  trial   in  this  li^^hlte  attend- ^ 
ca8e>  which  was  an  action  of  trespass  for  an  as-  tbwnin  wSiclh 
sault  and  false  imprisonment  ^r^i^%^%y 

of  his  bnginoM 
9s  a  horse- 

It    appeared   in  evidence,   that   the   t)laintifF  ^'^^'^^^J* 

littered  a 
forged  note,  . 
tax  whith  he  is  afterwards  apprehended  by  private  persons,  without  warrant,  on  hb  way 
home,  and  carried  before  a  magistrate  for  examination,  by  whom  he  is  immediately  dis- 
char^,  cannot  maintain  an  action  for  false  imprisonment  against  those  v  ho  sio  appre- 
hended liim  under  such  circumstances.  And  those  circumstauces  may  be  pleaded  in 
jnstificatiMi,  and,  if  proved,  will  entitle  the  defendant  to  a  verdict :  at  least,  tlie  Court 
will  not  grant  a  new  trial  wiierc  the  jury  have  bten  so  directed,  although  the  defendant 
bad  also  pleaded  the  general  issuer 

VOL.  V.  MM  (who 


POTTBR« 
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1818.  (who  was  a  man  of  character),  was  a  horse- 
^^^'^^^  dealer  residing  in  the  county  of  Somerset.  Be- 
••  ing  at  Ashborne  (Derby)  fair,  in  the  way  of 
aod  his  business,  he  paid  a  person  ^  of  the  name  ox 
Mellor  a  1/.  note,  amongst  others,  in  purchase 
of  a  colt.  Mellor  took  it  to  the  defendant 
Brittlebank's  banking-house,  where,  being  disco- 
vered to  be  a  forgery,  it  was  returned  to  him,  and 
he  took  it  again  to  the  plaintiff,  and  received 
from  him  another  in  exchange  for  it  The  de- 
fendant Brittleiank  then  sent  the  defendant 
Potter^  and  another  person,  (neither  of  whom 
were  constables),  in  pursuit  of  the  plaintiff^  who 
overtook  him  about  four  miles  from  AshVornef 
returning  home  with  the  colts  which  he  had 
purchased  at  the  fair.  They  told  him  that  they 
apprehended  him,  (Jiaving  no  warrant  or  other 
authority  from  a  magistrate)  on  a  charge  of  ut- 
tering forged  notes,  and  brought  him  back  to  the 
town  of  Ashborne f  where  he  was  taken  before  a 
magistrate,  by  whom  he  was  discharged,  after 
having  been  put  to  very  considerable  inconve- 
nience and  expence. 

Tlie  defendant  Brittlebank  pleaded  the  general 
issue,  and  a  justification,  '  that  before  and  at,  &c, 
a  certain  fair  was  holden  at  Ashborne^  and  divers 
false,  forged,  and  counterfeit  notes,  purporting, 
&c.  had  been  there  tendered  and  offered  in  pay- 
ment—  and  that  afterwards,  &€.  the  plaintiff  did 
utter  and  pay  to  one  Thomas  Mellor^  2l  certain 
false,  forged,  and  counterfeit  note,  purporting, 
&c.    wherefore    said  Brittlebank  had  good  and 

probable 
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probable  cause  to  suspect,  and  did  suspect,  plain-      IBI8. 
tifF  to  have  feloniously,  and  against  the  form,  &c.       guppy 
uttered  the  said  note,  well  knowing  the  same  at  bbixtlmamk 
the  time  to  be  false,  forged,  and  counterfeit :  and     pj^^^^ 
thereupon,  having  such  probable  cause  and  ground 
of  suspicion,  in  order  to  arrest  the  plaintiff,  and 
for  the  purpose  of  carrying  him  before  a  magis* 
trate,  he  did  &c*  (admitting  the  facts  charged  in  the 
declaration).'— Averment,  *  that  on  searching  the 
plaintiff,  a  certain  other  forged  note  was  found  on 
him/    Replication  to  second  plea,  '  that  defend- 
ant, of  his  own  wrong,  and  without  such  cause, 
&d.  committed  the  said  trespasses/ 

The  other  defendant  had  suffered  judgment  by 
defaiilt 

The  case  being  proved,  Mr,  Baron  Gabbow 
directed  the  jury,  that  although  the  plaintiff  was  a 
man  of  character,  yet  where  there  was  well  founded 
suspicion,  every  man  was  a  constable,  and  might 
act  as  the  defendant  had  done,  if  bondjide — and 
that  if  the  jury  thought  that  he  had  so  acted,  they  ' 

would  acquit  the  defendant  on  the  record,  and  give 
the  smallest  damages  against  the  other.  The  jury 
gave  their  verdict  accordingly. 

It  was  now  submitted  by  the  counsel  for  the 
plaintiff,  that  although  the  facts  stated  in  the 
justification  were  true,  excepting  the  guilty 
knowledge :  yet  as  there  had  been  no  information 
laid  before  a  magistrate,  and  no  warrant  obtained 
to  authorize  the  apprehension  of  the  plaintiff, — and 
M  M  2  as 
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1818.       as  the  evidence  which  had  been  given  in  support 
^^""^^^     of   the  justification  was  not,  without  proof  of 
«•         the  scienter^  sufficient  to   establish  a  charge  of 
and        felony,   the  plea  of  justification  had  failed,  ad- 
mitting the  other  facts  to    have    been    proved. 
And  it  was  contended,  that  the  broad  distinction 
of  the  cases  wherein  a^  man  might  apprehend  an- 
other without  warrant,   from  those  wherein  he 
could  not,  was,   that  a  felony  must  have  been 
committed^;  whereas,  in  the  present  case,  there 
was  no  pretence    for  imputing  to  the  plaintiff 
that  he  knew  the  note   to  be  forged,  and  the 
consequence  was,    that  he  was  immediately  dis* 
charged:  but 

Tlie  Court  were  of  opinion,  that,  considering 
all  the  circumstances  alleged  in  the  justification 
under  which  the  apprehension  and  detention  took 
place,  there  had  been,  in  the  present  instance, 
sufficient  matter  of  presumption  of  the  plaintiff's 
guilt,  to  authorize  the  defendant  to  assume,  for 
the  purpose  of  apprehending  the  plaintiff,  the 
authority  of  constable  ;  and  that  therefore  the 
arrest,  although  without  warrant,  had  been  so  far 
justified,  as  that  they  ought  not  to  disturb  the 
verdict. 

Per  Curiam. 

Rule  refused. 


IN 
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IN  THE  EXCHEQUER  CHAMBER. 
(in  error.) 


1818. 


James  v.  Emery  and  Cludde.  im2"S«S' 

The  defendants  (plaintiffs  below)  had  brought  Thecriteri<m 
an  action  for  a  breach  of  covenant  against  the  propriety  of 
plaintiff  in  error,  on  certain  articles  of  agreement  Don^oiodero? 
entered  into  between  one  Rowley ,  and  Emery  and  Jot^mdi^ Lao 
Cludde  the  defendants   in  error,  of  the  one  part,  breichw  u  to 
and  James  (plaintiff  in  error)  and  Stubk  (since  u  tSHr^^'elj 
deceased)  of  the  other  i>art.  S^coJS^*^* 

pantees. 

The  declaration  stated,  that,  by  the  agreement,  ,esVb2'^verai, 
[after  reciting  that  the  said  Rowley ^  Emery,  and  Jjjy^^j^"  JJ? '" 
Cludde,  together  with  one  Sarah  Dunningy  were  jo™^  anTth^ 
>  entitled  to  the  entirety  of   the  premises,  &c.  in  tcnni,ori«n- 
the  following  proportions— Btfw;Viiniii  Rowley  to  covenant,  do 
five  undivided  parts  thereof,  and  one  moiety  of  that  principle. 
another  twelfth  part,  Emery  and  Cludde  in  the  same     inrerest  ai- 
proportions,  and  Sarah  Dunning  to  the  remaining  firming  judg- 
twelfth  part:  subject  to  the  payment  to  Rowley  ^  U(^  on  breach 
Emery,  and  Cludde,  of  400/.  (a  moiety  to  Rowley ^  for  ^^it^y^ 
and  a  moiety  to  Emery 'zxid  Cludde^)]  the  said  ?tohi!eni5fflie 
^Rowley,  Emery,  unA  Cludde,   did  thereby  for  ^::,'^'::^::^,, 
themselves  severally  ^  and  not  jointly,  and  for  their  piess  engage  *' 
sev&ral,  respective  and  not  joint  heirs,  executors  "*stlhtn^be^*^ 
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one  instaluiea 


530  CASES   IK    THE   EXCHEQUER, 

1818.  and  administrators,  covenant  xoith  said  James  and 
j^^^^  Stubbs,  and  each  of  them^  their,  and  each  of  their 
^*  executors,  &c.  that  they^  the  said  Benjamin  Row- 
and  Cluddb.  ley,  Emery,  and  Cludde,  should  and  would,  within 
the  space  of  two  calendar  months  from  the  date 
thereof,  make  out  and  deliver  to  the  said  James 
and  Stubbs  an  abstract  of  the  title  qf  them^  the 
said  Rowley 9  Emery ^  and  Cludde^  to  eleven  undi- 
vided twelfth  parts  of  aod  in  &c.  and  within  three 
months,  '  in  conjunction  with  all  other  parties  in 
anywise  interested  therein,  would  grant,  release, 
and  convey  &c.  unto  and  to  the  use  of  James 
and  StubbSj  as  tenants  in  common,  the  said  eleven 
parts  &c.  and  all  &c.  &c.  And  that  it  should  be 
lawful  for  the  said  James  and  Stubbs  to  enter 
forthwith  for  making  erections,  alterations,  &c. 
'  without  being  considered  by,  or  being  amenable 
to  the  said  Benjamin  Rowley^  Emery ^  and  Cludde^ 
as  trespassers  for  so  doing.  In  consideration 
whereof  the  said  James  and  Stubbs  did  thereby 
for  themselves^  and  their  respective  heirs,  execu^ 
torSj  administrators^  and  assigns,  covenant,  pro- 
mise, and  agree,  to  and  with  the  said  Benjamin 
Rowley,  Emery,  and  Cludde,  and  each  of  them, 
their ^  and  each,  S;c.  that  they,  ^c.  would  pay  (in 
the  proportions  of  one  moiety  to  Rowley,  his  exe^ 
cutors,  S^c.  and  the  other  to  Emery  and  Cludde, 
their  executors^  SfcJ  the  sum  of  14,000/.  by  the 
following  instalments  —  SOOO/.  25th  December^ 
1813,  with  interest  to  be  computed  from  the  iSth 
December  then  last  —  SOOO/.  on  the  25th  Decem- 
her  then  next,  and  2000/.  on  every  succeeding 
25th  Decern Aer,  until  the  whole  &c.  &c.  should  be 

paid. 
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paid,  but  without  demanding  or  requiring  nny  1B18. 
interest  for  any,  or  either  of  such  payments,  to  jambb 
be  made  after  the  said  25th  December,  1813;.  and  embry 
should  make  and  execute  to  the  said  Rcrwley, 
Emery  J  and  Cludde,  and 'their  heirs  &c,  such  a 
security  upon  the  said  estate  &c.  by  way  of  mort- 
gage, for  payment  of  the  said  several  instalments, 
as  they  Rowley,  Emery ^  and  Cludde,  or  their 
counsel,  should  direct ;  and,  as  a  collateral  secu- 
rity, should  make  and  give  the  joint  and  separate 
bond  of  them  the  said  James  and  Stubbs,  in  a 
proper  penalty :  the  expense  of  making  title  to  be 
borne  by  Rowley,  Emery^  and  Cludde^  according 
to  their  several  estates  and  interest  in,  &c,— Aver- 
ment of  performance,  and  readiness  to  perform 
the  agreement  on  the  part  of  the  plaintiffs,  (bejow) 
and  that  defendants  took  possession  .-^rBreach  re- 
fusal to  accept  conveyance,  and  to  pay  such  part 
of  the  purchase-money  as  had  becoine  due. 

The  defendant  pleaded  actio  non;  for  that  the 
said  Benjamin  Rowley  was  still  living. 

General  demurrer  and  joinder,  ~« Judgment  for 
plaintiffs  (below)  for  3 100/.  and  38/.  costs. — Gene- 
ral errors  assigned. 

Gaselee,  in  support  of  the  assignment  of  errors, 
submitted,  that  the  questions  raised  by  tlie  plead- 
ings were,  whether  the  covenant  of  Rowley  and  the 
two  defendants  in  error,  with  the  plaiiitilF,  was  not 
a  joint  covenant — and  whether  Benjamin  R&wley 
ought  not  to  have  been  made  a  party  to  this  action. 
And  he  contended  that  the  covenant  was  joint, 

M  M  4  and 
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I8id.  ;  and  that  Rowley  shbuW^Iia^'beeii  a  party  to  the 
^'^^^  suit.  Anticipating  that  *  it  woiild '  be  urged,  that 
^^  the'ihterest'oP'the  veridoi^s  was  separate,  he  in- 
^ndCLCDDB.  sisted  tiiat  the  ccivenant,  ^  to  the  purchasers  at 
least,  vf^  jcSTnt:  they  co'venanted  to  pay  the 
purcha$e-»nioiiey  by  instalments  —  they  also  cove- 
nanted to  execute  a  mortgage— and  togireabond 
for  securing  the  purchase-money  ?  therefore  if  the 
covenants  should  be  held  to  be  separate,  tfee  phtm- 
tiff  in  error  would  be  liable  to  sepal^e  ictiond,  at 
tlie  suit  of  each  of  the  defendants,  for  not  piying 
the  money*— for  not  executing  the  mortgage-^ 
and  for  not  giving  the  bond :  the  legal  interest  in 
which  three  several  branches  of  the  covenant  was 
joint  in  the  covenantees : — ^Thatin  this  case  the  dis* 
tinetion  of  joint  and  separate  covenants  more  par- 
ticularly applied,  because  the  differpuQe  was  care*- 
ftilly  observed  in  the  framing  of  the  covenants  j  for 
where  the  covenant  was  meant  to  be  joint,  and  where 
several,  it  was  expressly  made  so  by  the  terms 
of  the  agreement ; — ^That  the  covenant  by  Jdmes 
and  Stubbsw^  clearly  joint,  being  made  to  and 
with  the  three  persons,  the  two  defendants  in  error, 
and  the  other  person,  which  latter  onght  therefore 
to  have  been  a  party  to  this  suit  :^-and  that  there 
was  nothing  in  the  words,  *  and  with  eath  ofthem^ 
that  could  make  that  a  separate  covenant,  ^fi^hicb 
was,  in  efFept,  substantially  jointi— That  it  was 
^o  Acc\Aei\mAndtrso7i\.Martindalt{a)f  and  the 
cases  there  cited,  where  it  was  held,  that  the  pUiii- 
tiff  alone  could  not  maintain  an  action  on  a  joint 
^pd  several  covenant,  where  another  had  a  legs^l 

interest 
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interest  in  the  perfprujance  of  it,,  notwithstanding       J818. 
the  covenant,  was '  cum  quolibct.et  qmlibet  eorum*     ^^^^ 
•—That  this  case  was  still  stronger,  because  two  of      ^Jj^j^ 
the  things  to  be  performed  are,  in  their  nature,  joint  ■»*  Cltopb. 
—the  mortgage  to  be  execitted  on  the  premises 
fiold,  and  the  bond  to  be  given  to  the  three  parties 
interested— And  that  in  the  case  of  SotaJicote,  exe- 
cutrix, Sfc  V.  Hoare  (A),  tlie  same  doctrine  was  re- 
cognized and  acted  upon  in  a  very  strong  instance, 
for  there  the  covenant  was  so  far  not  joint,  as 
that  the  party  said  to  be  necessarily  required  to 
he  joined  with  the  plaintiff,  was  not  named  with 
him  in  the  covenant,  but  was  a  separate  party. 

Pulkr,  who  was  to  have  sustained  the  plead-     • 
ings  on  tlie  record,  was  stopped  by 

GiBBs»  C.  J.  who  (having  stated  the  case  and 
the  question)  observed :  The  principle  on  which  ^  ^  ^^^^^ 
this  case  must  be  determined  is  perfectly  well 
known,  and  established**  Wherever  the  interest 
of  parties  is  separate^  the. action  may  be  several, 
notwithstanding  the  terms  of  the  covenant  on 
which  it  is  founded  may  be  joint :  and  where  the 
interf^st  is  joint,  the  action  must  be  joint,  al- 
though the  covenant  in  language,  purport  to  b^ 
joint  and  sev.eraL 

In,  this  case  the  interest  is  most  cjearly  sieveral. 
I^His  Lordship  read  the  appropriate  passages  of  the 
<:ovenants]-     The  plaintiffs  below,  who  brought 

(b)  3  Taunt  87. 

•  Vide  Ecckstim  and  Wife,  Ei^ecators,  &c.  v.  Clipsham, 
%  Saanil  263. 

this 


^ 
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l8ia      this  aetJoni  were  entitled   to  undivided  propor- 
James      **^^*  ^^  *^^  property  sold,  and  of  the  purchase- 
embrt      inoney,  which  was  the  consideration,  and  tfiat 
uA  ewBm,  independently  of  the  interest  of  Rowley :  and 
the  covenant  must  follow  the  interest  of  the  co- 
venantees.  If  the  whole  deed  be  reacl,  it  amounts, 
in  eifecty  to  this,  that  one  party  sells  one  moiety 
of  the  property,  and  the  otiier  another,  and  one- 
half  of  the  purchase-money  is  accordingly  to  be 
paid  to  one  of  the  vendors,  and  the  other  half  to 
the  other,  and  that  was  the  plain  understanding 
of  the  parties. . 

But  it  is  said,  that  there  are  other  covenants 
which  are  expressly  joint,  and  therefore  the  action 
founded  on  those  should  be  joint  too ;  but  I  do 
not  think  that  that  by  any  means  follows,  for  the 
covenants  must  be  construed  according  to  their 
legal  effect 

As  to  the  cases  which  have  been  cited,  there  is 
this  plain  distinction  to  be  noticed,  which  takes 
them  out  of  the  operation  of  the  rule,  and  leaves 
this  case  within  it.  In  none  of  those  cases  had  the 
person,  who,  it  was  contended,  wai  a  necessary 
party,  any  beneficial  interest  whatever.  In  some 
of'  them  they  who  framed  the  deeds  had  provided 
that  one  bf  the  covenantees  should  have  a  sort 
of  guardian  over  him  in  the  person  of  the  other, 
and  there  could  not  be  any  separation  of  the 
interest  in  such  a  case  as  that,  so  .that  it  became 
absolutely  necessary  that  such  third  person  should 
join  in  any  action  on  the  covenant,  for  he  could 
only  have  been  made  a  party  for  that  purpose. 

The 
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The  tnie  test  is,  whether  the  interest  be  joint  or      leia. 


Jami 


several :  for  in  whatever  terms  the  covenant  be 
framed,  it  must  follow  flie  nature  of  the  interest,      emmt 
and  in  this  case  I  think  the  interest  was  several.  «n<JC''W»«. 
Therefore  we  pronounce  the 

Judgment  affirmed* 


Puller  then  applied,  that  interest  might  be 
added,  from  the  time  of  the  allowance,  on  the 
whole  sum  recovered,  altliough  it  was  larger  than 
that  on  which  interest  had  been  agreed  to  be  paid : 
but 

Gaselee  submitted,  that  the  agreement  being 
express,  the  defendants  in  error  were  only  en- 
titled to  interest  on  the  first  instalment,  which 
was  the  stipulation  between  the  parties,  in  terms : 
and  he  compared  this  bargain  to,  that  of  goods 
sold  to  be  paid  for  at  a  particular  day  which  had 
been  long  past. 

GiB£s,  C.  J.  If  there  have  been  any  case  in 
this  Court  ruling  otherwise,  we  will  attend  to 
it.  On  principle  we  have  no  difficulty.  If  the 
instalment  had  been  paid  at  the  appointed  time, 
there  would  have  been  no  interest  recoverable. 

Interest  allowed  on  the  sum 
recovered  from  the  day  of 
judgment 

IN 
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IN  THE  E^i(^HEQU£R  CHAMBER. 

(in    £RR0B.) 


I8ia. 


t5ik 


^!7^  Ikin  v.  Bradley* 


Oiia^iBd|meat  JLlTTLEDALE  moved  for  interest,  on  the 
against  bank.  ftffirmanGe  of  this  judgment,  on  an  affidavit, 
hincedaefvom  stEtiog,  that  the  dction  was  conunenced  for  the 
dfipOTUed' to*^  recovery  of  the  balance  due  to  the  defendant  in 
mto^r^^e*  «t(SyfM  account  of  money  deposited  in  a  bank, 
SKcVo°f-  of  the  firnj  of  which,;. the  plaintiff  in  error  was 
t*b?^^Su?  wwviving-.  partn^,  Hmmly^AkelXah  M  that 
^l^^^l^  wa»  the  wage  of.^the  banfc  tx?  j^Upw  their 
to'tolffwR!^  <»^*®w^rs  i^te^eat  ,01^  mgney.^o,  depoa^fced  with 

mifkcf  the  order      .,,,..  ,•/».,• 

for  interest^  *^  •    r  • .   « « . 

after  the  same      |t  being  the  custom  of  the  ba^k,  to  aJXow  such 

rate  only  at       .  ^         i  /•     • 

which  it  was  ukUx^  after  .th$  rate  of  41.  per  eent^,  p^v  annum^ 
thlu^rtoai-  tibe: Court, ordered  the  interns t,t;ab(^  qdc^l^ted  at 

low  it  to  their     .j     ,  ^   - 

^ostomers.  fm{t tUtfip  \  J^  ..t;.  .,:    ,,,..-, 

5[,iic. iM!j  .L..j-«K.  ji' i   .  ,   :.'  .  .   >  .1  ..,.1  i:n;i::.;.j  >  . 
rroj  'fhifiiiJi;    jij*    J.,  ".  .   J    :    i.  ,.',       .     .  .  • 


COFTON 
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18ia. 
XTikAprU. 


XXaUNCEV  znd  Hone  moved  for  an  injunction  TiuspUuntiff 
on    the  filing  of  this  bill,  which  waa  supported  o^rtneno'""^ 
by  the  usual  affidavit  of  the  truth  of  the  allega-  to  dSoTST^ 
tions.  ffiSdS^ 

tendmU  on 
payment  of 

The  biU.  Stated  that  the  plaintifF  and  defendant  bfYii?dfe2SI 
became  and  continued  to  be  ca-partners  until  the  ^^lfl^|*^ 
3d  of  July  1817,  when  the  partnership  was  dis-  ^j["^^ 
solved  by  mutual  consent,  and  notice  theieof,  '^^^J  ^."^ 
signed  by  them  respectively,  inserted  tn  the  Zm^  gj^»  wit 
don  Crtf jserte— that  on  entering  into  partnership,  Pyj*"*»*»d 
they  had  agreed  that  a  piece  of  ground  belonging  puu  down 
to  the  f>laintiflr,  and  on  which  he  bad  built,  should  D^dings-^  [' 
form  partdf  the  partnership  property -»tiiat  the  notwau/f^ 
partnership  accounts  had  not  been  closed-^  that  tomtnia'bhn 
on  the  treaty  for  the  dissolutioUi  and  at  the  time  iS^ed.*^**'"* 
of  signing  the  notice  for  advertisement,  it  was 
agreed  between  the  plaintiff  and  defendant  that 
the  acicounts  should  be  forthwith  settled,  and  that 
the  defendant  j^hould  immediately  afterwards  pay 
to  the  plaintiff  half  the  value  of  the  co-partnership 
^stock,  property  and  effects,  and  that  upon  such 
payment  being  made,  the  whole  thereof  should 
become  the  property  of   the  defendant  —  that, 
confiding  in  such  agreement,  the  plaintiff  con- 
sented to  the  dissolution  —  Uiat  the  plaintiff  had  ^ 
since  applied  to  the  defendant  for  a  settlement 
of  the  accounts,  and  payment  of  half  the  value 

of 
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I8fi8.  of  the  efFects,  aicscording  to  the  agreement,  whicb 
Q^^g^j^  he  had  refused — that  the  defendant  had  taken 
possession  of  the  ground  and  buildings,  and  all 
other  the  partnership  property,  with  the  books 
of  account,  and  was  carrying  on  the  trade,  for  his 
own  private  account,  with  the  'plaintiff's  moiety 
of  the  stock,  and  had  began  to  pull  down  part 
of  the  buildings.  The  bill  therefore  prayed  an 
account  of  the  partnership  transactions,  and  pay- 
ment by  the  defendant  to  the  pldntiff  of  a  moiety 
of  the  value  of  the  stock,,  premises,  debts,  property, 
and  effects,  and  that  the  plaintiff'  might  be  de- 
clared to  have  a  lien  upon  the  whole  of  the  part- 
^lerehip  property  for  suck  moiety ^  and  that  until 
payment  thereof  the  defendant  might  be  restrained 
from  collecting  the  debts,  and  particularly  from 
pulling  down  the  buildings^  and  converting  the 
materials  to  his  use,  or  committing  waste  upon 
the  co-partnership  premises. 

Per  Curiam. 

The  plaintiff  has  not  by  his  bill  made  out  a 
case  of  waste,  whatever  he  may  do  hereafter,  if 
the  defendant  by  his  answer  admit  his  equity* 
The  defendant  may  have  failed  to  perform  the 
agreement  on  his  part,  but  that  is  not  sufficient 
to  entitle  the  plaintiff  to  the  remedy  he  seeks 
for  by  the  present  motion ;  for  it  was  agreed, 
that  on  payment  by  the  defendant  of  the  value 
of  his  share  in  tjie  partnership  effects,  the  whole 
of  the    property  should    belong  to    him.     The 

plaintiff 


.;  ..'.V  i'»-:    ''.  1i:    >     ..  '     ??-      i{  1    •'•   <rrj(a-j*i(.i*i 
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Gadd 


EA$T£B  TERM,  58  GEO.  III.  539 

plaintiff  can  only  have  an  account  of  the  part-  ^  ma. 

nership  dealings  for  the  purpose  of  ascertaining  corrov 

what  is  due  to  him  undec  the  agreement  for  a  ^' 
dissolution. 

•'-''••"'■ 
It  is  a  great  mistake,  and  one  vfsrf.  com- 
monly made,  to  imagine  that  all  the  numerous 
cases,  wherein  veiy  much  inconvenience^  and 
even  loss  may  be  suffered  by  consequence  of  the. 
acts  sought  to  b«  restrained,  are  tbcrrforc  in  the 
nature  of  waste. 

Injunction  refused. 
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1818.  ■:.,-. 


The  dedan.  THISrwtts  *<aii  ftdlioii  &m  %  jnaUoiDHB  »«est-  and 

turn  in  as  ae- 

HoD  for  mall.  iinfirfMiltlMM;    ^'-           *     =:  '*^       '-     '^    -     .  "    '^^   '  » 

awnttobe  •     :';''*    r  "  '.   •    '  •   •    -     \\  -J?-  -  .'>  r»txj    vv  >;jfr»5 

XiTMa'piabi.  I^eddbltratbft  Mated  Ifaitei^ 

■oo^atl!^  out  a  bill   of  Jlfidtf/^«e^  dgaimt          fOftifltiH; 

tm^^S^  whereby  the'  sheriff  w&s  cdinntirfded  ^Itt^  Iftk^ttie 

!^ed^  plaintiff^  &c.  to  answer  the  d^odrntof  a  plea' 

ft^d^/^.  of  trespass,  ani/  also  Uah^itf  the  smd  defkndant 

S^t^iS^  ogainst  the  said  plaMtiff^  for  SOU  vpon  promises, 

mentfbr^  according,  &c.  averring  that  said  defbndant,  con- 

^S^^fy^M.  driving,  &c.  falsely  and  malicioudy  caused  the 

lUj^AWc..  said  writ  to  be  endorsed  /or  hail  fir  151.  and 

Anar  .  upwards,  and  thereupon  caused  the  planiliff  to 

mentylhat 
defendant 


^  be  arrested,  and  imprisoned,  and  detained,  &c« 
^ra^r  Ifor  seventeen  days,  and  that  defendainil.liad  no 
Effltobedif.  probable  cause  of  action  to  the  amouist.of  «15i;— * 
vmtofprote-  that  proceedings  wcre  thereupon  had  in  the  mid 


cootlnncdy  for 
want  of  pn 
cation  tnei 
witiiaooiM 
•ion  to  the 


vHtiTa  oonda.*  8uit;  and  that  afterwards,  &c.  the  defendaift  did 


record,  if  not  i^ot  prosccutc  his  Said  bill  against  the  said  plahititf 
l^^H^lmt  vi^h  ^^^1  btt^  voluntarily  permitted  hit  said  bill 
wSSii^^  to  be  discontinued  for  want  of  prosecution  thereof; 
waliSSr"'^  ^^^  thereupon  it  was  then  and  there  considered  by 
^rlf^^S  '^^  ^i^  Court  tfrnt  the  said  defendant  skmlA  take 
UMrtb?**'  nothing  by  hie  bUl^  as  by -the  recerd^nnd- praeeed- 
proved.  {jig  tkereonj  still  remaining,  &c^  appeared^'  where- 

Hadtiieai.   upoit  and  wkcrebtt  the  said  suk  then  and  there 

legation  of  tlie     ^  "^ 

discontinuance  becamc  ofui  wos  wholly  ended  and  determined. 

been  general, 
it  would  have 
been  snfficieutly  proved  by  the  rale  (o  discottinur,  ard  evidence  of  the  payment  of  costs. 

The 
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.  The  cause  was  tried  before  the  Lord  Chief  >em. 
Baron,  at  the  Sittiiigs  in  Easter  Term  last,  when  .J^^ 
a  verdict  was  ^imu^  ftr  the:  plaintiff.  Two  oh*  iTl  -  ^^ 
jectioQs  were  made  m  the  course  of  the  trial,  Isti  ^*  "^ . 


that  the  declaratv>A  wa».tiM«autipQirted  by  %he^ 
evidence,  as  it  had^  in  setting  forth.  ti»  «tf  (itwn 
part  of  the  bill  of  Middlesex^  shewn  that  it  was  . 
far  SQlf  .iHfm  .|KP«lises,  wher^a^  isi  ^t^  \f  w^^:.. 
fw  90/-  mttd  .the.  warmiit  was  aocoriiugly  wiwle^. 
<u|4vr  mii .  Awl  *%,  that  th«av^iwnt  ^^  jlie 
,  ^iipopi^mitce  )0f  the.  isitit  wa^  aiao  not  .honjs  out  * 
by  Cher  dvideacr,  w it  ha4.been  .oaJy  p?ov^fi  ^*at  ; 
tljere  Ipad  been. «  mle  to  disctmCimi^,  Dp^pH^jn^nt, 
^.  CKMh,  huh  kbft  record . Wft^v  -OQt  pr^^iMjed  ..Jo 
^ii^siMT.  that  .the   ^Uitrhbd.b^ep   actually  i^^j^^eqn^ 
ttnutdi  tl^  *swS  wdertsd  .that  ^  .ea^Wr/sbtml^" 
{utc»dy.|irbiLliberl3r.torioayei        ;         .    .      >; 

••]  l[fc:rfukr«teft*'aiicim4rdBi. obtained  io^^  ,..!Vi 

..«ttlA tol^bevvcmsei  why  jkbcr yeitbct  6hptiWi«'oli|)e  Lt-  ^.V.  t"^..  1 

set^rfside^larid  ^anmstnt  enitercd  :m  .thq  lb<^'ci'  !.;  i  /   -  ^ 

;i . :  v-^;  [u«.^  :>^  ♦ :.    •  ..  /    .     ,-.  \.\   .  ...  j  j.ui  j.^";;- ;.,:;;; 


•••  ?k 


If  1  t    ,• 


icausej^Qimt^Kiijig,  fttta^the  ^6giviki^4l  ^iw^lgftc-' 
tion,  that  the  variance  in  respect  o^^^thQ^\ln|>.\lbi' 
which  tlie  process  was  stated  to^  haye^.^boe^vflyf<l 
out,  and  tlie.  endorsement  omthe  warrant,  .was 
merely  an  obvious  cleHcal  misprision  in  an  im^ 
material  part  of  the  averment,  (Pepphi  v.  So^ 
VOL.  V.  K  y  lomons 


Oadd 
Bbnnbtt. 
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.1618.  lomons  (fl)j)  and  did  not  affect  the  real  merits^ 
and  that  as  the  complaint  was  supported  by  the 
previous  allegations  in  the  declaration,  which 
were  clearly  proved,  all  that  related  to  setting 
forth  and  reciting  the  ac  eiiam  part  of  the  writ 
might  be  rejected  as  surplusage,  and  then  the 
gravamen  of  the  plaintifTs  cause  of  action  would 
have  been  fully  supported  by  the  evidence. 

On  the  second  point,  they  contended,  that  as 
the  discontinuance  was  in  fact  proved,  and  the 
*  payment  of  the  costs,  the  averment  was  supported, 
Bristow  v.  Haywood  (d),  and  that  in  that  aver- 
ment also,  all  that  followed  the  statement  of  the 
fact,  and  referred  to  the  record,  might  be  re- 
jected as  surplusage,  for  that  tliat  likewise  was 
immaterial,  inasmuch  as  it  was  not  necessary  to 
this  action,  that  the  discontinuance  should  have 
been  recorded,  provided  it  was  made  out,  by  any 
evidence,  to  the  satisfaction  of  the  jury,  as  it 
was  a  mere  matter  of  fact,  relating  to  a  volun- 
tary act  on  the  part  of  the  defendant ; — IValker 
V.  IValker  (c).  Wig  ley  v.  Jones  (d). 

[The  Court  remarked,  that  in  those  cases  the 
reference  had  been  to  a  record  which  could  not 
exist,  and  suggested,  that  here  there  might  or 
ought  to  have  been  a  record.] 

It  was  then  put  that  the  determina^tion  of  die 

(tt)  5  T.  R.  49G.  (c)  1  Doug.  1. 

(6)  4  Campb,  N.  P.  214.  (d)  6  East,  440. 

suit 
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ftuit  wa^  not  hj  practice  required  to  be  shewn,  as      WW. 
appeared  by  the  precedeats^  (referring  to  Chitty^       q^^  ' 

2  voK  p.  245,    and  the  authorities  there  men-  bmnw. 
doned,)  but 

[Wood,  Barony  denied  that.} 

Then  adverting  more  particularly  to  tlic  terms 
of  the  declaration,  with  reference  to  the  wflrif«/;'c 
of  the  action,  atid  the  proofs  necessary  to  sup- 
port it,  they  insisted  that  the  formal  objections 
now  taken  wcrfe  not  founded  either  on  principle 
or  authority. 

Clarke,  in  support  of  the  rule,  relied,  as  to  both 
objections,  on  the  axiom  of  law  allegata  probanda 
applying  to  all  material  averments.  The  first 
averment  be  submitted  was  material,  because  .it 
iar  the  ac  etiam  part  of  the  process  which  gives 
the  Court  jurisdiction.  Variances  less  material 
have  been  held  fatal,  as  in  Green  \\  Rejwett  (e), 
and  it  had  been  urged  strongly  in  that  case  also 
that  the  variance  did  not  go  to  the  gist  of  the 
action>.    So  also  in  IVyvilt  v.  Shepherd  (f)^ 

In  support  of  the  second  objection,  he  cpri- 
tended,  that  although  perhaps  in  the  averment 
they  need  not  have  concluded  to  the  record,  yet 
having  done  so,  they  were  bound  to  produce  it, 
and  to  have  shewn,  as  they  had  alleged,  that 
judgment  had   been  in  fact  signed  for  want  of 

(e)  1  T.  R.  058.  (f)  1  H.  Bl,  162. 

X  X  2  prosecution. 
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18m.  prosecution.  Two  of  the  cases  qted  on  the  poiat 
"^^^  of  rejecting  that  conclusion 'as  surplusage,  having 
been  already  distinguished  by  the  Court  from 
this  case,  he  produced  the  declaration  in  the  case 
of  BrisUm  v.  Haywood^  which  averred  only  that 
'  Hie  suit  was  ended  and  determined/  He  de* 
nied  tliat  it  had  been  proved  that  the  costs  had 
been  paid,  (and  that  was  sanctioned  by  the  Lord 
Chief  Baron  from  his  Lordship^s  notes,)  and 
tl)erefore  he  submitted  that  the  mle  oti^ht  to 
be  made  absolute. 

Richards,  Chief  Baron^  (having  stated  the 
first  objection.)  It  was  certainly  neces^ry  to 
state  the  writ,  and  therefoi^  it  was  not  matter 
of  surplusi^ge,  and. the  plaintiff  in  stating  it  was 
bound  to  state  it  accurately*  He  has  clearly 
not  done  so,  (adverting  to  the  record.)  There 
is  therefore  a  material  vaiiance,  and  one  .of  too 
great  importance  to  be  got  over. 

As  to  the  either  objection  of  tliq,  avernie^itrpf 
the  discpntinuanc/^.  no%  hayipg  becR  pf:9rVe4  ^., 
laid,  that  I  think  is  also  Avell  foundecL  It  is 
averred  th^t  the  defendant  discontinued,  and  then 
the  averpf^eat. goes  on  in  th$.same  sentepcq  (q 
state  in  what  manner,  shewing  that  it  was  by 
judgment  of  the  Court.  No  other  mode  of  dis- 
continuance is  averred  but  that,  and  that-^fato 
certainly  not  been  proved.  It  was  said,  that 
evidence  to  shew  that  the  suit  had  been  discon* 
tinned  generally  would  -be  sufficient,  but  I  think 
that  the  particular  form  of  this  averment  precludes 

them ; 
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them;  and  as  to  the  fact  of  the  payment  of  costs       uia. 
harmg  been  proved^  I  see  no  evidence  of  that  on       ^^^^ 
my  notes.    It  was  ckarly  necessary  on  tiiis  record     j^^J^^ 
to  shevr  thato  judgment  had  been  entered^  for  it  is 
not  stated  as  liaving.heen  merely  the  act  of  tlie 
party^  but  of  the  Conrtw  .  I  therefore  think  that 
we  should  make  tills  rale  absolute. 

Grahait^  Btcron.  I  had  inclined  to  tlie  ope- 
nioii>  that  tlie  first  abjection  of  the  variance  in  the 
process  might  have  been  got  over,  but  I  concur 
with  my  Lord  Chief  Baron* 

The  otter  objection  cannot  be  got  rid  of^  for 
it  was  important  to  sliew  tliat  the  defendant, 
having  sued  out  a  writ^  had  discontinued  the  suit; 
and  if  the  allegation  of  tliat  fact  had  been  general, 
I  should  liave  considered  tliat  tlie  evidence  of  an 
actual  discontinuance^  IbHowed  by  payment  of 
costs^  would  have  been  suHicient;  but  when' so 
much  more  is  particularly  stated  on  the  record, 
as  liere,  it  is  made  essential  to  the  plaintiff  s  title, 
and  cannot  be  rejected  as  surplusage.  The  aver- 
ment is  all  one  inseparable  sentence,  and  we  have 
no  authprity  to  mutilate  it,  otr  separate  the  quo 
viodo^  the  whereupcm,  &c.  from  the  preceding 
part. 

Another  insurmountable  c^i^cnlty  is,  that  the 
payment  of  costs  was  not  proved,  and  if  they  had 
been  really  paid,  the  jury  were  not  possessed  of 
that  facL  « 

N  N  3  Wood, 
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1618.  Wood,  Barm.    I  am  of  opinion,  tiiat  both  the 

^^^^       objections  taken  to  this  declaration  are  fatal.     It 

••         was  necessary  to  set  out  the  writ,  although  not 

perhaps  with  so  much  particularity  as.  has  been 

clone ;  but  they  have  done  so,  and  therefore  were 

,  bound  by  it.    There  is  no  doubt  a  very  material 

variance,  and  therefore  the  plaintiff  has  failed. 

Then  as  to  the  other  point  of  the  discontinuance 
not  having  proved  as  laid.  Had  the  allegation 
been  general,  it  would  have  been  sufficient  to 
have  produced  the  rule,  and  proved  payment  of 
the  costs,  but  he  refers  to  the  record,  and  there 
there  is  no  judgment  which  there  might  have 
been:  or  a  noik prosequi  might  have  been  enteredi^ 
which  would  have  made  the  averment  conform- 
able. 

Gakrow,  BiaroTij  concurred  on  both  points,  and 
for  the  same  reasons  (which  his  Lordship  stated) — 
adding  that  there  was  nothing  conclusive  in  the 
mere  rule  to  discontinue,  which  might  have  been 
merely  conditional,;  and  might  never  have  been 
acted  on ;  and  that  there  was  no  evidence  of  the 
costs  having  been  paid. 

Per  Curiam. 

Make  the 

Rule  absolute. 


THbBUS 
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>  1818. 


Saturday^ 

Thomas  v.  Pearsk,  Esq.  mh  April. 


This  was  an  action  acainst  the  sheriflF  of  Essex^  Cmnp«tcncy 

^  ,  '  of  witness. 

for  a  false  return  of  nulla  bona  to  a  writ  of  fieri     ^ 

In  AD  action 

facias    on  a  ludginent  obtained  by  the  plaintiff  against  a  she- 

.  ^   ,        rr    I,  .  .  /*    J   1        />       riflfforafalse 

against  John  Hulbert,   m  an  action  of  debt  tor  retom  otmoui, 

J^^ ,  honoy  after  he 

600/. ,  has  taken 

goods  in  eze* 
cation,  which 

It  was  tried  at  the  sittings  for  Middlesex^  in  ciWyt^enout 
Micfiadmas  Term  last,   before  the   Lord  Chief  jg'^^^i^. 
Baipn  and  a  special  jury,  who  found  a  verdict  for  JJI^J'SainL* 
the  plaintiff,  damages  586/.  \0s.  fhir^SSJh  *" 

person  Is  ad« 
missibleto 

It  was  in  evidence  (though  dubiously  and  under  provethatthey 
much  confusion  and  contradiction)  on  the  trial,  property  of  the 

'  debtor,  against 

that  a  person  of  the  name  of  Hudson  had  taken  a  whom  the  Exe- 
cution had 
jTial ting-house  and  premises  of.  Mr.  Blyth^  as  his  te-  issued— be- 

^  ,    ^.  ,  ,  TT     1  •         cause  the  she- 

nant,  ^t  a  rent  or  5200/.  a-yeari  but  Hudson  owing  nif  cannot 
at  that  time  a  debt  to  the  Crown  for  duties,  en-  t?on  against 
tered  the  premises  at  the  Excise  in  the  name  of  nL™)  for  ttV  ' 
Hulberi,   a  person  connected  in   a  very  vague  Lal^iSgMdc 
manner  with   him   in   the   business,  and   (as   he^tlland^^^Tii 
stated),  for  the  express  purpose  of  protecting  the  ^u^^inT'thc* 
property  from  the  claim  of  tlie  Crown.     Hudson  ^^cts^^xdb^' 
becoming  indebted  to  Blyth  for  rent  and  in  other  reajiuerMUM 

^  "^  acta^  and 

respects,  and  a  debt  having   become  due  to  the  therefore 

*  '  ^  °  could  not  be 

Crown  for  duties,  and  an  extent  bcins:  expected  used  to  affect 

o  I  their  rights  in 

momentanlv,  he,  to  secure  Blyth^  gave  him   an  any  proceed- 

1       .  "  «  .  /.I  *"8  against  t  b 

autbcnty    to    take  possession   or     the  malt,  &c.  witness. 
then  on  tlie  premises.     In  the  mean  time,  an  of- 
ficer of  the  sheriff  of  Essex  seized  the  malt,  and 
oliicr  efiects,     on    an  extent    against  Hulbert. 

N  N  4  Afterwards 


v..A««: ,  V  Pf  A^)4l|?jmUff  ^gafti^ft  fi^^^y  iprcqnsequenpe 
'  of , Ajf |^i9h>fJ?/5^^  gpye , j^9(;^c^;^t;^^  tl^^  x?fl5?^r, ,  Uiat 
t^SffPo^^«9«^r^otthe.f\rpperty  of  ,&^^^  Tj^p 
offiqqf,  ^wevQTjttook  pQfl3WM0JH,  pf\  thpin.  pptv 
witli?taudiug^  ujad.er  the  e^t€;pt,;  and  hUo  VAcler 
the  exfpqtion  at  the  suit  of  the  present  jplaiptitf* 
Blyth  however  ultimately  regained  the  possession, 
by  tfiUing.them  fropii  the  sheriff's  offic^\by  fptcct 

*  and  sent  them,  on  board  a  vessel  to  Lonc\on.  The 

sheriff,  at  fir^t  xel;urned  a  re^^ne,  but  on  being  in- 

demixi^^  by  pth.er  creditors  of  Hudson^  amended 

his  return  ^o  that   qf  nulla  bona^  on  which  tliis 

action  was  brought 

".  .^  .♦   ■  ,  .'  .'  • 

The  question  in  thq  cau§p,  ^hprefovc*  ivas^^w|ie- 

ther  the, goods  \yere  in  fact,  the  property  of  ,Hu I- 

bert  or, Hudson.  And  to  prove  certain  fa9ts  witUii^ 

Bly til's  knowjedge,  tending  to.  shew  ^hat  thejyr  wjerg 

the  goodfS  of  -fifw(/50w,    the   defqndpit's    counsel 

proposed^  t9  ^;aU  B/j/f /(^,  who  \vas  obj.qc|:^d  to  b^^ 

the  ve»-^^9t^.  lf(j)^,:^f„fV  ta^c  ref^jffl  >^r(f,,n^a4fi 
out  agai,nsf:  the  sheriff,  he  could  bring  nq  actjioQ 
against  Blyth,  as  he  himself  must  hare  been 
proved  to  be  a  wrong-dper,  whic^i  would  preclude 

him. 
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him.     Tliat,  h^  sifBmitt^d; Vas  establishea  by  the       I8i«- 
case  of  Pitehef^'v:  Bdiley'(a)  ;  and  he  contended,     thomm 
besides,  that  the  shefiff  would  he  estopped  by     ^tliam, 
his  own  return  of  tiulld  Bona.    If,  on  the  other 
hand,    the  verdict  had    been    in  favouir  of  the. 
defendant  (the  sheriff)  the   plaintiff  might  sHU 
have  sued  Blyth^  because    in  that  case  the  ver- 
dict could  not  be  used  in  the  witness's  favour. 

Jervisj    Taunton^  and  Chiity^    shewed  cause. 
They    contended,    that    Blyth    was  inadmissible 
as  a  witness,   because  he  was  directly  interested 
in    the    event    of   the  action;    as  the    sheriff, 
?n  case  of  a  verdict  against   him,  would   have 
an    action   against  Blyth   for   taking  away   the 
goods   Avhile  in   his  custody  under  process,    al- 
though the  return   might  have  been  false;  for 
(they  submitted)  if  the  sheriff  had  acted  under  a 
inistake  iii  permitting  a  person  claiming  a  pro- 
perty in  the  goods,  to  take  them  out  of  his'  pos- 
session, he   would  undoubtedly  have  a  right,  mi 
discovering  that  he  had  been  imposed  on,  to  bring 
an  aclti()ii^kgai^si  such  person,  to  rebovf  r  any  da- 
mages wliicli  sliodld  be'obtatbedf  against  himself > 
and  that,  notwimstaiiditig'  sVidH-  a  tetiiVn  'as  this, 
which,  though  false,  might  be  made  innocently, 
and  >*lthc^ut^4ht*Mi6ti^^td'*ao  %k«i^.^^'^i^^^^ 
cannotHbte^  (fWsid^it^ci  4i  sa  Vkt^iU  W^^.tk^ 
tum^'ks'riciit  to  be'afterwardi'  peifiriftUci^'Vo'^^iVti 
evidence  of  the  thith,  and  availhiinscirf  of  ^  ft'  in  a 
court  of  law.     And  the  record  of  the  vprdict  in 

(a)  B  East,  17i« 

dn 


6S0 
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Jj^l^  an  action  against  him  for  the  false  return,  would 
TwMCikt  he  evidence  as  to  the  quantum  of  the  damages 
Fbau^  sustained  hy  him,  in  consequence  of  the  deceit 
practised  on  him  by  the  party,  though  not  to 
prove  the  feet  of  the  deception.  Nor  would  it 
be  necessaiy  for  the  sheriff,  in  such  an  action,  to 
shew  that  these  were  the  goods  of  Huliert,  for 
having  taken  them  by  virtue  of  tlie  writ,  he  would 
have  such  a  quahfied  property  in  them  as  would 
enable  him  to  uiaintain  trespass  or  trover  in  his 
own  name,  against  any  person  who  should  take 
them  fi'om  him,  as  was  determined  in  JVilbraham 
V-  Snow  (b),  and  that  without  slie\ving  any  bet- 
ter right. 

The  question  whether  the  verdict  could  be  used 
in  any  other  action  wherein  the  witness  should  be 
a  party/ (they  insisted)  was  not  the  only  criterion 
of  his  admissibility,  for  although  that  should  not  be 
80,  yet  if  the  witness  had  a  direct  interest  in  the  re-: 
suit  of  the  suit,  it  would  be  a  suihcient  ground 
for  rejecting  his  testimony.  In  tbe  case  of  Bland 
Y.  yinslej/  (c)f  which  was  an  action  of  trespass 
ggainst  the'  sheriff  for  taking  the  goods  of  the 
plaintiff,  under  an  execution  against  a  third  per- 
son, that  tliird  person  was  held  not  to  be  a  com- 
petent M^tness  for  the  defendant,  to  prove  that 
he  had  not  sold  the  goods  to  the  plaintiff^  and  that 
they  were  his  property,  tlaough  in  that  case  the 
record  could  not  have  been  used  in  evidence.  So, 
in  the  <:ase  of  an  issue. directed  to  try  the  fact  of 

(6)  2  Saund.  47.  (c)  2  N.  R.  331. 

an 
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fm  act  of  bankruptcy,  it  is  an  inftcxible  rule  of  tsia 
Jew,  that  the  bankrupt  himself  cannot  be  exa* 
mined.  In  Kcighthy  v.  Birch  (d),  a  landlord  to 
whom  a  9heriff  had  p^id  money  for  rent  in  ariiear, 
was  held,  by  Lord  Ellenborough^  not  to  be  Ad- 
niiatiUe  to  prove  that  the  rent  was  in  arrcar. 
On  that  occasion,  Lord  Ellen  borough  observed, 
*  sheriifs  are  often  placed  in  very  difficult  circqm- 
atances,  and  must  act  at  their  peril.'  In  this  case 
Blyth  had  a  direct  interest  to  prove  the  property 
to  be  in  Hudson^  and  justify  the  sheriff^s  return ; 
for  if  the  present  venlict  should  stand,  the  she-? 
riff  will  have  an  section  against  Blythj  in  con- 
sequence of  the  goods  having  been  rescued  j 
wliereas,  if  they  were  not  Hulbert'%  goods,  the 
sheriff  would  have  no  ct^use  of  action  against 
Blyth. 

In  the  case  of  Green  v.  The  New  River 
Company  (c\  it  was  held,  that  a  servant  could 
not  be  called  as  a  witness  in  an  action  brought 
against  his  master,  for  the  consequence  of  his 
qyftL  negligence,  because  the  verdict,  m  that 
case,  might  be  afterwards  used  in  eiidence 
against  the  servant,  in  an  action  brought  by  the 
master.  So,  in  this  case,  the  verdict  'might  be 
used  in  an  action  against  £/y/ A,  for  thftt  verdict 
would  be  the  foundation  of  the  sheriff'^ 'detion 
against  him,  and  might  be  used,  as  therfe,'to  shew 
the  i/uajitum  of  damages  recovered ;  aiid  that  is 
a  case  directly  in  point  with  the  present.     Even 

(d)  3  Camp.  N.  P.  623.  (c)  4  T.  R.  680. 

where 
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where  a  witness  does  not  stand  indifferently  bc^ 
twecn  two  parties,'  and  is^  iiabk  to  both,  if  he 
be  more  extensively  liable  to  one  than  the  other, 
thb^  is^sufikient  to  render  him  im  incompetent 
witness  for  the  former.  Joriet  v. '-Brooke (/}. 
And  where  a  verdict  might  be  us^d  to  influence 
*'jwy«iiia  oivil-  case,  'it-  bas^been^hrtid  *d  feniier 
a  w^ness^^inoompetent  to  'gire'  avidence'  which 
would  conduce*  to  such  a  verdict  on- a  criminal 
prosecmtioii^j  ^iRe»  t.  WhUing{^)^>''^^  >'»^  ^^  •  • 


Dauncty  and  Campbell,  in  support  of  the  rule« 
contended,  that  the  principle- of  all  the  cases  of 
incompetency  of  witnesses  was»  that  their  legal 
situation' fiiuet  be  altered   by  tlie  y^rdtct :    they 
miist  either  be  shewn  to  acquire  some  >vight,  of 
incur  some  liability  which  did  not^^xisi  before. 
The  verdict  in  this  action,  if  the  goods  were 
found  not  to  be  the  property  of //rtAJev^/,*- Would 
.  not  condudd  him,  »or  any  other  pei'son  whoseipyo- 
pertythey  might  be  ;  for  the  otvner,  wlioeVW  he 
wefe,  n^fght   maintain  an   action  againrst'JB/y//r, 
tlie  next -day,  for  the  recovery  of  tliese»  gobds, 
whoscvep  ploperty  they  •  might  ha*v**  been » found' 
to  be  by  thei  verdict  '  \x^  >thils''  ^etiofn^'^wbicb, 
as  tO'  all  'th^vwDrid  liesiides^  >woiiki  hcrte  i»ttr 
aihs^aefa^^tmd  lb«refi)re  ndt^ev^de^l^e^  sis^betwMu 
any  0t|bdri  plaimtiflT  and  the  witness;/  vjAsiito*  the 
objection'^ of  *riie  verdict  being* used  to  prqudice 
the  jury  >oii  any  other  action,  that  went  merely  to 


(/)  4  Taimt,  464. 


(^)  1  Salk.  283. 


his 


lits  credit,  oot  to  his,  coi»petottqy,ythc*d4fitlnQtio»      wi^j 
between  vvhichiitdiW)tb<(€».suflaciwtly'irt:tW¥i^     tbomm 
to  in    argumenn    the    c^ae  of   J^   ii&>?ir  v.     pJ-„^ 
fVhUing  having  been  long   over-niledj.  in?  TM 
King  y-^  Bfvy  {hy,  .         -  ; 

Then  the  question  isy  whether. the  aheriffimig^t 
have  maiatainedany  action  against  Biytk^ .  Most     , 
clearly  he iconjid  not r for  h^^  was  estopped-^ not 
in  the  technical  meting  of  that  word^*-««lMit.  by 
his  wrongful  act  iil  making  a  false  return.     The  , 
jury  having  found  that  these  were  the  goodft  of 
HulHvty  sind    having  i given  a  verdict/jSor  ih^ 
plamtiflT,:  the  sheriff  has  forfeited  bis  right  i<^' ac- 
tion against J7/y/i  by  his, false  return^  because  it 
.would  be.  making  i9/j^/A ^amenable  for  his  own  of*^ 
fence. .    AltlK>ugh  it  is  true  that  a  sheriff  may 
bring  trover  or  trespass  against    a   tort-feazor, 
Avhere»he.^is  iaterrupted  in  his  duty,  yet  te  loses 
an  o^hevwiise  just  right  of.  action  by  a  bi^each  of 
\i\^\  ^t^\Fitch^r\.Baiky)^      If,  on  the  ptlier 
han^UiVlie«eiwere.,nQt,  the.  gop^s  qfHufbent,  the. 
slveKififx^cwWljhf^^e.  jnQori^h4;dJo  ithe^^^ 
p09Wfl«iQ»  wrMten.  tW  writ,,  attd.  tlie^efc^r^  f^miA 
nftt^^pont)P»y  aotiofi  against!  ,<h^  p»(iou(|takipg»: 
thewHs  tTheylcittfd^tbe.cafeei*  J)>«W'/irftf  fiS?^-?, 
fima4/rit>^idr<;404jOi)^v>fl)^r«<ijbVH6  bi^»\^4i«it%4t^^. 
aaftotign  ^aLinAtjtiii^/$hi^fR>&^liiMAb{  r^ifcbn  <{fii 
ffuUihi'M^ir  ilf^<the  fpWntiff)!  re€»feeit(>ckrriii^«s(., 
against  him,  the  verdict  does  not|  as  cin  /the.  coin** 

(A)  Ga.  Temp.  Hardw.  358.  (i)  2  Vem.  437. 

♦    mon 
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ihoh  case  of  trovefi  veftt  the  property  fef  the 
gfK)ds  in  the  sherifF,  btft  they  remain  in  tlie  party, 
and  are  liable  to  any  other' execution.  The  she^ 
riff^  thereftrt-e,  could  hdve  no  right  in  such  a 
case,  to  bring  an  action  to  recover  the  goods 
against  the  person  in  possession  of  them.  And 
he  could  not  recover  damages  in  an  action  found- 
ed on  his  own  wrong,  for  there  would  be  no 
one  to  whom  he  would  be  to  pay  Ibem  dver, 
tad  it  would  be  absurd  that  he  should  put  the 
amount  into  his  own  pocket. 


As  to  the  case  of  Green  v.  The  New  River 
Company  J  there  is  a  privity  between  master  and 
servant)  which  does  not  exist  in  this  case  bet\reen 
the  sheriff-  and  Blyth^  and  that  distingoishes  the 
cases.^  There  the  allegation  in  the  master's  de- 
claration would  require  the  production  of  the  re- 
cord, but  here  there  could  be  no  allegation  framed 
which  would  entitle  the  sheriff  to  use  this  ver- 
dict 


Richards^  Chief  Baron^  (stopping  further  ar- 
gument on  the  part  of  the  defendant.)  The  she- 
riff has  returned  nulla  bona,  after  having  seized 
the^e  goods,  which- the  plaintiff  in  the  present  ac- 
tion insists' were  the  goods  o^Hulhert.  If  they 
were,  it^is  a  false  return,  and  being  his  owrt  wrong- 
ful act  so  to  i^turn  the  writ,  what  remedy  can  he 
have  against  the  taker  of  those  goods?  He  had 
no  interest  in  them  after  that  return,  wTiereby  he 
declares  that   he    never  had  rightful  possession. 

And 
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And  the  only  question  is^  whether^  iisn^er  the  cir-  J?^ 
cumstances  of  this  case>  he  can  maintain  an  ac*  xnoMAft^ 
tion  against  B/yM  for  the  rescue,  for  it  was  a  vsli^^ 
rescue  beyond  all  doubt,  and  he  might  have  re-* 
tufned  a  rescue,  but  he  chooses  to  return  nuUit^ 
in^na.  C^n  he  then  proceed  against  JS/^^  A  afteo 
that,  and  say,  I  returned  what  was  nob  true  in  fa?* 
Your  of  Bhftky  conducting  myself  improperly  a9 
a  public  officer,  and  tlicrefore  he  is  liable  to.piay 
me  damages?  There  is  no  instance  of  aich  an 
action,  and  therefore  there  is  no  pretence  foe 
saying  that 'this  verdict  could  serve  the  sheriff  in 
an  action  against  BLyth,  and  as  to  all  the  world 
besides,  it  would  be  out  of  the  question.  I 
therefore  think  that  the  evidence  ought  to  have 
been  received. 

Graham,  Baron.  'I  have  been  much  per- 
plexed throughout  this  argument  as  to  the  opi- 
nion .  I  should  give ;  but  I  concur,  at  length, 
with  my  Lord  Chief  Baron.  I  certainly  thought, 
at  first,  that  Blylh  had  a  direct  interest  in  sup- 
porting tlie  sheriff;  but  it  is  clearly  not  so,  and 
unless  he  would  be  liable  in  an  action  by  the  she- 
riftf  he  is  undoubtedly  a  competent  witness :  and 
it  has  been  made  quite  manifest  to  my  mind,  that 
the  slxeriff  could  not  maintain  any  action  against 
him.  The  sheriff  might  have  summoned  a  jury 
to  ascertain  in  whom  the  property  was,  or  he 
might  have .  returned  a  rescue,  or  brought  tres-  ^ 
pass  or  trover,  but  in  fact  he  returns  nulla  bona, 
on  the  suggestion  oiBlyth,  and  on  his  own  au- 
thority 
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isirf.       thority  he  ventures  tti  ratify  Blyth's  claim.     Th6 


Thomas  ^^^  ^^  ^^^*^  distinguishable  from  Green  y.  7%e 
pbTric  J^ew.  River  Company.  Blyth^  when  in  Court,- 
would  be  free  from  any  apprehension  of  an  action 
by  the  sheriff,  and  with  respect  to  any  other 
claimant  of  the  goodi^  the  verdict  would  not 
make  any  difference  to  Blyth^  who  would,  after 
any  verdict,  be  still  precisely  in  the  same  sitiia-2 
tion.  Whatever  objection,  therefore,  there  might 
be  to  his  credibility,  he  is^  I  thinks  clearly  ad-^ 
missible. 

Wood,  Baron,     t  have,  I   confess^  been  for 
some  time  hesitating  and  <1oubting  on  tliis  case; 
but  I  am  now  clearly  of  opinion  that  the  witness 
was  competent.    The  rule  of  law  has  been  pro- 
perly laid  ^own,  that  the  judgment  must  affect 
the  witness  in  some  way,  to  render  him  inadmis- 
sible; but  whichever  way  it  had   been  found  in 
this  instance,  he  could  not  have  been  affected  by 
it.     The  main  question  is^  whether  he  could  have 
prevented  the  sheriff  from  maintaining  any  action 
against  him.     Before  the  sheriff  had  made  his  re- 
turn of  nulla  bona  J  he  might  liave  had  an  action 
against  Blyth  for  takin'g  the  goods,  but  he  pre- 
cluded himself  by  that  return*     How  could  he 
maintain  trover  contrary  to  that  return,  or  tres-  > 
pass  ?    He  had  thereby  disclaimed  all  interest  m 
the  goods,    and  therefore  it  was  impossible  for 
him  to  maintain  any  action  against  the  taker. 

G  A  BROW,    Baron  J   concurred.      The    witness 

ought 
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ought'  to  hk^^^"ty^^  i^^^ch  fftr-ih'  tlie  iittiation   ^X*". 
ih  whi«i4d"«^'*|jl&t^etf,'li'  the  slie«fr'hi'cl-;ho    '^J^ 
tlgtft  8r  ib^h  aft;{itiik  hhft;  Ti^'ivas  Vatli'^  giving     j^'i,. 

^•«o  ft)rrf.-*'oradroVin  wft?ch-  life'fco(Ei1d^iaW"]^ed 

'ffis^Win^^A  »avc"beefc''p65teViirtxf4n 
this  case  and  the  authorities  M'hich  have  been 
cited.  There  is  certainly  no  privity  between  the 
defendant  arid  the" witness  in  this  suit,  nor  could 
there  bfe  any  actioii  bfoiight  in  which  this  record  . 

could  be  xiit^,'  arid  that  consideration  removes  the 
difiicuffjf  tl•rrb^f  ri  in  my  way  by  the  case  of  Green 
v.The  Nino  River' Company.  I  therefore  think 
there  Ought  to  be  a  new  trial.  '       " 

'^»i'-:  ., -Mt  ....»:• .-  •  Rukabsdlutc,'' 

»     •--•••:.    •',    i.  >ir' .■  »  .1'   ,".'jr>f[l  hjul  dU      'r^^f.M    . 
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jr!irft&  Hopkins  t^.  Peacock  and  another. 

Where  bail      SiR   fVUliam  OwcTi    opDoscd    the   justification 

have  been  pat       n    ^       ^    n      t  i 

inbyadefiend.  of  the  defendant's  bail  in  this  case,  on  the  ground 

ant,  and  not  /•     i     .     i        -         i  .  i       .  n    -l. 

perfected,  the  of  thciF  having  been  put  m  at  the  instance  of  the 
may  pat  in  and  sheriff's  officcr,  who  had  arrested  the  defendant;—* 
idsownindem-  that  bail  hail  been  put  in  before^  on  the  part  of  the 
"*'^*  defendant,  but  had  not  justified; — that  the  at- 

jection  i!??Aif  tomcy  and  clerk  in  Court  had  been  since  charged 
K'inX^'a"  without  order  of  the  Court,  or  notice  to  the 
tafet,whh^^  ^  attorney  or  clerk  in  Court,  (in  support 

firat^obtaUwd  ^^  which  point  of  objection,  he  referred  to  Man-- 
chaiTVtiie^  ^^^g'^ ^^^^^i^^9  vol.  i.  p.  1  IS,  and  the  cases  there 
cierkinCoart;  cited  (/?),) — and  that  the  COS ts  of  the  attendance 

or  notice  given  \    /'/ 

«fJj»«cJ»nK?  to  Oppose  the  former  justification  had  not  been 
or  his  attorney,  deposited  according  to  the  practice. 

As  to  the 

attorney,  (not  The  costs  being  deposited,  and  the  other  objec- 
thrfoar  attor-  tious  auswcrcd,  by  stating  that  the  sheriiF  had 
Coar^)  uLbie,  put  in  bail  for  his  own  protection,  and  that  the 
iS!tukc"o1tec  dictum  in  Manning' jf  Practice  was  not  founded 
dLuTattoTMy  ^u  any  decision  of  this  Court,  the  cases  there 
thc^roc(wd-  referred  to  being  cases  of  a  change  of  attornies 
rilS^hfth""  ^^  ^^^  ^^^^^  Courts,  and  therefore  not  applicable 
whoU^^STthe    *^  ^^^  clerks  in  Court  of  the  Exchequer. 

aamet  of  tha 

Court  The  Court  decided  that  the  bail  being  put  in 

by  the  sheriff,   (for  his  own  protection)  was  no 

(a)  Kaye  r.   De  MaUas,  2  Bl.  1323--and  Macphentm  r. 
Rmuon,  1  Dong.  S17. 

objection ; 
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objection;  but  on  the  contrary,  a  natural  and  pre*       1B18. 
per  proceeding,  and  would  alone  have  authorized     ^^^^, 
a  change  of  the  attorney  and  clerk  in  Court,  if  in  •• 

case  of  a  defendant  putting  in  other  bail  on  his  *nd  i 
own  behalf,  such  an  objection  were  valid  * ;  but, 
with  respect  to  that  point  they  held  it  to  be  un- 
founded in  practice  in  this  Court,  and  in  the 
reason  of  the  thing ;  inasmuch  as  if  unobjectioi^- 
able  bail  were  perfected,  it  was  to  the  advantage 
of  the  defendants,  whatever  attorney  should  put 
them  in :  and  they  s^id,  that  i J  this  Court  the 
change  of  tlie  clerk  in  Court  by  the  party  reciuired 
neither  order  nor  notice^  where  it  did  not  affect 
the  proceedings. 

[The  officer,  (being  referred  to)  certified  that 
it  was  not  tlie  practice  in  this  Court  that  an  order 
must  be  obtaii^ed  for  changing  the  cler]^  in  Court 
in  the  cause.] 

The  bail  were  therefore  per* 
mitted  to  justify. 


*  As  fistf'  as  reepeots  tlie  attorney  in  the  eattse,  {not  heing 
one  of  th^  four  attornies  of  the  Exchequer,)  it  has  been  de- 
cided, that  all  notices  given  in  this  Court  must  be  sabscHbed 
by,  and  addressed  to  clerks  in  Court -^  Calvert  r»  Sowatefp 
ante,  vol.  i.  p.  385.  And  in  Fisher  t.  Fielding,  ante,  vol.  i. 
p.  884,  (a  note  to  Allistm  t.  Noverrei)  the  Court,  on  a  question 
of  privilege,  considered  that  attornies  generally  (not  of  this 
Court)  were  not  necessarily  recognized  by  the  Court  in  pro* 
eeedings  jOU  the  plea  aide* 
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1818.  Metcalf  V.  Brown  and  others,  Assignees 

Tue$Zy,  of  Wilson   a  Bankrupt. 

tmtApriU 


Demurrer. 
A  bill,  praying  ThE  bill  Stated  that /FiV^ow,  a  builder,  having 

repayment  of  .  i         •  i 

money  paid,  in  occasion    to    borrow   monev,    agreed   with    one 

coiuideration  .     *^  . 

of  an  assign.    BromUy.  an  ant'^floneer,  to  assign  a  certain  lease, 

mentofa  i  >  .  ,  i 

lease,  with  a  and  carcases  of  houses   thereon,   to   secure  the 

the  vendor  repayment  —  that  iirow/ey  refused    to    lend,  but 

•  berty  to*re."  agreed  to  purchase  for  800/.,  for  the  purpose  of 

wUhina%i?en  Selling  the  premises  by  auction,  for  the  sake  of 

fiaiarger^"  the  auctioneer's  profits  — that /ri/^ow  then  (l5th 

wo^id'^amount  ^P^^^   181 0   assigncd,  ice  — Ihtil  IVilson   after- 

thaTthe'Tegiri  wards  proposed  to  the  plaintiff  to  purchase  the 

mOT7**dd1ror  P^^^^'scs  for  1,300/.,  out  of  , which  ^roiw/e^  was 

the  interme.  to  be  paid  the  800/.  and  80/.,  in  lieu  of  the  profits 

diate  time  j  or  .      *  ^ 

that  in  default  which  Bromleu  as  auctioneer  would  have  made  on 

thereof  the  .  . 

vendor mii5ht    an  actual  salc,  to  whicli  the  plaintiff  acceded,  and 

be  barred  and     r>  i  i  i  • 

foreclosed  of     Bromlei/ v/SLS  pHvy  to  such  agreement  —  that  in 

re  purchase  —  pursuaucc    theicof,    the   plaintiff  paid   to  JViUon 

above  facu    ^  150/.,  as  adcposit  in  part  of  the  said  1,300/.  —  that 

Snthe'^r^nd'  fVUson^  at  that  tiiuc,  conceiving  the  said  carcases 

parcn^onlhc    9^  houscs  would    be   wortli   much   more   when 

faceof  the  bill,  finished,  Stipulated  that  he  might  be  at  liberty  to 

demon-eMoa   i^^purchase,  proposing,  in  order  to  indemnify  the 

SdV»«diig."  plaintiff  from  any  loss  which  he  might  sustain, 

on  account  of  the  then  state  of  the  houses,  to 

pay  him  1^00/.  for  such  re-purchase  before  the 

following  29th  September^    in  consideration    of 

which,  the  plaintiff  agreed  to  permit  fVilsan  so  to 

re-purchase, 
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re-purchase,  &c.  in  case  he  should  in  the  mean  1818. 
time  be  able  to  get  more  money  by  the  sale  — 
that  a  memorandum  of  agreement  was  accordingly 
made  and  signed  between  them  to  such  effect  on  •"<*  ©then. 
the  SthJuneASll  —  that  on  the  ISthJune^fFil- 
son  assigned  said  premises  by  indenture  to  plaintiff 
on  the  above  conditions — thsLtfVilson  afterwards 
put  up  the  premises  twice  for  sale  by  public  auction, 
and  that  each  , time  they  were  bought  in — Jthat 
some  time  before  Christmas  1811,  plaintiff  en- 
tered into  possession  of  the  premises,  and  the 
tenants  attorned,  and  plaintiff  received  the  rents 
and  profits  up  to  stated  a  time —that //^i/jo/i 
became  bankrupt  in  April  1814,  and  defendants 
were  appointed  his  assignees  — ^  that  in  Hilary 
1815,  they  brought  an  ejectment  against  plaintiff 
in  the  King's  Bench,  to  recover  possession  of  said 
premises,  on  the  ground  of  usury  in  the  transac- 
tion, and  160/.  for  meswc  profits,  and  recovered 
judgment,  on  which  they  obtained  possessloui. 
and  tlireatened  to  take  out  execution,  un- 
less, &c. — 'that  the  plaintiff  had  since  recovered 
a  verdict  against  the. defendants,  notwithstanding 
the  defence  of  usury  was  attempted  to  be  esta- 
blished—and that  the  plaintifi'  had  offered  to  let  tlic 
defendants  redeem,  on  payment  of  the  said  1,400/. 
and  interest,  and  costs.  Praying  decree  that  that 
sum  and  all  interest  from  the  syth  Stplember,  and 
all  his  costs,  might  be  paid  to  the  plaintifl^  and 
in  default  thereof,  that  the  defendants  might  be 
•utterly  barred  and  foreclosed  of  and  from  all 
right,  title,  and  equity,  to  re-purchase  or  otherwise 
redeem  the  premises,  and  that  plaintiff  might  be 

o  o  3  quieted 
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quieted  in  the  possession  &c.  —  a  release  of  the 
defendants'  right  and  interest, — and  for  an  injonc- 
tioa- 

To  that  bill  the  defendants  put  in  a  demurrers 
for  that  it  appeared  by  plaintiff's  own  shewing, 
that  the  agreement  to  purchase  for  1,300/.  was  iff 
fftct  a  contract  for  the  taking  indirectly  for  the 
loan  &c.  aboi^e  5/.  pet  cent,  per  annum^  contrary 
&c.-^and  that  the  indenture  of  the  18th  Jwne 
1811  was  void  by  the  12th\rfwwc  — and  that  the 
plaintiff  had  not  by  his  bill  made  a  case  to  entitle 
him  to  relief.  —  Whereupon,  and  for  divers  errors 
&c.  defendant  demurred,  and  demanded  judgment, 
whether  he  ought  to  be  compelled  to  make  any 
further  or  other  answer  thereto,  or  to  any  part 
thereof. 


Dauncey  and  Sidebott^m^  for  the  demurrer,  hav- 
ing submitted  that  there  was  a  manifest  discre- 
pancy between  the  statements  and  the  prayer  of 
the  bill,  contended,  that  the  plaintiff  was  not  in 
any  way  or  in  either  character  entitled  to  relief  in 
equity  on  this  bill ;  for  that  if  he  filed  it  as  mort- 
gagee, his  mortgage  treaty  was  palpably  usurious. 
If  on  the  other  hand  he  were  really  a  purchaser, 
he  could  obtain  no  relief  as  mortgagee :  and  they 
insisted  that  the  pretended  sale  was  merely  co- 
lourable. 


Martin  and  Raithby^  contrh^  contended,  that 
as  neither  loan,  forbearance,  security,  or  recipro- 
city of  obligation  appeared  in  the  agreen^ents,  or 


on 
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on'  the  face  of  tl>e  bill,  there  was  no  ground  for      ^8^8^» 
the  present  demurrer.    To  sustain  a  demurrer  by     m*^"^^ 
the  rules  of  pleading,  it  should  be  quite  obvious  «• 

that  there  was  a  loan,  and  that  its  repayment  was.    tod  atben 
secured  :  and  that  the  contract  should  be  binding . 
on  both  parties,  and  not  optional  on  either  side, 
and  most  especially  that  a  transaction  suggested 
to  be  colourable  should  be  manifestly  so,  nothing 
of  all  which  appears  here. 

They  then  objected  that  in  point  of  form  this 
demurrer  was  untenable.  It  was  a  general  de* 
murrer,  to  a  particular  portion  of  the  bill,  ad- 
mitting at  the  conclusion  that  the  bill  is  entitled 
to  some  answer. 

{RiCHAUDSf  Chief  Baron.  —  If  you  can  shew 
that  any  part  of  the  bill  must  be  answered,  then 
there  is  an  end  of  the  general  demurrer.] 

A  demurrer  is  a  proceeding  subject  to  the 
utmost  strictness,  and  cannot  be  sustained  where 
the  facts  on  which  it  is  foutKled  do  not  appear  on 
the  face  of  the  bill. — Edselt  v.  Buchanan  (a). 

Per  Curiam.-^. 

We  have  been  considering  of  this  demurrer 
during  the  argument,  and  we  think  that  under  all 
the  circumstances  disclosed,  it  ought  to  be  over- 
ruled 

(n)  4  Br.  Oh.  Cs.  9M, 

o  o  4  A  general 
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1818.  A  general  demurrer  cannot  be  put  in  on  a  par- 

J^]^J^     ticular  part  of  the  case. 

V. 

Browv  , 

imdoUi^ri,  Demurrer  over-ruled. 


fijtiiprtf,  KiDsoN  V.  DiLWQHTH  and  Welch,  , 

(■ffcftlnglbiii  The  plaintiff  had  obtained  an  injunction  on  a 
ofexchaogeo  ^^^  fii^j  f^^  ^^y^^f^    ^^^  f^^  restraining  the  de- 

liciioMctln'g  fendant  Dilworth  from  proceeding  in  an  action 
debu  doe  to  which  he  had,  a^  holder,  commenced  against  the 
MTintSiate^  plaintiff  as  indorser,  of  a  bill  of  exchange,  drawn 
thoHty^f  Md  ^y  ^  banking-house  in  the  country  on  the  house 
toSTadmiDU-  ^^  Brucc  and  Co.  in  London^  under  the  following 
trator,aDotiier  qircumstauces,  detailed  in  the  bill  and  answer. 

pe^BOu  odiiM 
the  immediate 
pod  general 

agent  of  the         The  bill  Stated  that  the  plaintiff  was  in  the  habit 

administrator,       ^  .  ^  ,  -, 

under  whose    of  receiving:  sums  of  money,  due  to  the  estate  of 

directions  the  ,  ^     ^  .  . 

solicitor acts~  ^  gentlemen,   who  had  died  intestate,  formerly 

has  receiTcd  ^  . 

money  in  the  livmg 

coarse  of  his  . 

f^S^ncy,  which 

it  is  his  duty,  arcordtn|  to  bit  instmcttons,  to  remit  to  the  general  agent ;-— if,  in  order 
to  effect  the  object  of  remittance  more  conveniently,  he  procure  a  banker's  bill  for 
that  purpose,  which  is  accidentally  drawn  in  his  favour,  so  that  it  becomes  necessary 
that  Ae  shonid  indorse  it,  and  he  does  so,  a  conrt  of  equity  wUl  restrain  an  action 
commenced  against  him  nm  «uch  nidorsement,  whether  brought  by  the  indorsee  (the 
principal  agent),  or  by  a  boHker  wi$h  whom  the  tdU  koi  been  depotUed^  far  the  purpom  rf 
oeing  pruetUed  for  acceptance  and  payment  by  the  drawee,  nlthougk  the  banker  man  hme 
ficen  credit  for  the  amount,  if  the  latter  can  be  shewn  to  have  had  any  knowledge  or 
information  of  the  circmnstances  attending  th^  tnnsfurtion,  iMid  of  the  relative  aituation 
pf  the  parties. 

A  further  supplemental  answer  may  ba  used  to  correct  orexplaia  an  obvious  mistake  or 
ambiguity  ip  the  original  answer,  but  not  where  the  former  is  dear  and  intelligible  with* 
POty  or  w|tha  vlHr  to  slvenftheo  the  defendant'*  case* 


and' 
Wblch. 
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living  at  Sunderland,  frpm-  persons  residing  in  the  1B18. 
neighbourhood  of  that  place,  in  capacity  of  agent  kidsom 
to  the  defendant  fFelch,  and  he  (JVelch)  was  ly^^^^'ovm 
himself  the  immediate  agent  and  correspondent 
of  Robert  fValker,  who  was  the  administrator  of 
the  intestate,  both  of  whom  resided  at  or  near 
Lancaster :  and  that  such  sums  so  received  by 
the  plaintiff  were  constantly  remitted  by  him  to 
fVilch. 

In  the  course  of  that  agency,  the  plaintiff  re- 
ceived proposals  from  certain  persons  who  were 
indebted  to  the  estate,  to  whom  he  had  applied 
for  payment  of  a  sum  of  600/.  due  on  their 
bond,  to.  pay  300/.  in  part,  and  to  give  a  bill  at 
two  months  for  the  remainder. — The  plaintiff 
communicated  those  proposals  to  IVelch  by  letter, 
dated  in  June^  1.816,  (after  some  other  letters  had, 
in  the  mean  time,  passed  between  them  on  the 
subject,  containing  other  proposals),  in  which  he 
said,  ^^Smilk  will  pay  the  money  in  a  banker's 
draft  or  notes,  which  is  the  same  thing;  and 
in  that  case  a  banker's  bill  must  be  got  for 
them  to  remit,  which  will  be  at  forty  days,  and 
that,  togetlier  with  his  bill  for  the  residue, 
payable  m  London,  will  be  remitted  to  you,  and 
the  bond  can  be  retained  till  tliose  bills  are 
paid :"  and  the  letter  concluded  with  recom- 
mending him  (IFelch)  to  accept  the  proposal^ 
To  that  letter  he  received  no  answer, 

.    The  debtor  afterwards  paid  314/*  to  plaintiff 
in    notes   of   the  bank  of  Messrs.   Cooke  and 

Co. 


see 
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1816.  Co.  bankers,  iii  Sunderland,  and  delivered  the  bill 
at  two  mottths  for  the  remaming  30()/.— The 
plaintiff  concltrdiDg  (JFelch  not  answering  his 
letter)  that  he  had  no  objection  to  the  mode  pro- 
posed of  remitting  the  money,  took  the  cash  re- 
ceived to  the  banking-house  of  Messrs^  Cooit 
and  Co.  dnd  exchanged  it  for  their  bill,  for  the 
amount  drawn  on  Messrs.  Bruce  and  Co.  bankers, 
in  London,  payable  at  forty  days,  a  mode  fre- 
quently adopted  by  him  before,  to  which  no  ob- 
jection had  been  made. — *  But  (the  bill  stated) 
the  said  bill  of  exchange  xoas,  by  mhUik^  or  in- 
advertence,  made  payable  to  the  order  of  the 
plaintiff*,  and  therefore  he  was  obliged  to  and 
did,  in  order  to  enable  the  said  defendant  to  rC" 
ceive  the  bene^t  of  the  samey  and  without  con- 
sideration, or  any  intention  or  reason  to  make 
himself  liable  to  the  payment  thereof^  indorse 
the  same^ 

The  bill  also  stated,  that  shortly  after  the  bill 
of  exchange  had  been  so  remitted,  Cooke  audCa. 
became  bankrupts ;  but  that  when  it  was  procured 
their  responsibility  was  in  good  repute:  and  that 
they  were  the  only  bankers  in  or  near  Sunderland; 
that  the  plaintiff  had  requested  Dilzvorih  to  de- 
sist from  prosecuting  the  said  action,  and  had 
explained  to  him  the  circumstances  under  which 
the  bill  of  exchange  had  been  indorsed  by  the 
plaintiff,— that  Dilworth  had  never  taken  any 
steps  against  Welch  on  his  indorsement  of  the 
bill ;  and  ihzX  fVelch  had  not  paid  the  amount 
or  any  pal't  of  the  bill  to  the  adminidtratws.- 

The 
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The  defendants  put  in  tlieir  joint  and  several       1818. 
ains^^er,    in  which  fFelch  stated,  {and  Dilworth 
smore  that  he  believed  it  to  be  true)  that  Robert 
fValker,  who  was  the  administrator  of  the  estate 
of  the  intestate,  had  appointed  defendant  IVelch 
to  correspond  for  him,  with  persons  concerned 
in    the*  affairs   of   the    intestate's    estate;    and 
that  he  (fValker)  had  also  appointed  the   plain- 
tiff, who  was  a  solicitor,  residing  and  practising 
at  Sunderland,  his  agent,  for  getting  in  the  out- 
standing personal  estate  in  that  neighbourhood, 
under  a  poxver  of  attorney  from  fValker ;  and 
that  he  received  a  retnuneration  for  his  trouble. 
That  defendant  Welch  did  not  answer  the  letter 
mentioned  in  the  plaintiff's  bill,  because  he  con- 
sidered the  proposals  contained  in   it,  more  ob- 
jectionable than  other  proposals  previously  made 

by  the  obligors  through  the  plaintiff,  in  answer 
to  a  former  letter,  requesting  him  to  get  the 
bond  satisfied,  and  that  therefore  IVdch  did  not 

answer  that  letter. 

The  answer  then  after  adverting  to^  and  re- 
tognizing  the  statement  of  the  transaction  as  set 
out  in  the  bill^  went  on  to  state,  that  the  house 
of  Cooke  and  Co.  were  not  then  in  good  credit ; 
that  they  were  unable  t6  set  forth  (ekcept  from 
the  information  of  the  bill  which  they  deemed 
highly  improbable)  whether  the  bill  of  exchange 
being  made  payable  to  the  order  of  plaintiff, 
was  in  consequence  of  mistake  or  inadventence, 
except  that  they  believed  that  the  plaintiff  had 
good    reasoQ  to  believe,   that  defendant  fVelch 

would 
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would  not  be  satisfied  to  take  the  bill,  without 
the  plaintiff's  indorsement  on  the  sole  responsi- 
bility of  Messrs.  Cooke  and  Co.  and  their  corre- 
spondents in  London  ;  but  they  denied  it  to  be 
true,  that  the  plaintiff  was  obliged  to  indorse  it 
under  the  circumstances  charged,  or  that  it  was 
indorsed  by  him  without  consideration,  insisting 
that  his  receipt  of  the  money  on  behalf  of  Wf^V^x^ 
and  applying  it  to  his  own  use^  or  to  any  use  not 
in  pursuance  of  the  object  of  the  pori)er  of  at- 
torney^  was  a  sufficient  consideration  for  his  in- 
dorsing the  said  bill  of  exchange ; — that  shortly 
after  the  procuring  and  remitting  the  said  bill  of 
exchange,  Messrs.  Cooke  and  Co.  became  bank- 
rupts, and  the  bill  not  being  otherwise  discount- 
able for  the  benefit  of  the  personal  representative 
of  the  intestate,  defendant  IVelch  indorsed  it  ou 
the  2d  Julyy  1816,  and  paid  it  on  his  own  account 
(which  was  then  in  arrear)  into  the  banking- 
house  of  the  defentlant  Dilworth^  at  Lancaster^ 
where  he  had  kept  an  account  for  many  years,  in 
order  that  it  might  be  presented  for  acceptance, 
and  afterwards  for  payment ; — that  it  was  sent  to 
London^  on  tlie  3(1  of  July^  for  acceptance,  but 
Messrs.  Bruce  and  Co.  had  then  stopped  payment, 
and  afterwards  became  bankrupts  ; — and  that  the 
bill  being  then  duly  uotod,  the  present  action  was 
brought. 


The  defendant  Dilworth  submitted,  in  his  an- 
swer, that  he  was  a  bo7id  fide  holder  of  the  bill 
for  a  valuable  consideration,  as  he  had  suffered 
the  defendant  IP'^elch  to  draw  upon  him  to  a  larger 

amount 
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amount  than  the  money  secured  by  the  said  biH 
of  exchange,  and  had  given  him  credit  in  his 
account,  on  paying  in  the  bill,  for  the  amount.-^ 
And  he  denied  notice  of  the  circumstances 
attending  the  indorsement  of  the  draft  by 
plaintiff,  except  as  previously  set  forth  in  the 
answer. 


6€9 


1818. 


In  a  further  answer,  defendant  Bilxtorth  had 
stated,  that  he  never  was  acquainted  with  any  of 
the  alleged  circumstances  under  which  the  bill  of 
exchange  was  said  to  be  indorsed,  save  and  ex- 
cept until  a  few  days  after  the  l6th  of  August, 
1816,  when  they  were  stated  in  a  letter  written 
to  him  by  the  plaintiff,  and  being  induced  thereby 
to  enquire  respecting  the  matter  of  ff^elch,  he 
then  first  learnt  the  facts  detailed  in  the  corre- 
spondence, and  stated  in  the  former  answer. 

The  usual  rule  nisi  for  dissolving  the  injunc- 
tion, which  had  been  obtained  for  want  of 
Dilztorth^s  answer,  having  been  made  on  the 
coming  in  of  the  answer, 

Dauncty  and  Meggison  now  shewed  cause, 
submitting,  that,  as  from  tlie  facts  disclosed  by 
the  bill  and  answer,  it  \vas  clear  that  the  plain- 
tiff had  received  the  money  merely  as  agent  to 
fVelcli^  which  he  was  entitled  to  consider  himself 
authorized  to  do,  on  fVetch's  silence  after  the 
proposal  made  by  him  on  the  subject,  arid  had, 
in  that  character  alone,  indorsed  the  bill  of 
exchange^  by  means  of  which  it  had  been  re- 
mitted 
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mirtted  to  TVdch  the  immediate  agent  of  hU 
principaTy  without  having  received  any  consider- 
ation for  that  indorsement— it  Wjas  contrary 
to  good  faith  to  sne  liim  on  the  bill ;  at  least, 
rather  than  /f^e/cA;— and  that  he  was,  under  the 
circumstances,  entitled  to  the  protection  of  the 
Court,  and  therefore  the  injunction  ought  to  be 
continued. 


Martin  and  Gardner  for  the  defendant^,  con- 
tended, that  the  plaintiff  had  not  affected  Dil- 
xoorth    at    least,   by  having    shewn  any  equity 
entitling   him    to  call   on  the  Court  to  restrain 
Dilworth    the    bond  fide  holder  of    the  bill   of 
exchange     for    valuable    consideration     without 
notice,  from  proceeding  against  the  plaintiff,  as 
indorser;  for  if  there  was  any  equity  as  between 
the  plaintiff  and  fVelcfi,  it  could  not  reach  X)iA 
worth's  claim,  who  could  not    have  necessarily 
had    any  knowledge   of  the  transaction,  or  the 
relative  character  of  the  parties;    and  who   wai 
not  shewn  to  have  had  any  notice  of  the  cir- 
cumstances   attending    the    negociation  of   the 
bill,  which  he  only  heard  from   TVekhj    and  as 
stated  in  his  further  answer,  not  till  the   iCtli 
of  August,  1816,    long  after  the  bill  had  come 
to  his  hands. 

And  they  pressed  strongly  the  fact  of  Kidstm 
being  the  agent,  not  of  /fetch,  but  of  fFialker, 
and  his  being  appointed  by  the  latter  by  power 
of  attorney. 


Richards, 
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RicHAiBDS)    Cfiicf   Baran.'^  This    iBjunctioa 

clearly  ought  aot  to  be  dissolved.^— ^o/A^r,  as 

it  appears,  employed  Jt^ekh  as  his  geaexal  9g!snt, 

ai^d  he  also  employed  tl^e  plaintiff  ^  his  agent 

and  attorney  -to   get    in    these    particular  debts* 

It  is  quite  clea<r   tjbat  the  plaintiff  reoeiyed  his 

instiuctions    frona  JVelch,    and   that  he  was    to 

remit  the  money,  wl^en  received,  to  hira*     The 

plaintiff  and  IVelch  were  therefore  both  ^ents 

of  th^  same  principal.    There  was  i^  ico^respondr 

ence  set  on  foot  respecting  the  sum  of  jnoney 

due  to  the  i.ntesja^te's  estate,  not  between  fValker 

and  the   plainti^^,    but  betw€en  ff^lch  and  Ae 

plaintiff.    One  of  the  plaintiffs  propositions  m^t 

vritb  IVelcli^  approbation,  and  after w^ds  another 

M'as  mad(S  to  him,  which   he  says  did  not.     He 

however  gives  no  answer  to  it,  and  now  contents 

himself  with  e:$plaining  the  cause  of  bis  silence, 

by  saying  that  as   he  considered   the  proposals 

last  mad-e   to  be  more  objectionable  than  those 

contained   in  the  former  letters  of  th^  plaintif*, 

and   that    having    consulted   with  certain  osther 

persons  interested,  who  were  of  opinion   tbaf  it 

was  not  necessary  to  return  an  answer,  because  the 

plaintiff  had  had  previous  instructions,  on  which 

he  ought  to  have  acted,   he  did  not  tl\erefore 

answer   the   letter.      Whilst  tlie  correspondence 

was  goijig  on,    the  plaintiff,  having  received  part 

of  the  money  and  a  bill  for  the  remainder,  went 

to    the   house  of ,  Cooke  and  Co.  and   got  their 

bill  on  Bruce  and  Co.   for   the  amount  of  the 

money  received  by  him,  which  he  forwarded  with 

the  other  bill  to  IVelch.     It  would   be  quite  idle 

to 
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to  affect  ignorance  in  tliis  Court  of  the  state 
of  those  two  houses  at  that  time,  which  it  is 
well  known  were  in  a  falling  condition ;  but  that 
might  not  have  been  known  to  these  parties,  or  if 
it  were,  could  not  materially  affect  this  transaction. 
(His  Lordship  having  adverted  to  the  case  made 
by  the  bill.)  The  plaintiff  says,  that  the  draft 
was  drawn  in  his  favor  through  inadvertence,  and 
that  is  certainly  exceedingly  prober  We,  as  he  was 
only  the  agent  of  IValker  in  this  business  for  the 
purpose  of  receiving  the  money  and  forwarding  it. 
He  necessarily  indorsed  the  bill  therefore  before 
he  sent  it  to  JVelch^  who,  though  he  does  not  state 
when  he  received  it,  must  be  taken  to  have  got 
it  in  due  course  of  the  post.  fVelch  now  says 
he  was  dissatisfied  with  the  remittances  in  that 
mode,  but  he  made  no  objection  to  it  at  the  time, 
and  that  is  tantamount  to  an  assent  Shall  he 
then,  under  these  circumstances^  be  permitted 
to  proceed  through  the  medium  of  another  per- 
son, against  a  mere  agent,  merely  because  that 
agent  has  imprudently  put  his  name  on  the  in- 
strument to  satisfy  a  formality  made  necessary  by 
this  mode  of  drawing  it?  It  is  impossible. 


Then  does  Dihvorth  stand  in  a  different  situa* 
tioii  ?  He  is  a  banker,  and  was  also  a  mere  agent 
to  receive  the  produce  of  this  paper  for  the  ac* 
commodatlon  of  fFelch. 


Now,  independently  of  the 'question  of  whether 
there  was  notice  of  these  facts  to  affect  Dilworthy 
we  are  bound  to  look  into  the  nature  of  the 
transaction.      Can  the   transfer  of  a   bill    to  a 

banker 
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banker  as  a  mere  depositary  for  presentation  for 
acceptance  and  payment,  make  a  party  answerable 
who  otherwise  would  not  be  so? — No  such  thing; 
and  is  IVelch  to  say  he  dealt  with  the  property 
which,  as  it  had  come  to  his  hands  under  the 
circumstances  of  this  case,  was  received  for  the 
benefit  of  the  intestate's  estate,  as  if  it  were  his 
own,  and  to  pay  his  own  debts?— Certainly  not.— 
And  if  there  were  nothing  else  in  this  case,  it 
is  sufficient  reason  for  continuing  the  injunction 
against  Dilwortk,  that  he  is  in  the  same  situation 
as  JVelch.     Whether,  indeed,  Dilworth  then  knew 
all   the  circumstances  respecting  this  bill,  which 
he  now  knows  is  another  thing.     He  knew  quite 
enough   to  fix  him  with  its   equities.     And  that 
is  clear  from  the  admissions  in   the  answer,  in 
which  he  joins ;  for  how  do  these  persons  deny 
notice?  [His  Lordship  read   that  part  of  the  an- 
swer.]    Such  a  notion  of  want  of  notice  is  almost 
as  extraordinary,  as  the  notion  afterwards  expressed 
of  a  valuable  consideration  having  been  given 
for   the   bill; — they  have   before   acknowledged 
having  been  acquainted  with  the  correspondence, 
and  it  is  impossible  not  to  see  that  Dilworth  had 
die  notice  which  those  letters  furnfsh. 
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It  is  said  that  both  tlie  original  and  supple- 
mental answers  must  betaken  together  in  expla- 
nation and  aid  of  each  other.  Sometimes,  as 
where  either  would  not  be  intelligible  without 
the  other,  you  certainly  may  so  unite  them;  but 
if  one  of  the  answers  be  distinct  and  clear,  that 
is  sufficient,  although  the  Court  sometimes  allows 

VOL.  v.  *        p  p  a  sup- 
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a  supplemental  answer  to  explain  any  apparent 
mistake  under  which  it  is  obvioua  that  the  party 
has  answered.  Now  in  the  present  case,  the  de* 
fendant  Dtlworth  in  his  further  answer  states, 
that  he  never  did  become  acquainted  with  the  cir- 
cumstances, his  belief  of  which  he  swears  to  in 
the  former  answer,  until  the  \6\h  o^  August^  that 
is  however  an  admission  that  he  then  became 
possessed  of  a  knowledge  of  the  circumstances, 
and  is  of  itself  such  a  distinct  admission  of  notice 
as  is  quite  sufficient  to  sustain  this  bill.  And 
no  allusion  is  even  made  in  the  second  answer 
to  the  first  having  been  put  in  under  any  mistake 
on  the  part  of  DilwQvth. 

Therefore  as  Dilworth  clearly  ought  not  to  Ix? 
suffered  to  proceed  in  this  action  against  tlie 
plaintiff,  unless  IVelch  might  have  done  so,  and 
he  most  certainly  cannot  be  permitted  to  pro- 
ceed in  it;  I  think  this  injunction  ought  to  be 
continued. 


Graham,  Barony  expressed  his  entire  con- 
currence. Tlie  case  lies  in  a  very  narrow  com* 
pass  (stating  the  leading  facts).  The  plaintiff's 
letter  was  acquiesced  in>  and  acted  on,  and  this 
bill  M'as  sent  in  consequence,  and  it  was  a  natural 
mode  of  remittance.  It  was  also  natural  that  the 
draft  should  have  been  made  payable  to  the  plain- 
tiff; but  still  it  was  merely  as  an  agent  to  /Felcff^ 
and  it  was  indorsed  by  him  in  that  character. 
fVdch  afterwards,  instead  of  applying  the  bill 
as  he  ought  to  have  done  on  account  of //'Ti/Aer, 

uses 
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uses  it  as  his  own,  which  he  had  cleaily  no  }^^ ^ 
right  to  do;  and  it  would  be  going  very  far  to 
say  in  a  court  of  equity  tliat  therefore  he  made 
the  plaintiff  liable,  although  he  would  not  other- 
wise have  been  so.  Then  the  defendant  Ditworth 
must  have  known  these  circumstances;  indeed 
he  does  not  effectively  deny  that  he  had  know- 
ledge; he  merely  says  he  had  no  knowledge' 
except  as  stated  in  the  ansrcerj  ^c. 

Under  all  the  circumstances  it  is  impossible 
that  a  court  of  equity  can  allow  such  bills  instru- 
ments as  these  to  be  thus  made  use  of  to  the 
prejudice  of  innocent  persons,  contrary  to  their 
original  and  proper  purposes  of  application. 

Wood,  Baron. — I  fully  concur.— [having  stated 
many  of  the  circumstances.]  This  bill  was  clearly 
made  payable  to  the  plaintiff  in  his  character 
of  agent,  and  it  was  therefore  necessary  that  he 
should  indorse  lit  pro  forma.  Having  done  so 
merely  for  the  accommodation  of  the  defendant^ 
a  court  of  equity  ought  not  to  suffer  him  to 
turn  round  on  the  agent  and  fix  |him  with  lia-^ 
bility  on  such  an  indorsement.  Had  he  indorsed 
the  bill  to  guarantee  the  payment,  it  would  have 
been  a  very  different  case;  but  here  it  is  clear 
that  nothing  of  that  kind  was  meant,  nor  was 
there  any  consideration  for  his  doing  so.  The 
nature  of  the  transaction  is  very  plain. 

Then  utider  any  circumstances  Dilworth  would 

be  in  precisely  the  same  situation  as  JVelch^  but 

p  p  2  here 
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here  besides,  his  right  is  clearly  affected  by  know- 
ledge of  the  whole  transaction.  He  appears  to 
have  had  the  same  knowledge  as  Welch  himself 
had,  and  consequently  the  bill  is  in  his  {BiU 
worth's)  hands,  subject  to  the  same  equities  as 
would  have  attended  it  in  the  hands  of  fVelch. 
This  injunction  therefore  ought  not  to  be  dis- 
solved. 


Gaerow,  Barofii  of  the  same  opinion. 
Per  Curiam. 

Rule  nisi  discharged. 


IFMbMsdayy 
9tdApnL 


Where  a  role  i 
bmade  abio- 
late  OD  pav- 
meot  by  the 
epplicaot  of 
toe  costs  of 
the  applica- 
tion affidavits 
made  io  oppo- 
sition not  read, 
nor  entered  in 
tlie  minntes, 
nor  noticed  in 
the  order,  will 
not  be  allowed 
on  taxation. 


The  King  v.  Randell, 

GaSELEE  now  opposed  a  motion  made  by 
Nolariy  on  the  part  of  the  prosecutors  of  this  out- 
lawry,  that  the  Deputy  Remembrancer  should  al- 
low,  on  taxation  of  their  cost^  (allowed  on  mak- 
ing absolute  an  order  of  the  S9th  Jantiary  last,) 
the  costs  and  expences  of  several  affidavits  made 
and  filed  on  the  occasion  of  opposing  that  order. 
The    original    application  was    for    a    rule   to 

shew 


TheConrt 
will  admit  a 

party  daiming  goods  seised  bjr  tbe  sheriff;  under  a  writ  of  eajfioB  miUgahm^  to  enter  hii 
claim,  and  traverse  tlie  inquisition,  after  the  time  for  so  doing  has  expired,  and  a  mdUim 
ixptmoM  executed,  where  the  claimant's  attorney  has  roistalien  his  course,  (having  broogiit 
an  action  against  the  sheriff,  instead  of  iiaving  claimed  and  traversed,)  on  psyncot 
of  eosU. 
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shew  cause  why  a  claimant  of  goods  and  chat-  lais. 
tels  seized  by  the  sheriff  of  HaniSj  under  the 
writ  of  capias  utlagatum  against  the  defend- 
ant, should  not  be  allowed  to  enter  his  claim 
of  property  thereto,  and  traverse  the  inquisi- 
tion. 

It  appeared  that  the  claimant's  solicitor  had 
mistaken  his  course  in  bringing  an  action  against 
the  sheriff,  instead  of  entering  a  claim  and  tra- 
versing the  inquisition,  and  therefore  the  Court, 
on  being  applied  to,  granted  the  above  order, 
which  they  afterwards  made  absolute,  on  pay- 
ment of  all  the  costs  of  the  prosecutors  of  the 
outlawry  by  the  applicant. 

The  question  was,  whether  the  costs  of  the  affi- 
davits made,  which  had  never  been  read,  nor  en- 
tered on  the  minutes,  nor  noticed  in  the  rule, 
(eleven  in  number),  and  which  therefore  the  De- 
puty Remembrancer  had  disallowed,  ought  to  be 
paid  by  the  claimant,  under  the  terms  on  which 
the  Court  had  made  his  rule  absolute. 

The  Court  were  of  opinion,  that  the  Deputy 
Remembrancer  had  done  right,  observing  that  it 
was  a  case  where  the  affidavits  could  not  be  ne- 
cessary, as  it  lay  entirely  on  the  applicant  to 
make  out  a  satisfactory  case,  and  therefore  he 
ought  not  to  be  burthened  with  the  costs  of 
such  unnecessary  matters ;  and  they 

Refused  the  motion^ 
p  p  3  Thomas 
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1818. 
Thursdaif,  ThOMAS   V.  PeARSE,    Esq. 

If  a  deputpr     ThE  present  action  was .  brought   against   the 

sheriify  being       ,.^/,^  ,        i-.^  ^\ 

in possessionof  sheriff  of  JE^^eo?    {\7t\i  Majfi  1816),  to   recover 

goods  seized  ^    ,  _    ,  ,  .  n  %x       * 

under  an  im-    S&iL  Os.    8a.     under     the     foUoviring    ,  circum- 

medlate  ex- 
tent, and        Stances:— 

having  receiv- 
ed a  subse- 

?"^''*'lTtbe  '^^^  declaration  (assumpsit)  consisted  of  five 
suit  of  a  sob-    special  counts  :  and  stated  in  substance,  that  an 

ject— contract      *  -      ,  ,  .  .  t   i        rr    n 

with  the  judg.  extent  had  been  prosecuted  against  John  Jiulbert 
to  deliver  hiiD,  for  that  sum,  claimed  to  be  due  to  the  Crown  for 
ofhisexecution  dutics  ou  malt  made  by  him — that  the  sheriff  had, 
Jity'of^Sr*"'  by  virtue  of  that  proceeding,  seized  malt  to  the 
onhii^yhig  valuc  of  that  amouut  —  that  the  plaintiff  had  be- 
iiffVhiuid8*^ihe  forc,  &c.  recovered  judgment  against  Hulbert 
CrSwhidT  for  a  certain  debt  of  600/.  and  80*.  damages,  on 
MW^to^himfi.  which  he  had  sued  out  a  writ  oi  Jieri  facias^  which 
wwds  whiut  ^^^  delivered  to  the  said  sheriff  (12th  February, 
«Jwio7deii"  1816)— that  the  sheriff,  by  virtue  thereof,  seized 
veringand       and  took  in  execution   (^\st  March\  a  certam 

roeasonng  the  ^  ^ 

quantity  spe-    Other  quantity  of  malt,    of  .less  value   than  the 

cifiedtothe  .     ,  ,  t       i      .    ,         *      ,      i 

plaintiff's  money  indorsed  to  be  levied.  And  thereupon, 
he  had  given  in  Consideration  that  the  plaintiff  would  pay  to 
g3ods^are  re».^  defendant  the  said  sum  of  562/.  0*.  8^^.  the  amount, 

cued  —  the  o.^ 

sheriff  is  liable  *^' 

to  the  judg- 
ment creditor,  wlio  may  maintaui  a  special  assumpsit  on  the  oontnct,  (whethef  tbe  she- 
riff be  authorised  so  to  contmct  ur  not,)  or  on  a  common  count  for   goods  sold  and 
delivered  —  or  fbi  money  had  and  received. 

In  the  case  of  an  under*sheriff  in  the  country  employing  an  acknowledged  town  ageot, 
such  an  engagement  made  by  the  latter  Is  legal,  and  binduig  on  tks  sheriff '^^/^  b'>^^ 
seek  his  remedy  over. 

A  beginning  to  meainro  and  deliver,  is  not  such  a  deiiveiy  as  will  satbfy  even  ikU 

^jKc'u^l  contract. 
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&c.  defendant  undertook,  &c.  to  suffer  and  per-  1818. 
mit  plaintiff  to  have  the  sale  of  the  said  malt  so  ^^^^^1 
seized  and  taken,  under  the  said  writs  of  extent  and  _•• 
Jitri  facias y  and  to  apply  and  retain  the  proceeds 
thereof  towards  satisfaction  of  the  562/.  0*.  %d. 
so  to  be  paid  by  plaintiff  to  defendant,  and  of 
the  debt  and  damages  so  recovered,  and  directed 
to  be  levied  by  the  fieri  facias :  and  that  de* 
fendant,  as  such  sheriff  as  aforesaid,  would  take 
due  and  proper  care  of  said  malt  so  seized,  &c» 
until  plaintiff  should  have  received  the  same  into 
his  possession  for  the  purpose  of  sale. — Averment 
that  plaintiff  did  pay  the  money  &c. — Breach,  that 
defendant  did  not  &c.  but  on  the  contrary  there- 
of, by  himself  and  his  servants,  so  carelessly 
&c.  in  that  behalf,  that  through  such  improper 
conduct  said  malt  was  taken  away  by  divers 
other  persons,  and  wholly  lost,  and  never  was  de-« 
livercd  to  plaintiff,  by  means  whereof  &c. 

Second  count,  that  for  same  consideration  de- 
fendant promised  that  plaintiff  should  receive  an 
adequate  quantity  of  the  said  malt,  and  until  &c, 
should  have  the  benefit  of  the  security  of  the  said 
writ  of  extent  for  the  said  sum. 

The  fifth  count  stated,  that  defendant  being 
possessed  of  two  hundred  and  fifty  quarters  of 
malt,  value  562/.  0^.  %d.  in  consideration  of  that 
sum  undertook  to  deliver  the  sam!e,&c.-^  conclud- 
ing with  the  common  counts. 

The  defendant  pleaded  the  general  issue. 

p  p  4  On 
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^^ip.  On  the  trial  before  t^je.  Lord  Chief  Baron,  at  the 

!J^^^^     sittings  in  Michaelmas  Term,  the  plaintiff  reco- 
vered a  verdict  .  . 


0. 


Dauncey  obtained  a  rule  in  Hilary  Term,  to 
shew  cause  why  the  verdict  should  not  be  set 
aside,  and  a  nonsuit  entered,  or  a  new  trial 
granted  on  the  following  grounds:-— 1st.  That  it 
was  a  verdict  against  evidence,  as  far  as  regarded 
the  delivery  of  the  malt.  2dly,  That  the  promise 
had  not  been  proved  to  have  been  autliorized  or 
adopted  by  the  defendant.  3dly.  That  it  was  an 
engagement  into  which  the  sheriff  had  no  legal 
right  to  enter  under  the  circumstances  in  evidence 
in  the  cause. 


It  appeared  by  the  report  of  the  Lord  Chief 
Baron,  thsit  in  February  1816.  the  sheriff,  under 
the  writ  of  extent  against  Hulbert^  seized  and 
took  possession  of  certain  malt  (upwards  of  four 
hundred  quarters),  and  other  effects,  to  the  value 
of  1000/.  and  upwards.  In  March  following,  the 
sheriff  also  seized  the  above-mentioned  effects, 
which  were  ostensibly  the  property  of  Jo/m  Hul- 
bertp  under  the  ^eri  facias  mentioned  in  the  de- 
claration, endorsed  to  levy  600/.  That  the  plain* 
tiff  entered  into  an  arrangement  with  the  towa 
ag(;nt  of  the  under  sheriff]  on  the  18th  of 
March,  whereby  he  was  to  have  possession  of 
the  malt,  on  paying  him  the  money  directed  to 
be  levied  under  the  extent,  which  he  paid  him, 
and  took  a  receipt  for  it  in  writing,  as  for  so 
much  money  directed  to  be  levied  under  the  ex- 
tent. 
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tent.  Thfevnder  sheHfPs  agent,  in  consequence, 
delivered  the  plaintiff  an  order,  addressed  to  the 
bailiff  in  possession,  directing  him  to  quit  posses- 
sion under  the  extent,  and  deliver  to  the  plain- 
tiff the  malt  so  seized  under  the  extent  and 
Jitri  facian^  which  he  at  first  refused;  but  after 
the  order  had  been  repeated,  agreed  to  deliver 
two  hundred  and  fifty  quarters.  He  had  begun 
the  delivery,  by  measuring  out  a  few  bushels,' 
on  the  21st  March y  when  Blyih,  the  landlord  of 
premises,  laid  claim  to  the  goods  which  had  been 
so  sei2ed  under  the  Jieri  facias  arid  extent,  hav- 
ing previously  given  notice  in  writing  to  the  she- 
riff's officer,  that  they  were  not  the  property  of 
Hulbtrti  but  the  sheriff's  bailiff,  disregarding 
that  notice,  he  (Blyth)  rescued  the  goods  out  of 
the  sheriff's  custody,  just  after  the  officer  had 
admitted  Rees  (who  attended  fbr  the  plaintiff,  to 
receive  the  malt)  into  the  malt-house,  for  the 
purpose  of  giving  him  possession  of  it,  and  had 
delivered  him  the  key—  and  the  reniainder  of  the 
malt  was  never  delivered  by  the  officer  to  the 
plaintiff. 
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Jervis  and  Taunton  now  shewed  cause,  sub- 
mitting that  the  proof  of  the  promise  was  a  mat- 
ter of  fact,  and,  as  such,  had  been  properly  left  to 
the  jury.  On  the  question  of  whether  there  had 
been. a  legal  delivery,  they  insisted  that  the  evi- 
dence, when  applied  to  the  law  on  that  point,  as 
determined  by  a  series  of  decisions,  had  clearly 
shewn  that  no  delivery  had  taken  place,  which 
they  contended  ought  to  have  been  completely 

and 


V. 


582  CASKS    IN    THE    KXCU£QU£ll| 

1818.  and  satisfactorily  made  out;  and  that  on  that  also 
.j^jj^^g  the  jury  had  decided.  In  point  of  law  there  can 
be  no  <lelivery  of  a  specific  quantity  completed  till 
it  is  measured  out,  and  as  here  the  goods  were  still 
in  bulk,  therefore,  though  they  lud  been  begun  to 
be  measured,  it  was 'within  the  cases  which  have 
determined,  that  while  the  article  is  in  bulk,  and 
measurement,  or  any  other  operation  is  to  precede 
the  delivery,  there  is  no  delivery  till  that  shall 
liave  been  done,  and  the  property  meanwhile  re- 
mains in  the  seller.  —  Rugg  v.  Minett  {a).  — 
JFallace  v.  Breeds  (b). 

The  true  question  then  they  represented  to  be, 
whether  the  sheriiF,  the  present  defendant,  was 
bound  by  the  engagement,  and  the  conduct  of  the 
town  agent  of  his  under-sheriff.  It  has  been 
urged,  (said  they)  that  even  if  the  engagement 
wcje  binding  on  the  agent,  there  was  no  consider- 
ation, and  it  was  therefore  uudnm  pacium  as  to 
him.  The  answer  is,  that  he  sheriff  had  a  duty 
to  perform,  and  that  he  was  enabled  to  do,  in  a 
more  convenient  and  less  hazardous  way,  by  the 
arrangement  m,ade  between  him  and  the  plaintiff. 
It  was  also  put  that  the  sheriff'  had  no  right  le- 
gally to  do  what  he  undertook  —  that  he  could 
not  deliver  over  these  goods,  which  in  hia  posses- 
sion were  in  cusiodid  ItgiSj  and  could  not  be 
transferred  but  by  due  course  of  law.  If  that  were 
so,  it  would  not  be  competent  to  a  sheriff  to  allow 
a  party  to  redeem  his  own  property  so  taken,  by 

(a)  11  East,  210.  (6)  13  East,  522. 

satisfying 
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satisfying  the  demand  in  respect  of  which  the  W18. 
seizure  had  been  made,  which  could  not  he  con-  ruMAi 
tended  even  in  argument.  Any  mode  by  which  p,]Ji,^ 
the  exigency  of  the  writ  is  satisfied,  would  be 
within  the  scope  of  the  sheriff's  authority :  and 
from  the  very  terms  of  the  writ  of  extent,  a  dis- 
<2retion  is  to  he  inferi-cd  as  to  the  Crown  being 
satisfied,  the  sheriff  being  commanded  to  keep 
possession  *  until  the  Crown  be  fully  satisfied.^ 
There  can  be  no  doubt  that  the  town  agent  of  the 
under-sheriff  is  the  servant  of  the  sheriff,  and 
renders  his  principal  civilly  responsible  for  his 
official  engagements.  Saundei^son  v.  Baker  (c), 
Ackworth  v.  Kempe  (rf),  Laycock's  Case  (e), 
IVoodgate  v,  Knatchbull  (/).  In  this  case  too 
the  sheriff,  having  returned  the  extent  satisfied, 
is  bound  by  that  return,  as  having  adopted  and 
sanctioned  the  transaction. 

They  ultimately  put  the  case  on  the  fifth  count 
of  the  declaration,  as  being  in  all  respects  proved  : 
or  that  in  any  event  they  would  be  entitled  to 
their  verdict  on  the  count  for  money  had  and  re- 
ceived, on  failure  of  the  consideration  on  which 
it  was  paid. 

Dauncey  and  Campbell,  in  support  of  the  i-ule, 
insisted,  that  if  the  promise  should  be  held  to 
have  been  proved,  there  was  also  strong  evidence 
that  that  promise  had  been  performed;  for  the 

(c)  2  Bla.  Rep.  832.  (e)  Latch,  187. 

(rf)  Dong*  40.  (/)2T.K.148. 

malt 
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1818,  malt  was  in  point  of  fact  in  the  possession  of  the 
,j.^^^  plaintiff,  by  the  deliveiy  of  the  officer,  at  the  time 
p^J^^  when  Blifth  and  his  assistants  took  it  forcibly 
away,  and  the  plaintiff's  agents  were  in  the  act 
of  measuring  and  removing  the  quantity  agreed 
to  be  delivered  to  them  —  or  that  if  it  did  not 
amount  to  a  delivery  in  law  in  the  ordinary  case 
of  vendor  and  purchaser,  it  was  still  such  a 
delivery  as  would  satisfy  this  special  undertak- 
ing. 

They  then  contended  that  the  sub-agent  of  the 
sheriff  could  not  bind  him  to  the  performance 
of  a  promise  which  he  was  not  legally  authorized 
to  make  — *  and  such  a  promise  this  was ;  for  bis 
duty  was  to  have  kept  possessioa  till  sale  by 
venditioni  exponas^  or  till  an  amoveas  manus^  and 
he  had  no  right  to  judge  whether  the  Ci-own's 
demand  would  have  been  satisfied  by  the  receipt 
of  the  sum  paid  by  the  plaintiff— for  the  case  of 
an  extent  is  in  that  and  many  other  respects  dis- 
tinguishable from  the  common  process  oi  fieri 
facias.  And  they  relied  much  on  the  fact  of  the 
town  agent  of  the  under-sheriff  being  not  (as  the 
latter  confessedly  is)  an  acknowledged  minister  of 
the  sheriff^  appointment,  and  therefore  his  acts 
do  not  involve  the  sheriff's  responsibility. 

The  sheriff,  (they  next  insisted)  never  had  such 
a  possession  of  these  goods  as  to  warrant  his  de- 
livering them  to  the  plaintiff.  His  was  a  special 
possession  only,  the  goods  being  in  fact  in  the 
custody  of  the  law.     And  yet  the  fifth  count 

which 
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which  had  been  much  relied. on  was  in  the  com-  1W8. 
mon  form,  as  if  the  plaintiff  were  a  brewer,  and  j^^,^ 
the  defendant  a  maltster.  In  this  case,  the  agent 
of  the  under-sheriff,  as  such,  clearly  could  not 
act  for  the  defendant,  as  a  factor  for  his  prin- 
cipal ;  as  well  might  it  be  contended,  that  he 
might  have  so  bound  the  defendant,  as  that  an 
action  might  have  been  maintained  against  him 
on  his  warranty  of  the  quality  of  the  malt. 
So  far  from  the  sub-agent  being  within  the 
scope  of  his  duty  in  this  transaction,  he  was 
acting  in  violation  of  it,  for  he  had  no  au- 
thority, which,  it  is  necessary  he  should  have, 
to  part  with  the  possession  of  these  goods. 
The  mandatory  part  of  the  writ  of  extent  com- 
mands that  the  sheriff  do  cause  the  goods,  &c.  to 
be  appraised  and  extended,  '  and  to  be  taken  and 
dcized  into  our  hands,  until  you  receive  our  fur- 
ther command;'  and  there  is  a  proviso  at  the 
conclusion  of ,  every  writ,  that  the  goods  seized 
*  You  shall  not  sell,  or  cause  to  be  sold,  till  we 
shall  otherwise  command  you,'  which  is.  very 
different  from  the  authority  given  by  the  fieri 
facias. 

They  denied  that  the  sheriff,  by  having  returned 
the  extent  satisfied,  had  approved  and  adopted  all 
that  had  been  done  in  his  name  udder  this  special 
contract;  but  still,  even  then,  they  repeated,  he 
would  have  had  no  authority  to  release  the  goods 
without  the  formal  sanction  of  an  amweas  manus 
regularly  obtained  from  this  Court.    The  cases 

which 
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1818.  which  had  been  cited  they  distinguished  as  being 

Thomas  ^'^  caftcs  of  toTt,  as  trespass,  or  extortion,  whereas 

••  the  present  action  was  founded  on  contract. 


Pkarsk. 


As  to  the  proposition,  that  this  action  might  be 
supported  on  the  count  for  money  had  and  re- 
ceived, it  was  answered,  that  if  even  this  were  mo- 
ney had  and  received  by  the  defendant,  it  was  for 
the  use  of  the  King's  writ;  but  in  point  of  fact,  it 
never  was  received  by  the  defendant,  (the  sheriff) 
however  that  count  might  have  availed  the  plain- 
tiiF,  if  this  action  had  been  brought  against  the 
party  who  had  actually  received  it,  that  is,  the 
the  person  who  was  the  town  agent  of  the  de- 
fendant's uuder-sherifF. 

On  die  whole,  they  contended  that  the  present 
action  could  not  in  any  point  of  view  be  main- 
tained against  the  present  defendant. 

Richards,  Chief  Baron.  —  The  Court  are  of 
opinion,  that  this  verdict  ought  to  stand.  My 
reasons  are  founded  on  the  special  circumstances 
of  this  case.  [His  Lordship  stated  the  facts.] 
The  action  is  certainly  bottomed  on  a  contract, 
and  the  main  question  is,  whether  the  sheriff  is 
bound.  Now  the  slieriff  left  the  affair  to  the 
discretion  of  the  town  agent,  who  was  certainly 
as  much  tlie  agent  of  the  sheriff  as  the  tinder- 
sheriff  himself  was,  and  it  would  be  a  deplorable 
doctrine  in  its  general  consequences  if  he  were 
not;  for  thus  a  sheriff  might  easilv  rid  himself  of 

all 
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all  responsibility  by  requiring  his  deputy  to  ap-  ^®1®- 

point  in  all  cases  a  sub-agent,  for  the  purpose  of  thomas 
discharging  himself. 


V. 

Pbarsb. 


The  case  is  one  of  an  extrordinary  nature  un- 
doubtedly, and  I  do  not  remember  ever  to  have 
met  with  this  species  of  action  being  brought 
under  such  circumstances.  We  must  therefore  be 
governed  by  principle.  [His  Lordship,  adverting 
to  the  circumstances,  observed,  that  it  was  ma- 
terial to  be  considered  that  the  plaintiff,  by  his 
execution,  had  the  next  right  after  the  Crown.] 
How  far  the  town  agent  of  the  sheriff  was  jus- 
tified in  so  contracting  with  the  plaintiff  is  an- 
other matter.  He  did  in  fact  contract,  and  he 
received  the  money  agreed  to  be  paid  to  him  by 
the  plaintiff,  and  it  would  be  too  much  to  say 
that  he  t  as  entitled  to  put  it  into  his  own  pocket 
without  performing  the  consideration,  on  the  faith 
of  which  it  had  been  paid  to  him.  He  is  at  least 
bound  to  put  the  plaintiff  in  the  same  situation  as 
he  was  before  the  contract  was  made.  He  cer- 
tainly contracted  to  deliver  the  malt,  and  he  as 
certainly  did  not  do  so. 

Then  the  question  is,  whether  the  agent  of  the 
under-sheriff,  tlie  person  who  actually  made  the 
contract,  was  such  a  representative  of  the  sheriff, 
as  that  his  acts  bound  him.  I  am  of  opiniouj  that 
it  cannot  be  contended,  even  in  argument,  that 
the  sheriff  would  not  be  liable  for  the  official  acts 
of  such  a  person.  Whether  the  sheriff  had  any 
right  to  make  such  a  contract,  and  part  with  the 

goods. 
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1B1»-       goods;  I  do  not  decide.     His  having  engaged  to 
Thomas     ^^  ^  ^^  Sufficient  to  Sustain  this  action. 


Psuui. 


For  the  defendant  it  has  been  contended,  that 
he  had,  in  fact,  so  far  delivered  possession,  as 
would  satisfy  this  contract.  (Adverting  to  the 
evidence.)  Such  a  delivery  as  this  however  was 
not  sufficient  There  was  a  specific  quantity  of 
tliis  malt,  which  was  in  bulk,  to  be  meted,  and 
until  that  was  done,  a  delivery  could  not  \>t  ef- 
fected. In  that  respect  this  case  is  not  distin- 
guishable from  that  of  the  oil,  {JVaUace  \. Breeds.) 
The  malt  was  not  even  put  into  a  state  to  be  car- 
ried away,  and  the  plaintiff's  agent  being  present, 
assisting  the  sheriff*  to  measure  the  quantity,  does 
not  make  the  supposed  delivery  less  inchoate. 

Then  the  case  stands  thus.  The  plaintiff  en- 
gaged with  the  sherift**s  agent  to  pay  so  much 
money,  in  consideration  of  his  doing  that  which 
he  has  not  done :  and  the  agent  by  that  contract 
bound  the  defendant,  who  may  have  his  remedy 
over,  and  I  cannot  help  stating  that  the  sheriff  has, 
in  that  one  respect,  the  advantage  of  the  plaintiff. 
Then,  by  his  return  of  the  writ,  that  the  debt  had 
been  satisfied,  he  adopts  and  acknowledges  tlie 
act  of  the  under-sheriff's  agent,  and  that,  although 
he  did  not  know  so  much  of  the  matter  as  we  do 
now.  For  these  reasons,  I  think  that  this  rule 
should  be  discharged. 

Graham,  Baron.  The  first  question  is,  whe- 
ther the  act  of  the  under-sheriff's  agent  is  the  act 

of 
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of  the  sheriff,  and  I  think  it  clearly  within  the       leia. 
rule  qui  facit  per  alium  facit  per  se;  and  if  such      ^^"^^^ 
agent  should   mist9.ke  his  couf se> .  the  sheriff  is  •• 

responsible,  for  he  is  also  benefited  by  the  acts 
of  the  same  person*  [His  Lordship  stated  the  cir- 
cuiiistances*]  The  sherifi^  by  performing  his  con- 
tracty  would  have  superseded  all  collateral  claims. 

Much  stress  was  laid  in  argument  on  the  posi- 
tion, that  by  parting  with  the  goods  which  had 
been  seized,  according  to  the  contract  on  the  part 
of  the  defendant's  agent,  without  an  amovtas 
manm^xh^  sheriff  would  be  made  to  act  in  viola- 
tion of  his  duty.  Now  we  all.  know,  that  it  is 
every  day's  practice,  when  goods  have  been  seized 
by  a  sheriff,  so  to  arrange  the  affair,  for  the  pur- 
pose of  avoiding  the  disgrace  and  discredit  of 
suffering  it  to  be  made  public.  But  be  that  as  it 
may,  the  agent  takes  upon  himself  so  to  act,  and 
he  is  clearly  identified  with  the  sheriff,  who  is 
responsible,  and  should  be  indemnified,  as  he  most 
usually  is. 

Then  the  agent  having  undertaketi  to  deliver 
the  goods  seized,  the  question  is,  whether  he  has 
done  so,  in  performance  of  his  promise,  according 
to  good  faith,  and  I  am  clearly  of  opinion  that  he 
has  not.  Whether  the  slieriff  had  a  right  to  part 
with  the  goods  in  this  way  is  another  question, 
not  necessarily  arising  here,  and  perhaps  he  may 
have  such  a  right.  He  has,  however,  in  point  of 
f^ict,  engaged  to  do  so,  and  has  received  the  con- 
sideration-money, and  therefore  it  does  not^  lie  in 

VOL.  V.  .      Q  Q  his 
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his  mouth  to  say,  that  he  had  no  right  to  do  that 
which  he  had  so  engaged  to  perform :  and  if  hd 
had  no  right  so  to  undertake,  he  would  then  havd 
received  so  much  money  to  the  plaintiffs  use. 

Wood,  Baron.  I  do  not  see  any  grounds  for 
disturbing  this  verdict.  Two  questions  have  been 
made  : —  1st.  That  the  sheriff  has  not  performed 
the  contract  made  by  him  with  the  plaintiff;  and, 
2dly.  That  the  agent  of  the  under-sheriff  could 
not  make  the  defendant  (the  sheriff)  responsible 
for  the  performance  of  it.  It  is  admitted,  that  if 
the  defendant  had  made  the  contract,  he  would 
have  been  bound  by  it.  Then  the  first  point  is, 
whether  the  under-sheriff  is  answerable  for  his 
agent,  and  the  sheriff  for  both:  and  I  am  of 
^opinion  that  he  is,  for  the  acts  of  the  latter  are 
the  acts  of  the  former,  and  each  has  his  remedy 
over  against  the  other. 

A  question  was  mcide,  whether  this  was  a  legal 
contract,  (stating  the  circumstances.)  The  very 
form  of  the  writ  expresses  the  purpose  and  object 
of  it  to  be,  to  raise  and  satisfy  the  Crown's  debt. 
The  plaintiff  had  an  <execution  executed  for  ano- 
ther debt,  and  in  order  to  render  his  execution 
available^  he  agrees  to  pay  the  debt  due  to  the 
Crown,  when  he  is  to  receive  two  hundred  and 
fifty  quarters  of  the  malt  seized.  The  plaintiff, 
in  fact,  accordingly  pays  the  money  in  satisfac- 
tion of  the  Crown's  debt,  and  that  is  so  returned. 
Now  what  is  there  illegal  in  all  that  ?  Tliere  is 
no  fraud  either  on  the  Crown  or  the  plaintiff, 
whose  execution  was  next  to  be  preferred,  or  on 

any 
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any  body.    There  was  therefore  no  illegality  in       1318. 
the  transaction. 


The  next  question  is,  whether  the  sheriff's 
agent,  in  fact,  performed  what  he  had  engaged  to 
do,  and  there  can  be  no  doubt  on  the  evidence 
that  he  did  noL 

I  am  therefore  of  opinion,  that  the  plaintiff  is 
entitled  to  recover  in  this  action,  either  On  tlie 
fifth  count,  or  the  count  for  money  had  and  rc*- 
c^ivcd.  The  fifth  count  (which  his  Lordship 
stated)  is  precisely  proved.  Not  so  the  defence. 
There  was  clearly  no  delivery  of  the  two  hundred 
and  fifty  quarters  of  malt;  for,  although  the  key 
had  been  given  to  the  plaintiff,  the  quantity  to 
be  delivered  had  not  then  been  separated  from 
the  bulk.  Had  that  been  done,  it  might  have 
been  a  delivery,  but  before  the  officer  could  do 
so,  the  goods  were  carried  away  by  a  third  person. 
There  was,  therefore,  no  delivery^  and  so  the  jury 
have  by  this  verdict  very  properly  found. 

G ARROW,  Baro7i^  of  the  same  opinion.  The 
tnischief,  as  niv  Lord  Chief  Baron  has  well  ob- 
served,  would  be  enormous,  if  responsibilities  were 
thus  allowed  to  be  shifted.  [Having  remarked  on 
the  relative  situation  of  all  the  different  parties, 
and  the  notoriety  of  there  being  an  acknowledged 
permanent  iagent  in  London  for  the  county  of 
Essex  J  as  there  is  also  for  Middlesex,  his  Lord- 
ship said,  that  he  considered  tliis  case  completely 
within  that  of  IVoodgate  v.  Knatchbull,  and  that 
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the  sheriff  was  fixed  by  the  act  of  the  sub-agent.] 
As  to  the  delivery,  said  his  Lordship,  the  cases 
are  numerous,  which  deny  that  what  passed  at 
tlie  malt-house  was  a  delivery.  One  quarter  only 
had  been  delivered,  in  point  of  law,  and  two  hun- 
dred and  forty-nine  were  not:  and  the  pretence 
of  the  key  having  been  given  over  makes  no  dif- 
ference in  such  a  case ;  for  it  would  be  a  mockery 
to  say,  that,  if  the  vendor  should  tell  the  pur- 
chaser, *  there  is  the  key  —  go  take  your  goods,' 
that  would  be  a  delivery  for  any  purpose.  I 
dierefore  think  this  verdict  quite  right,  and  if  it 
had  been  the  other  way,  I  should,  most  willingly, 
have  concurred  in  ordering  a  new  trial. 


Per  Curiam. 


Rule  discharged. 


Satwrdaif^ 
2S4k  AfiriL 


Benedict  v.  Thackeray. 

SEAMES  moved,  pursuant  to  notice  (two 
days)  that  the  order  made  in  this  cause, — *  that  the 
plaintiff  might  be  at  liberty  to  amend  his  bill^ 
without  costs,'  (the  defendant  having  submitted 
to  exceptions,)  '  and  that  the  defendant  might 
answer  the  amendments    and    exceptions  at  the 


When  the 
plaintiff  has 
obtained  an  or- 
der to  amend, 
the  defendant 
iiavinff  snh- 
mitM  to  ex* 
ccptiiNM|tbe 
(•otirt  wm,  on 
in  Jtioiiy  order, 
a!(  of  counc, 
'){'  he  do  not 
a.iu'iid  within  '   • 

a  ^Iveii  time  (a  week  in  this  instance)  the  former  order  to  be  discharged. 


same 
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same   time/ — might    be   discharged,    unless  the       ibi8. 
plaintiff  amend  his   bill  within  a  week,    citing     ^^^^^ 
I  Fowler,  109-  THACKkaAv. 

The  officer  certified    the    motion   to    be    of 

course. 

Ordered. 


BiRDWOoPi  Assignee  of  Hart,  a  Bankrupt, 

V.  Raphael.  •if^*?*^ 


lllE  Special  case  on  which  this  determination  Goods  pledged 
was  founded,  stated  in  substance  the  following  secure,  by  the 

/.  produce  of  tlie 

tacts  :  sale,  acceptors 

who  have 
taken  up  and 

Hartf   the  bankrupt,    previous  to  the  month  5Ja'J,,nJ|nt),p^ 
of  Au<rust.   ]  S 1 2,  carried  on  business  in  partner-  ^y  ^^.  <>*"fr, 

^        '        .       '  'are  released 

ship  with  one  Jo^epA,  B.t  Plymouth^  and  they  had  from  further 
also  a  house  of  trade  ^X  Gibraltar ^  superintended  other  buis  so 

r¥ii  1    /•       1  taken  up  and 

by  the  bankrupt's  son.    The  defendant  and  an-  paid  subse- 

,  \  .".!••      q»enUy,if  the 

Other  person  who  were  partners    m   business  in  amount  of  the 
London^   were  the  holders  of  two  bills  of  ex-  paid  onac- 
change,    accepted   by  Hart    and  Joseph^   value  owner,  have 

i/:«Q/    been  repaid  to 
lOmOl*  them  without 
resoriing  to  a 
sale. 
And  if  while  the  goods  i-cmain  in  the  possession  of  the  acceptors,  the  owner  become 
insolvent,  and  has  committed  acts  of  baokrnptcv  befo)^  the  original  uledge  be  entirely 
redeemed  byre-payment  of  the  money  secured  by  it,  other  advances  be  then  made  to 
him  by  tliem,  it  is  not  a  case  of  mutual  credit  within  the  5  Geo,  II.  c«  30.  s.f8,  and  the 
assignees  of  the  banlirnpt  may  recover  the  goods  in  trover. 

But  the  assignees,  under  such  circumstances,  having  elected  to  bring  trover,  cannot 
afterwards  sue  the  defendant  to  recover  back  the  original  sum  for  which  the  good*)  UaA 
been  in  the  first  instaucc  pledged,  although  paid  to  them  after  the  depositor  had  becuiue 
bankrupt. 

QQ3 
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1818.     ^  1523/.  8^.,  which  became  due  on  the  4th  and  5th 
,^^^"^  ,    Augtist,  1812.     About  that  time  Hart  and  Joseph 

BiRDWOOD'  O  '  ^         r         J 

».  '  stopped  payment.  Hart  being  then  in  London^ 
wrote  on  the  5th  of  August  to  his  son  at  Gib- 
raltar^  stating  that  the  partnership  between  him 
and  Joseph  was  dissolved,  and  requesting  him  to 
deliver  to  the  house  of  the  defendant  and  bis 
partner  at  Gibraltar j  goods  to  the  amount  of 
SOOO/.  to  secure  to  them  the  amount  of  the  two 
bills  for  1523/,  8^.  which  had  been  taken  up  by, 
them.  On  the  4th  September  following,  the  de- 
fendant and  Joseph  gave  a  receipt  for  the  goods 
so  delivered  in  these  words,  "  Received  4th  Sep- 
tember,  1812,  of  Messrs.  Levi  zud  Hart,  thirty 
three  bales  of  British  piece  goods,  as  per  account 
rendered,  being  for  two  bills  accepted  by  Messrs. 
Joseph  and  Hart,  of  Plymouthf  and  paid  by 
Messrs.  Raphael  and  Joseph^  of  London^  the  same 
(value  2019/.  lO^*.  8rf.)  to  be  kept  as  pledged  un- 
til further  orders.^^ 

After  the  dissolution  of  partnership  between 
Hart  and  Joseph y  a  meeting  of  the  joint  cre- 
ditors was  held,  when  it  was  resolved  that  Hart 
should  carry  on  the  business,  and  a  deed  was 
executed  by  Joseph,  assigning  his  interest  in  the 
partnership  effects  to  the  bankrupt,  and  a  letter 
of  licence  was  executed  by  the  creditors,  (and 
among  them  by  the  defendant  and  his  partner,) 
to  enable  tlie  bankrupt  to  carry  on  the  business 
on  his  separate  account  for  one  year,  under  the 
inspection  of  the  defendant's  partner,  and  two 
other  persons  appointed  by  the  creditors,  to  whom 

the 
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the  bankrupt  was  to  pay  all  monies  received  by     J,^^ 
him  from  the  house  of  Hart   and  Joseph,    at    birdwood 
Gibraltar^  for  the  benefit  of  the  creditors.    The    raphabl. 
bankrupt  carried  on  the  business  under  the  li- 
cence till  February,  1813.     In  the  latter  end  of 
October,  1813,  and  in  January,  1813,    he  had 
committed  acts  of  bankruptcy. 

On  the  26th -^j&ri/,  1813,  (there  having  been 
another  meeting  of  creditors  in  the  preceding 
February,)  a  deed  of  composition  was  executed 
by  tlie  defendant  for  himself  and  partner,  ioi 
1523A  8j,  to  which  Joseph  was  made  a  party,  for 
the  purpose  of  assigning  his  share  of  the  partner- 
ship effects  to  Hart.  That  deed  contained  a 
provision  that  15^.  in  the  pound,  on  the  partner- 
ship debts,  should  be  paid  by  Hart,  and  the 
cre(h*tors  released  them  conditionally  on  the  pay- 
ment of  that  composition. 

Between  tht  HHt  January,  iaMi[  \0t\\  August, 
1813,  the  defendant  and  his  partner  received  of 
the  bankrupt  the  full  sum  of  1523/.  8^.  with  in- 
terest. 

After  the  execution  of  the  last-mentioned  deed, 
the  defendant  and  his  partner  accepted  two  bills, 
drawn  by  the  bankrupt,  for  1000/.  each  at  two 
months,  and  sold  the  goods  which  had  been  so 
deposited  with  them,  through  their  house  of  Jo- 
seph  and  Raphael,  at  Gibraltar,  who  afterwaids 
sent  the  bankrupts  an  account  of  the  sales,  ac- 

Q  Q  4  compahied 
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1818.       companied  by  the  following  letter,  addressed  to 
BiRDwoDD    ^^^y  AzitA  September  15th,  1813:— 


Baphael. 


**  We  have  the  pleasure  to  inclose  an  account 
of  sales  transmitted  by  our  Messrs.  Joseph  and 
Raphael^  at  Gibraltar ^  and  the  remainder  of  your 
goods ;  and  you  will  now  find  the  whole  »s  ac- 
counted for,  and  hope  to  your  satisfaction.'* 

'*  On  the  other  side,  we  have  made  out  your 
account,  and  you  will  find  a  balance  yet  due  to 
us  of  190/.  5s.  1  Irf.  which  we  make  no  doubt 
you  will  find  correct ;  and  in  order  to  close  the 
same,  we  hope  you  will  send  us  the  account  as 
soon  as  possible,  as  you  are  aware  that  we  are  in 
advance  to  that  amount." 

"  Mr.  Hart^  in  account  with  Raphael  and  /o- 
sep/iy  debtors." 


"  1813, 
June  §!8th. 

To 

our 

acceptance 

for  1000/. 
500 

' 

1813, 

500 
£ 

2000/. 
s.    d. 

July  14th,    By  .account  sales  ren- 
.     .         dered  hy  Joseph  and 

Raphael         -         -  612;  U:  8 

By        do.        do.      -  619:  18:   3 

Sept.  16th.     By        do.        do.       -  S77:   4:   2 

Balance  due  to  R.  and  /.  1^0 :   5:11 

iJaOOO:  0:    0" 
A  bill 


Bird  WOOD 
Kapha  BL. 


EASTER   TEKM,   58  GEO.  III.  597 

A  bill  was  drawn  for  the  balance,  and  accepted  1»18 
by  Harty  but  not  paid,  and  a  second  and  third 
were  afterwards  drawn,  which  Hart  did  not  ac- 
cept. A  fourth  bill  was  drawn  and  accepted  by 
Hart,  but  at  its  maturity  it  was  dishonored,  and 
it  was  not  until  some  time  afterwards  that  the 
account  \y^s  paid. 

The  commission  of  bankruptcy  bore  date  on 
the  15th  of  Dficembery  1815,  an<J  the  present* 
action  (trover)  was  commenced  in  Trinity  Term, 
1816,  for  the  recovery  of  the  value  of  the  goods 
which  had  been  delivered  to  the  house  of  Ra- 
phael and  Joseph,  in  consequence  of  the  direc- 
tions contained  in  the  letter  of  the  5th  of  Au- 
gust, 1812.  On  the  trial  it  appeared  that  an- 
other action  had  been  commenced  by  the  present 
plaintiff,  as  assignee  of  Samuel  Hart,  the  bank- 
rupt, against  the  present  defendant,  and  a  par- 
ticular of  demand  in  such  an  action  was  given 
in  evidence,  in  which  particular,  it  was  stated, 
that  the  plaintiff  claimed  the  sum  of  1523/.  Ss. 
for  so  much  money  paid '  or  satisfied  by  or  on 
account  of  the  said  bankrupt,  to  the  defendant 
after  the  month  of  July,  18  J  2,  and  before  the 
issuing  of  the  commission  against  the  said  Sa- 
muel Hart,  under  circumstances  which  the  plain- 
tiff as  assignee  as  aforesaid,  contended  entitled 
him  to  recover  back  the  same  for  the  benefit  of 
the  creditors  at  large,  of  the  said  bankrupt,  and 
which  particular  was  dated  the  17th  day  of  July, 
1816. 


The 
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1818.  The  learned  Judge,  {Abbott^  J.)  who  tried  the 

BiRDffooD  cause,  was  of  opinion^  that  as  the  produce  of 
Raphael.  *^^  goods  was  not  applied  in  payment  of  the 
1523/.  8^.  but  to  discharge  tlie  £000/.  advanced 
after  the  act  of  bankruptcy;  apd  as  the  sale  of 
those  goods  was  not  for  the  purpose  for  which 
they  were  originally  deposited,  but  for  a  subse- 
quent and  different  demand,  the  plaintiff  was 
entitled  to  recover,  and  he  therefore  directed  the 
jury  to  find  a  verdict  for  the  plaintiff,  with  liberty 
to  the  defendant  to  move^ 

Lawes^  E.  for    the  plaintiff,   contended,  that 
he  was  entitled  to  retain  his  verdict  on  the  fol- 
lowing grounds. — That  the  goods  were  specifically 
^  pledged  for  a  sum   certain,  due  on  a  particular 

transaction  —  that  that  money  being  afterwards 
paid  without  resoitiug  to  the  goods  pledged,  tlie 
pledge  was  discharged,  and  Qould  not  be  charged 
again  by  the  bankrupt  after  his  bankruptcy*— and 
that  the  2000/.  having  been  advanced  by  the  de- 
fendant after  the  baixkruptcy,  with  full  notice  of 
the  bankrupt's  insolvency  at  the  time  when  the 
credit  was  given.  And  for  the  same  reasons  he 
contended  that  these  transactions  did  not  con- 
stitute, as  between  the  defendant  and  the  bank- 
rupt, a  case  of  mutual  ci^edit  under  the  5  Geo.  11. 
c.  30. 

Sekoyny  for  the  defendant,  submitted,  that  the 
original  pledge,  and  the  object  of  it,  were  created 
btfore  the  bankruptcy,  and  that  the  transactions 
amounted  merely  to  the  common  case  of  an  ad- 
vance 
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vance  of  money  on  one  hand,  and  a  deposit  of     Jf^ 
goods  by  way  of  security  on   the  otlier.     Then    biedw«od 
that  pledge  not  having  been   redeemed,    there     ^umbamu 
subsisted  a  mutual  credit  at  the  time  of   the 
bankruptcy,  and  continued  to  subsist,  notwith- 
standing those  acts  of  bankruptcy,  xvhich  had  been 
committed  So  long  ago.     And  he  contended  that 
the  meeting  of  the  bankrupt's  creditors,  and  what 
had  taken  place  on  that  occasion,  (the  develope- 
ment  of  the  embarrassed  state  of  the  insolvent's 
affairs,   and  the  execution  of  the  deed  of  com- 
position by  the  defendant,)  did  not  fix  the  de- 
fendant with  notice  of  the  acts  of  bankruptcy. 

He  then  submitted  that  the  defendant  was  not 
precluded,  by  his  execution  of  the  composition 
deed,  fronr  resorting  to  his  original  lien  on  the 
goods  pledged;  and  he  cited  a  case  then  recently 
detcrmiped,  at  the  Sittings  for  JVcstmin^ttf\  in 
the  Court  of  King's  Bench  (a),  not  then  reported. 
Lord  Ellenborough  liad  held,  that  a  deed  of 
composition,  executed  by  creditors  after  the  act 
of  bankruptcy  of  the  debtor,  was  a  nullity,  and 
did  not  release  the  debt,  or  preclude  them  from 
petitioning.  Payment  of  composition  money, 
under  such  a  deed,  would  be  bad,  and  might  be 
recovered  back.  So,  generally  speaking,  might  any 
Tuoney  paid  after  an  act  of  bankruptcy ;  and  thus 
the  defendant  might  be  compelled  to  pay  back  to 
the  assignee  of  the  bankrupt  the  original  debt  paid 
since  the  act  of  bankruptcy,  in  the  action  which 
had   been   commenced  for  that  purpose,  after  he 

(a)  Doe^  dem.  Pitcher  v.  Anderson^  Stark.  N.  P.  202. 

had 
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1818.  had  succeeded  in  recovering,  on  the  present 
BiRowooD  action,  the  value  of  the  goods  pledged ;  and  in 
RapI^l.  ^^^^  ^^^^  ^^^^  ^^^^  would  remain,  and  the  defend- 
ant would  be  remitted  to  his  original  right.  The 
whole  of  the  transactions,  (he  contended)  as 
they  appear  on  the  case,  go  to  constitute  a  ge- 
neral account  between  the  bankrupt  and  the  de- 
fendant, in  which  mutual  credit  was  given;  and 
that  account  should  have  been  first  finally  settled, 
and  a  balance  struck ;  for  that  balance  alone  could 
be  claimed  on  either  side. 

[Cwia.  That  balance  should,  in  such  a  case, 
be  settled  by  <he  commissioners ;  but  this  is  an 
action  of  trover ;  and  the  difficulty  is  how  you 
can  introduce  a  set-oflf  against  a  tort.] 

To  that  it  was  answered,  that  it  was  not  in- 
tended to  put  the  ciefence  on  the  footing  of  a 
set-off;  and  the  case  of  Smith  v.  Hodson  (b)  was 
cited ;  in  which  Lord  Kenyon  said,  that  in  the 
mutual  credit  cases,  ( Ex  parte  Decze,  and  French 
andFenUy)  '  whether  trover  or  assumpsit  had  been 
brought,  the  whole  account  ought  to  have  been 
settled  in  the  way  in  which  it  was,  because  the 
situation  of  the  parties  was  not  altered,  with  a 
view  to  the  bankruptcy,'  having  before  observed, 
that  *in  both  those  cases  the  goods  had  got  into 
the  hands  of  the  respective  parties  prior  to  the 
ba7tkruptcj/j  and  without  any  view  of  defrauding 
the  rest  of  the  creditors.^  The  same  circum- 
stances of  distinction  surround  this  case,  and  the 

(6)  4T.R.  217. 

situation 


Vm 

Rafhabl. 
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Situation  of  the  parties  has  not  been  altered.  In  wis. 
Green  \.  Farmer  {c)^  Lord  Mansfield  is  reported  b^p^^od 
to  have  answered  a  similar  difficulty  which  had 
been  suggested,  by  saying,  that  *  If  it  can  be  set 
off  in  a  Court  of  Equity,  it  maybe  set  off  in 
trover^  because  it  is  a  lien;'  and  that  opinion 
received  the  sanction  of  the  assent  of  Mr.  Justice 
Yates,  Here  also  the  defendant  had  a  lien^  and 
by  analogy  with  the  case  of  a  factor,  which  this 
much  resembles,  the  defendant  had  a  lien  on 
these  goods  committed  to  his  custody  for  the 
purpose  of  securing,  by  the  produce  of  their  sale, 
the  balance  of  the  general  account. 

Lawes^  about  to  reply,  was  stopped  by 

Graham,  Baron.  This  case  at  first  presented 
very  much  difficulty ;  but  after  having  been  in- 
geniously argued  on  the  part  of  the  defendant, 
I  think,  (notwithstanding  my  opinion,  has  been 
shaken  by  strong  doubts,)  that  it  is  clear  that 
this  verdict  ought  to  stand.  (Having  stated  the 
circumstances  of  the  case,  and  particularly  such 
parts  as  are  here  distinguished  by  italics.)  There 
can  be  no  doubt  that  the  original  pledge  was 
specific  for  the  security  of  t,he  debt  arising  from 
taking  up  tlie  two  first  bills;  and  the  only  cir- 
cumstance in  these  transactions  which  can  be 
said  to  constitute  a  mutuality  of  dealings,  and 
consequently  of  credit,  is  their  acceptance  of 
those  bills.     But  on   that  account  alone  it  was 

(c)  4  Bur.  2214. 

that 
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1818.       tliat  the  goods  were  pledged  with  the  defendant, 


BiR»woo»    *^  i»deninify  him  from  risk  as  to  that  particular 
_,   «•         debt.     If   there  be   any  thine:    continuing    the 

Kaphaei*  •/  o  o 

pledge  in  tlie  words  ^  till  further  order Sj  at  the 
conclusion  of  the  receipt,  it  must  necessarily  be 
confined  to  the  orders  of  persons  who  should  be 
competent  to  give  any  respecting  tliem.  Hart^ 
after  the  act  of  bankruptcy  committed  by  him,  had 
no  longer  any  such  authority.  He  had  become 
bankrupt  before  the  deed  of  composition  was 
entered  into;  his  affairs  were  publicly  known; 
and  that  he  himself  was  in  an  insolvent  state. 
Before  the  execution  of  the  deed,  tlic  defendant 
had  begun  to  receive  the  money  for  which  the 
goods  had  been  pledged ;  and  it  does  not  appear 
that  he  stated  to  the  creditors,  as  he  was  bound 
to  have  done,  that  fact,  or  that  he  then  possessed 
the  goods  which  had  been  pledged  with  him. 
Then  after  unecjuivocal  acts  of  bankruptcy  had 
l)een  committed  by  Harty  the  defendant  con- 
tinues to  advance  him  money,  notwithstanding 
his  ruined  circumstances,  and  a  balance  is  in  con« 
secjuence  ultimately  due  to  him.  Now  the  sta- 
tute giving  the  debtor  the  right  of  set-off,  on  tlic 
ground  of  mutual  credit,  applies  only  to  cases 
M-here  the  debtor  lias  no  notice  of  the  bankrupt's 
insolvency;  but  here  he  had  actually  executed  a 
deed  of  composition,  which  cannot  be  said  not  to 
he  sufficient  notice;  ami  having  run  the  risk  with 
his  eyes  open,  lie  must  take  the  consequence. 
The  question  of  mutual  credit  cannot  arise  where 
the  credit  is  created  after  the  act  of  bankriiptcy. 

Tlien 


EASTER   TERM,   58  GEO.  III. 

^en  we  were  pressed  with  a  difficulty  arising 
out  of  the  form  of  this  action ;  and  it  was  urged 
tliat  a  recovery  by  the  plaintiff  in  this  action 
would  not  preclude  him  from  suing  the  defendant 
fbr  the  money  which  has  been  paid  him,  in  respect 
of  which  those  goods  were  originally  delivered  to 
iiim  in  pledge.  I  think,  however,  that  it  is  quite 
clear  that  the  assignee  cannot  succeed  in  such  an 
action,  after  having .  brought  trover  for  the  goods 
ivhich  had  been  so  redeemed  by  the  defendant. 
The  judgment  in  this  action  might  be  pleaded  in 
bar  to  any  suit  adopted  for  recovery  of  the  money, 
by  the  payment  of  which  the  assignee  alone 
acquired  a  right  to  sue  this  defendant  in  trover  ; 
and  he  might  aver  the  ratification  of  the  purposes 
of  the  pledge  by  the  election  made  to  proceed 
against  him  in  the  action  of  trover. 
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BntmrooD 


We  have  also  had  some  difficulty  as  to  the  point 
made  of  the  commissioners  being  bound  to  take 
the  general  account  fairly  and  fully  between  the 
bankrupt  and  the  defendant,  the  balance  of  which 
alone  would  be  all  that  the  plaintiff  would  be 
entitled  to  recover ;  and  that  proposition  certainly 
appears  to  liave  received  the  sanct?on  of  Lord 
Kenyon^  even  where  the  form  of  action  should  be 
trover;  but  I  cannot  readily  conceive  that  Lord 
Kenyan  had  in  his  mind  the  distinct  idea  of  a 
set-off,  as  applicable  to  such  a  form  of  action, 
whatever  it  might  be  in  a  case  where  assignees 
bring  an  action  for  the  value  of  the  goods.  As 
to  the  opinion  said  to  be  expressed  by  Lord 
Mansjicldy  I  should  be  unwilling  to  say  any  thing 

derogatory 
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1818.  derogatory  to  his  high  legal  reputation,  but  I 
BiRDwooo  c^i^^o^  ^^^  consider  that  his  Lordship  too  much 
Raphabl.  ^^^^^  "P  ^'^^  question  of  law  with  his  then 
familiar  notions  of  the  practice  of  the  Courts  of 
Equity.  But  admitting  that  in  a  case  so  circum- 
stanced as  that  oi  Green  v.  Farmer^  a  plea  of 
set-ofF  might  be  pleaded  to  an  action  of  trover^ 
this  is  certainly  nothing  like  the  case  of  a  factor 
holding  goods  for  the  purpose  of  sale.  There 
was  a  specific  purpose  for  which  these  goods  had 
been  delivered  in  pledge,  and  that  pledge  was  to 
be  rendered  effectual  by  their  sale.  That  purpose 
was  answered  by  other  means.  Tlien  all  mu- 
tuality was  at  an  end.  After  the  bankruptcy,  it 
could  not  arise  again.  The  bankrupt  was  then 
no  longer  sui  juris^  and  the  parties  were  bound 
by  his  bankruptcy.  At  the  time  of  the  second 
advance  of  money  to  the  bankrupt,  he  was  not 
capable  of  pledging  the  goods  again ;  and  what- 
ever was  done  by  him  after  the  act  of  bankruptcy 
could  not  affect  the  goods  pledged,  for  from  that 
period,  the  property  in  them  resulted  to  the 
.    assignees. 

Wood,  Baron,  I  fully  concur  in  opinion  with 
my  Brother  Graham^  who  has  so  fully  gone  into 
the  question  that  I  need  say  but  little.  (Having 
stated  the  circumstances).  When  the  sum  was 
paid  for  which  these  goods  had  been  specifically 
pledged,  there  was  an  end  of  that  transaction, 
.  and  the  pledge  y;di%  functus  officio.  The  property 
in  the  goods   then  immediately  reverted  to  the 

bankrupt, 
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bankrupti  and  on  his  bankruptcy^  in  bis  assi^ieesi       1819« 
discharged  of  any  lien  which  the  defendant  might    ^mwooo 
have  had  on  them.  ^^;^^^^ 

It  was  argued,  that  the  money  which  had  been 
paid  in  redemption  of  the  goods  being  so  paid  after 
the  act  of  bankruptcy,  might  be  recovered  backi 
and  that  in  that  case  the  original  pledge  would  be 
revived.  But  that  cannot  be  done  by  the  as* 
signees  of  the  bankrupt^  because  in  bringing  this 
action  of  trover,  they  must  proceed  on  the  ground 
that  the  pledge  was  originally  good,  and  that  the 
property  in  the  goods  had  become  vested  in  them 
by  reason  of  the  payment  of  the  money  by  which 
they  were  redeemed* 

After  that  redemption  nothing  appears  to  have 
been  done  in  this  case,  by  which  the  defendant 
could  acquire  any  further  lien.  The  subsequent 
bills  were  accepted  by  the  defendant  after  the 
known  insolvency  of  the  bankrupt,  and  the  de-^ 
fendant  was  well  aware  of  that.  He  therefore 
acted  at  his  peril,  and  has  no  right  to  retain  these 
goods  against  the  assignees* 

It  was  intimated,  that  the  defendant^&  situation 
was  somewhat  in  the  nature  of  that  of  a  factor ; 
but  there  is  no  sort  of  analogy  between  them. 
If  the  defendant  had  been  in  the  situation  of  a 
factor,  he  would  perhaps  have  still  had  a  lien  on 
the  goods ;  but  he  was  nothing  like  it*  And  as 
to  his  claim  on  the  ground  of  the  pledge,  the 
owner  had  become  bankrupt,  when  the  defendant 

VOL.  v.  R  R  made 
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1818.  made  himself  a  second  time  his  creditor,  and  he 
could  not  therefore  at  that  time  have  any  pro- 
perty in  the  goods,  enabling  him  to  pledge  or 
charge  them. 

G ARROW,  Baron f  of  the  same  opinion.  Tlie 
goods  were  pledged  specifically,  not  generally. 
If  a  second  pledge  had  been  created  before  the 
bankruptcy,  it  would  have  bound-  the  property, 
but  there  was  no  such  thing. 

As  to  the  goods  having  been  put  into  the  de- 
fendant's possession  as  a  floating  security  on  deal- 
ings of  mutual  credit,  nothing  of  that  sort  ap- 
pears ;  but  the  specific  nature  of  the  pledge  ope- 
rates to  restrain  the  transaction,  and  to  exclude 
that  notion.  Whatever  was  done  after  the  bank- 
ruptcy by  Hartf  was  done  without  authority. 
There  is  no  pretence,  therefore,  for  putting  this  as 
a  case  of  mutual  credit. 

I  had  at  first  much  doubt  on  the  question  of 
the  defendant's  liability  to  refiind  the  money  paid 
to  him,  notwithstanding  the  plaintiff's  recovering 
in  this  action,  although  I  could  have  no  doubt 
that  a  court  of  equity  would  have  restrained  him 
from  proceeding  in  such  a  suit ;  but  my  Brothers 
have  quite  satisfied  my  mind  on  that  point. 

Posted  to  the  plaintifi*. 
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MEMORANDUM.  tukl!!Xli. 

ON  its  beins:  proposed  to  the  Court  to  take  Exception* 

£11  '»tanding  in  the 

for  argument  exceptions   which  had  been  tiled  paper  fir  ar- 

,  /*         ,  1  V  •         gumentcan 

to  an  answer,  they  refused  to    near  tnem :    m-  oniv  be  heard 

...  ,     .  •  ^u   ^  attbeiitting 

timatmg  a  desire  that  their  rule, —  that  ex-,of  theCoaru 
ceptions  must  be  heard  at  the  sitting  of  die 
Court  before  the  motions, — should  receive  publi- 
city ,s  on  account  of  its  convenience  to  the  bar  and 
the  suitors,  and  preserving  order  in  the  routine 
of  the  ordinary  business  of  the  day. 


IN  tHE  EXCHEQUER  CHAMBER. 
Coram  Richards,  u*.  ch.  baron. 


Wright  v.  Soutnwooto  alid  Others.  letk^fOihitid. 

A  DEFENCE  of  prescriptive  payments,  in  lieu  &«we-Mo. 
of  many  of  the  tithes  sought  to  be  recovered,  ed  by  stating 
was  set  up  to  this  bill  for  an  account  of  tlie  tithe-  p^yahie^b/^ 

VI      the  occnplen. 
able  in  lieu  oif  the 
tithes  within 
and  throngb- 
mit  tlie  parish, (except  tlie  occnpiers  of  several  otlier  farms  and  Uiods,)  not  otherwise  de- 
acribed  than  liy  their  respective  names/  are  ill  laid  for  nncertaintj. 

Where  the  defendants  had  described  their  farms  by  so  many  acres,  and  an  objection  was 
taken  at  the  bearing  to  a  want  of  snfiicient  description  of  the  local  sitnation,  the  Court 
permitted  the  cause  to  proceed,  suggesting  that  it  the  objection  were  insistod  on,  leave 
would  be  given  to  the  defendants  to  file  interrogatories  for  the  purpose  of  enlarging  the 
description, 

li  RS 
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1818.       able  matters  taken  by  them  on  their  farms,  against 

wricht     *^^  defendants,  who  were  occupiers,  all  of  which 

r.         were  insisted  on,  as  good  moduses.    They  were 

Sl^VfHWOOD  1  ^  J 

and  others,  put  on  the  Tccord,  by  the  answer,  with  the  fol- 
lowing introduction :  "  That  from  time,  &c.  hi-' 
therto  there  have  been,  and  now  are,  payable 
yearly,  and  every  year,  to  the  vicar  of  the  said 
parish  of  Pitminster  for  the  time  being,  his  lessee 
or  farmer,  since  the  endowment  or  creation  of  the 
said  vicarage,  and  to  the  rector,  or  other  person 
entitled  to  the  tithes,  &c.  before  the  endowment 
or  creation  of  the  said  vicarage,  at  Easter  in  each 
year,  or  as  soon  after  as  demanded,  by  each  and 
eyery  occupier  of  houses,  gardens,  farms,  and 
lands,  within  and  throughout  the  said  parish,  or 
the  titheable  places  thereof  (except  the  occupiers 
of  the  lands  there  called  the  glebe  lands,  a  certain 
farm  and  lands  called  Higher  Poundisford^  or  the 
Barton  of  Higher  Pqundisford^  &c.  &c.  [describ- 
ing several  other  farms  by  name  only]  for  and  in  re- 
spect of  the  same  farms  and  lands,  and  of  which 
the  defendant's  respective  farms  and  lands  are  no 
part)  divers  moduses  or  customary  payments,  for 
and  in  lieu  and  satisfaction  of  the  tithes  of  divers 
matters  and  things  yearly  arising,  &c.'  Tlie  an- 
swer then  proceeded  to  enumerate  them. 

Objections  were  taken  early  in  the  cause^  of  a 
want  of  sujfficiency  and  certainty  in  the  descrip- 
tion of  the  defendant's  lands  to  which  the  mo- 
duses were  said  to  apply,  as  they  had  in  the  sche- 
dule to  their  answer  described  their  respective  oc- 
cupations as  ^  a  messuage    and   several    closes, 

pieces 
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pieces  and  parcels  of  arable,    meadow,  pasture,       1818. 
orchard,  and  other  land,  containing,  &c/  and  it     w«xmr 
was   submitted,   that  the  heal  situation  of  the  soutowood 
land  should  be  more  particularly  set  forth.     But    "^  •^^• 
the  Lord  Chief  Baron  ruled,  that  the  defendants 
had  so  far  sufficiently  described  their  farms  as  to 
entitle  them  to  go  into  their  defence,  and  inti- 
mated that  if  the  objection  were  insisted  on,  he 
would  allow  them,  even  in  that  stage  of  the 
cause,  to  .file  interrogatories,  for  the  purpose  of 
furnishing  a  fuller  description  of  the  locality  of 
their  farms. 

The  hearing  having  proceeded, 

Dauncey^  Martin^  and  Dowdeswell,  the  coun* 
sel  for  the  plaintiff,  took  an  objection  (which  had 
been  previously  noticed  by  the  Lord  Chief  Ba- 
rofi)  to  the  terms  in  which  the  modus  was  intro- 
duced, as  being  rendered  uncertain  by  the  large 
exception  of  so  many  farms,  which  might  e:(tend,  . 
for  any  thing  that  appeared,  over  three-fourths  of 
the  parish—  that  it  was  to  be  collected  from  the 
i-ecord,  that^the  defendants  meant  to  rely  on  farm 
nioduses,  whereas  the  introductory  matter  was 
destructive  of  all  accuracy  or  certainty  as  to 
their  nature,  character,  or  extent,  and  which 
were,  as  a  consequence  of  the  exception,  not  laid 
as  being  either  farm,  district,  or  parochial  pay- 
ments —  and  that  that  uncertainty  was  the  greater 
because  the  defendants  had  not  described  either 
the  lands  alleged  to  be  covered  by  the  mod  uses, 
or  the  excepted  lands  by  metes  and  bounds,  or 
by  their  extent. 

R  R  3  Homey 
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Wrioht 

V. 
SOUTHWOOD 

and  othen. 


Cases  in  the  exchequer, 

^  Horne^  Shadmell  and  JVray^  contra^  contended, 
that  the  moduses  were  sufficiently  laid,  and  were 
not  vitiated  by  the  exception.  And  in  support 
of  that,  they  cited  the  case  of  Gill  v.  Horrex  (a), 
where  this  precise  objection  was  over-ruled. 


In  opposition  to  that  authority,  on  the  other 
hand,  the  plaintiff's  counsel  put  the  subsequent 
case  of  Vt^sc  v,  Dantz^  (A), 

Richards,  Lord  Chief  Baron.  I  have  been 
labouring  under  the  difficulty  imposed  by  this  ob- 
jection throughout  this  cause.  I  cannot  consi- 
der this  mode  of  laying  the  customs  a»  su^- 
cient. 


The  causej  however,  stood  over ;  and  this  day 
the  Lord  Chitf  Baron  decreed  against  the  de- 
fendants, with  costs. 


(a)  a  Gw.  892. 


(b)  3  6w.  1124. 


Wednesday, 
t9tkJprU. 


Anonymous. 


AppUcation      CaMPBELL  slicwcd  causc  against  a  rule  nisi, 

that  a  plaintiff      ,       .       ,  ^  , 

abopidgive      obtained  by  Parke,   that    the    plaintiff   should 

seconty  for  .  •       n         ^ 

cosu,  iDiMt  be  give  secunty  for  the  costs  before  proceedin&r  in 

made  before         -  .  .         "^  i        ,    /.      ,  ,      , 

issue  joined,     this  action  —  that  the  defendant  had  applied  too 

although  tiie  '^ '^ 

issue  was  late. 

joined  in  the 

preceding  vacation 
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late,  a^  he  might  have  made  tlie  application  in      I8I8. 

Anonymous. 


Michaelmas  or  Hilary  term,  whereas  he  did  not 


do  so  till  the  present  term,  and  after  issue  joined ; 
and  he  cited  IValters  v.  Frythall  (a),  and  Muller 
V.  Gernon  (b). 

Parkejin  support  of  the  rule,  relied  on  the 
case  of  Baker  v.  Hargreaves  {c\  and  distin- 
guished the  conflicting  case  in  Easty  by  the 
ground  taken  by  the  Court  there,  who  put  their 
determination  on  the  reason,  that,  otherwise,  they 
would  be  obliging  the  attorney  to  pay  the  costs. 
In  this  case  issue  was  not  joined  till  after  Hilary 
term.  From  a  case  in  the  Common  Pleas  {Luza- 
letii  V.  Powell  (rf),)  he  submitted,  it  was  to  be 
collected,  that  the  Court  would  have  granted 
such  an  application  after  an  interlocutory  judg- 
ment should  have  been  set  aside;  and  in  the  note 
made  to  that  case,  it  is  stated  from  authority, 
that  if  a  ^lemand  of  security  for  costs  be  first 
made  to  the  plaintiff's  attorney,  the  Court  of 
King's  Bench  will  make  such  an  order,  after  no- 
tice of  trial  has  been  given.  And  he  urged 
that  it  was  altogether  in  the  discretion  of  the 
Court  to  grant  or  reftise  this  sort  of  motion  at 
any  time. 

The  Court,  saying  that  the  cases  were  not  in 
opposition,  because  the .  determination  in  Baker 
V.  Hargreaves  had  been  unequivocally  over- 
ruled, held,  that  in  all  cases  an  application  of  this 

(a)  6  Ea«t,  338.  (c)  6  T.  R.  607. 

{b)  3  Taunt.  272.  (cQ  1  Marsh.  37G. 

R  H  4  sort 
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sort  ought  to  be  made  in  the  very  earliest  stage  of 
the  proceedings  ^,  and  certainly  ought  not  tp  b? 
granted  after  issue  joined  in  a;iy  case. 

Per  Curiam^ 

Rule  discharged, 

With  costs. 


•  Vide  CheoaHer  r.  FumU,  Brod.  &  Bing.  978  S  co^c^aiw 
of  Uie  first  lenteoce  of  the  judgment. 


aassBsaes 


Where  a  rale 
nisi  has  been 
obuinedy  for 
chaoging  the 
▼enne  from 

Ycrkahire^  in 
E^Mier  Teim, 
asofconrsey 
on  the  coaunoi 
affidavit,  (not 


BOTTOMLET   V.   IkIN. 


Cause  was  shewn  by  Manning  against  a  rul^ 
nisi  [obtained  by  Richards  on  a  former  day  (oki 
the  common  afiidavit)^  for  changing  the  venue 
from  London  to  the  county  of  York,}  on  an  affi- 
davit made  by  the  attorney  for  the  plaintiff^ 
affidavit,  (not  ^^^^^^g  *^^*  the  actiou  was  brought  to  recover 
dS^SutSi  ^^^^  *^^  defendant,  who  was  surviving  partner  of 
rt?^^*^  an  insolvent  banking-house,  the  amount  lodged 
thecoartwiu   by  him  in  their  bank  — that  the  venue  had  been 

not  retain  i^         «     . 

oncauae         laid  in  Zron^oii  for  dispatch  — that  the  deponent 

shewn  that  tne  ^      •  .  * 

Diaintiff  would  believcd,  and  was  conyinccd  that  the  venue  was 
dete^d  wiX  sought  to  be  changed,  solely  for  the  purpose  of 
admttigeto  delay,  and  to  harass  the  plaintiff— *  and  that  if  it 
by^ai^^,  ^  should  be  changed,  the  plaintiff  would  be  seri- 

varifrk  *W^  aaA44 

buahedmie     ously  delayed  thereby,  as   he  would  be  unable 

that  the  venue 

cannot  bechanged  into  the  itortheni  coootieai  previovt  to  a  Spiing  AniMS.    , 

to 


BOTTOHLIT 
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to  obtain  judgment  till   the  next  Michaelmas      1818. 
Tefm. 

On  that  affidavit  the  plaintiff  endeavoured  to 
retain  the  venue,  on  the  ground  of  there  being 
on  the  part  of  the  defendant  (as  he  had  not  stated 
in  his  affidavit  that  any  material  witnesses  resided' 
in  Yorkshire)  no  sort  of  inconvenience  even  sug- 
gested, whereas  it  had  been  shewn  to  be  of  ma« 
terial  consequence  to  the  plaintiflF's  interest,  that 
the  venue  should  be  retained.  And  it  was  sub* 
niitted,  that  as  it  was  the  established  rule  in  all 
the  courts  that  the  venue  cannot  be  changed  into 
the  northern  counties  in  the  spring,  without  con- 
sent (fl),  on  the  principle  of  avoiding  delay  to  the 
plaintiff,  the  Court  would  probably  consider  this 
a  case  where  they  would,  on  the  same  principle^ 
refuse  to  interfere,  by  granting  the  defendant's 
application,  at  least  where,  as  here,  it  is  made  on 
the  common  affidavit  only. 

RichardSf  for  the  defendant,  relied  on  the 
practice. 

Per  Curiam. 

The  cause  shewn  is  not  sufficient  to  preclude 
the  defendant  from  the  right  to  avail  himself  of 
the  acknowledged  course  of  practice.* 

Rule  absolute. 

(a)Tidd'8  Pjr.  636, 6th  ed.  and  the  cases  there  cited. 

'  The 
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y^,^^     The  King  (in  aid  of  Kkast)  v.  Franklin  and 
Friday,  another. 

inanioqaiftt-    JjAUNCEY  and    /F(M/    now    shewed     cause 

ti<ni  on  sn  €x* 

tentintidyit  against  a  rule  to  enter  a  verdict  for  the  defend- 
tiiat  the  proM.  ants,  which  had  been  obtained  by  Jervis^  on  a 
extent  be  point  arising  out  of  the  pleadings/ and  reserved 
indebted  to  by  the  Lord  Chief  Baron  on  the  trial  at  the  sit* 
nerai^)^  tSe  tings  after  last  Hilary  Term. 

timeofuking 
theinqaisition, 

inl^e  mnnt  ^^  cxtcut  had  issucd  agaiust  the  defendants 
tibe^el^^'  (brewers),  at  the  instance  of  the  prosecutor,  who 
nccraSL^***  was  a  maltster.  The  inquisition  taken  thereon 
And  there-  ^^^^^^^>  ^^1^1^  it  had  been  found  by  an  inquisition 
SSn^Sd'Se'  ('^*^^  ^%th  April,  1817),  that  Keast  was  then 
Crown  debtor  lustly  and  trulv  indebted  to  the  king  in  the  sum 

indebted  in  a     ^         ^  ^  ^  ^ 

sum  certain  for  of  lOOl.  lls.  4d.  charged  ou  him,  Keast,  betxoeen 

duties,  &c.dne    "^  &  '  ' 

between  two  the  3d  daij  of  Jwic,  1816,  and  the  3d  of  Sep- 
tndouihtitMUember  followingy  for  duties  on  malt :  and  it  then 
of  the  Crown's  fouud,  that  the  defendants  were  indebted  to  Keast 
/omXitbe  in  9^8/.  upon  their  acceptance  of  three  bills  of 
S^  debtor  was  exchange. 

indebted,  at 
the  time  of  the 

"^^^JlL  The  defendants  pleaded,  that  Keast  was  not 
c'lIdig/Sr"  '^^°»  °^^  w^s  on  the  day  of  taking  the  said 
itfrSt?^*  i^f/^i^iti<^  (28th  April)  indebted  to  the  king 
Tarianoe;  be-   f;,  ^^^  ^^^^  qJ'  iqo/.  1 1^.  4^.  or  any  part  thereof, 


)  the  alle. 

gationof^e  i;i 

amount  of  the 
debt,  and  of 

the  period  for  which  it  was  dne,  is  not  of  the  sub$ianee  of  tiie  issne,  and  may  be  rejected 
as  surplusaee.  It  is  enough,  if  there  be  any  liebt,  in  (act,  due  to  the  Crown,  at  tlie  time 
of  taking  the  inquisition,  to  sustain  the  proceedings,  for  the  being  indebted  to  tlie  Crown 
is  the  basis  of  the  extent* 
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in  manner  and  form  as  in  the  said  inquisition       IBIB. 
alleged-  -^CkX 

Frankun 

Replication^  protesting  the  insufficiency  of  the  and  motber, 
plea,  and  taking  issue. 

The  Lord  Chief  Baron  read  his  report,  and 
it  appeared  that  in  point  of  fact  there  had  been  a 
mistake  in  the  finding  of  the  inquisition,  as  the 
debt  should  have  been  107/*  \\s.  4d.  and  the  pe- 
riod for  which  the  duties  were  charged  should 
have  been,  stated  to  have  been  between  the  lOth 
day  of  October^  1816,  and  the  5  th  of  January ^ 
18179  and  not  between  tht  ,3d  of  June  and  the 
3d  September^  1816,  for  which  latter  period  the 
duties  had  been  paid.  But  it  was  proved  that 
Keast  was  indebted  to  the  Crown  at  the  time  of 
the  taking  the  inquisition  in  the  latter  sum,  and 
for  duties  accruing  during  the  latter  period.  Ou 
that  variance  between  the  debt  and  period  of  its 
accrual,  as  found  by  the  inquisition,  and  as  proved 
on  the  trial,  the  rule  had  been  granted. 

It  was  now,  on  shewing  cause,  contended,  that; 
the  variance  was  not  fatal,  for  that  the  amount  of 
the  debt,  and  the  time  for  which  it  was  due,  were 
not  material  on  this  issue — ^that  it  was  matter  of 
form,  and  not  of  substance,  the  only  substantial 
subject  of  inquiry  on  this  issue  being,  whether 
Keast  was  a  debtor  of  the  Crown  in  any  sum,  no 
matter  to  what  amount,  and  whether  he  were  so 
at  the  taking  of  the  inquisition.  Both  those  facts 
h^d  been  found  in  the  affirmative,  and  therefore 
-  the 
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i«a,       the  issue  was  substantially  proved.    If  the  jtiry 

^^^^^    had  returned  a  special  verdict,  finding  the  facts 

••         reported  to.  have  been  proved,  and  had  prayed 

and  another,  the  opinion  of  the  Court,  judgment  must  have 

been  given  for  the  Crown. 

The  variance,  they  submitted,  was  not  more 
matter  of  substance  than  that  put  hy  Littleton  (a\ 
of  a  count  oh  an  alienation  ii;i  fee,  and  a  verdict 
finding  an  alienation  in  tail,  upon  an  issue  on  a 
plea  that  the  defendant  did  not  alien  in  manner  as 
the  demandant  had  declared,  which  is  there  not  to 
be  matter  of  objection.  They  also  adverted  to  the 
notes  on  sections  483  and  485,  to  shew  the  dis- 
tinction there  taken  as  to  Mrhen  the  words  modo 
etformd  in  pleading  are  matter  of  form,  as  where 
the  issue  goes  to  the  point  of  the  action  :  or  are 
matter  of  substance,  as  where  a  collateral  point  is 
traversed,  which  is  material,  —  and  to  support  the 
position,  that  where  the  words  modo  et  formd  are 
not  the  substance  of  the  allegation,  the  traverse 
ought  to  go  further,  and  put  the  true  question  iu 
issue. 

JerviSy  in  support  of  the  rule,  insisted,  that  the 
variance  on  which  the  objection  was  founded 
wai  material  —  that  it  arose  on  a  material  fact, 
and  was  indeed  in  a  certain  degree  of  the  sub- 
stance of  the  issue,  and  therefore  fatal  to  the  in- 
quisition and  the  subsequent  proceedings  — that 

(a)  Of  Release,  lib.  3,  cap.  8,      and  the  commentaries, 
sect  483  —  and  lb.  sect.  485, 

the 
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the  time  and  amount  of  the  debt,  even  if  they      I8tt. 
were  otherwise  so  far  immaterial  as  to  render  aver-    ji^^^m^ 
ments  of  such  incidental  matter  unnecessary,  yet    p^J^^^ 
having  been  once  averred,  tliey  must  be  proved,  9^  notk^r 
and  could  not  be  rejecte4  as  surplusage*    He  sub<- 
mitted,  that  though  the  traverse  modo  et  farmd 
was  on  a  collateral  issue  in  this  case,  it  was  yet 
essential^  and  was  rather  to  be  compared  to  the 
traverse  moilo  et  Jormd  of  a  feoffment,  (as  put  :by 
Lord  Coke  in  his  Commentary  on  the  same  sec- 
tion (483),)  alleged  by  two,  and  it  is  found  the 
feoffment  of  one,  there  modo  et  formd  is  material: 
so  also  where  it  is  pleaded  by  dcedj  and  traversed 
absque  hoc  gudd  feoffavit  modo  et  formd ;   for  if 
there  were  no  deed,  the  jury  could  not  find  the 
feoffment.     Co.  Litt*  Com.  on  sect,  483.    In  this 
case  the  jury  could  not  on  this  issue  find  a  debt 
due  tq  the  Crown,  without  finding  the  amount, 
and  the  period  during  which  it  had  accrued,  or  it 
would  have  been  a  collateral  issue. 

He  also  observed,  that  it  might  happen  that  a 
defendant  (as  was  the  fact  in  this  case)  who 
should  not  intend  to  deny  a  being  indebted  to 
the  Crown  generally,  might  yet  deny  a  given 
debt  charged  modo  et  formd  --^^and  submitted  that 
one  indebted  to  the  Crown  for  duties  in  a  sum 
certain,  might  nevertheless  traverse  a  debt  alleged 
to  be  due  on  a  bill  of  exchange— that  the  duties 
of  excise  on  malt  being  collected  for  eight  di- 
visions of  the  year,  called  quarters,  and  the 
trader  not  being  suffered  tm  be  in  arrear  for  . 
more  than  three  of  those  at  once,  the  denial  of 

a  debt 
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1S18.  a  debt  of  100/.  lls.4d.  for  duties  due  between  June 
!^^^^^  and  September f  is  perfectly  consistent  with  there 
FxAMBLiif  ^^°ff  ^^  ^*^*  duties  payable  to  another  amount  for 
another  quarter ;  and  Keast  being  at  all  times  in- 
<lebted  and  in  arrear  to  the  Crown,  by  the  daily 
course  of  his  business,  for  duties,  the  defendant 
could  not  traverse  generally  his  being  indebted  to 
the  Crown.  They  might  certainly  have  proceeded 
on  a  general  owing  of  money  to  the  Crown,  and  it 
might  then  have  been  sufficient  to  have  proved  any 
sum  due;  but  if  a  special  sum  is  found,  it  must 
be  proved,  or  a  traverser  could  not  be  prepared  io 
meet  the  allegation  by  proof,  if  he  might  thus  be 
thrown  off  his  guard  'by  being  so  misled  by  the 
finding:  and  it  would  preclude  the  plea  of  tender, 
or  set-off,  or  other  matter  of  defence ;  and  there- 
fore he  submitted  that  this  rule  ought  to  be  made 
absolute. 

Richards,  Chief  Baron.  ^We  think  this  rule 
ought  to  be  discharged.  The  real  and  substantial 
averment  is,  that  at  the  time  of  the  inquisition, 
there  was  a  debt  due  to  the  Crown.  That  was 
the  only  question  which  was  necessary  to  be  tried 
on  this  issue,  and  on  the  evidence  given,  there 
certainly  could  be  no  doubt  that  there  was  a  debt 
due  to  the  Crown  from  the  prosecutor  of  this 
extent  at  that  time. 

Graham,   Barm.  — -  I  am  confident,  in  the 

opinion    that  the  substance  of   this  issue  was, 

whether  any  debt  i«as  due  to  the  Crown,  and  that 

liaving  been  found  by  the  jury  in  the  affinnatir*! 

is 


and  aoother. 
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h  sufficient  to  sustain  the  verdict  for  the  Crown,  /^^le. 
There  is  no  principle  in  this  Court  more  clear,  xiieiLiii« 
than  that  the  Crown  is  not  bound  by  any  blunder  y^^J-it^^ 
or  absurdity  on  the  part  of  a  sheriff,  or  any  of  its 
officers,  and  on  that  gr^nd  also  this  proceeding 
may  be  sustained.  On  this  inquisition,  all  that 
the  sheriff  had  to  do  was  to  echo  back  his  instruc- 
tions, that  the  prosecutor  was  indebted  to  the 
Crown  at  the  time  of  the  taking  the  inquisition : 
but  his  having  chosen  to  state  the  particulars  as  to 
the  amount  and  the  period,  certainly  does  not  bind 
the  Crown.  That  finding  of  the  debt,  or  rather 
of  the  particular  circumstances  of  it,  which  have 
been  so  foolishly  introduced,  is  thus  traversed,  be- 
cause it  was  thought  that  the  sheriff  had  placed  the 
prosecutor  in  a  dilemma,  of  which  an  advantage 
might  be  taken  in  pleading ;  but  it  is  quite  clear 
that  the  right  of  the  Crown  cannot  be  affected 
by  the  introduction  of  the  impertment  matter. 
The  jury  did  not  however  confine  or  qualify  the 
issue,  which  was  substantially  and  materially, 
whether  the  prosecutor  was  at  all,  in  any  manner 
and  amount,  indebted  to  the  Crown,  and  the  ver- 
dict of  the  jury  has  corrected  the  defects  of  the 
inquisition,  by  finding  a  different  debt  due  to  the 
Cro\\ii,  and  negativing  the  existence  of  the  first. 
That  debt  being  recorded,  the  period  to  which  it 
was  applicable  is  of  no  kind  of  importance,  pro- 
vided the  Court  are  enabled  to  see  that  there  is  a 
clear  debt  established  by  the  verdict,  and  found 
to  have  been  due  when  the  extent  issued.  Nor 
does  it  make  any  difference  that  this  is  an  extent 
in  aid,  for  such  extents  are,  for  all  the  purposes 

of 
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1818.  of  jtliey.  appUcation,  on  a  footing  with  exteut$  in 
Tbe  &IH9  chief,  and  have  been  always  so  considered  in  this 
FRAWKtuf    (^f  t  on  all  legal  questions  arising^on  them. 


mid  iwo.Uier. 


Woofi^  Boi'cnj  absent. 

Gai^how,  BaroHf  of  the  same  opinion.  The 
substantial  question  was,  whetlier  any  debt  was 
due  from  the  prosecutor  of  tliis  exjtent  to  the 
Crown  at  the  time  of  the  inquisition,  so  as  to 
authcHize  the  prerogative  writ  and  the  subsequent 
proceedings  against  the  defendants.  Had  tlie 
sheriff  been  assisted  by  an  assessor,  he  would  iuve 
been  told  that  he  was  misleading  the  jury,  in 
directing  them  to  find  the  particulars  of  the  debt 
already  found  to  be  duc«  It  has  never  beeii  tlie 
usage  so  to  find  debts,  and  it  would  be  inconve- 
nient, and  lead  to  absurdity,  to  introduce  such  a 
practice.  The  traverse,  though  extending  to 
*  in  manner  and  form,'  &c*  could  only  be  avsjil* 
able  by  bringing  into  question  the  existence  of  an 
actual  debt ;  and  it  has  been  well  put,  that  if  a 
special  verdict  had  been  found  in  the  tenns  of  tlie 
report,  there  must  have  been  judgment  given 
foi^  the  Crown.  Suppose  it  to  have  been  found, 
that  the  debt  mentioned  in  the  inquisition  had 
been  discharged,  but  that  on  a  subsequent  day,  he 
became  indebted  to  the  Crown  again  in  another 
sum,  for  duties  incurred  since,  and  that  he  was  so 
indebted  on  the  day  of  taking  the  inquisition, 
concluding  with  the  usual  reference  to  the  Court, 
whether  on  the  whole  matter,  the  afllirmative  of 
the  issue  were  proved— could  we  have  done  other- 

•  wise 
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^Jse  than  \mvt  given  judgment  for  the  Crown?       ^^i^» 

1  fully  concur  in  the  opinion^  that  the  subject-  ^eKuro 

matter  of  the  present  objection  is  mere  matter  of  j^^*'^„, 

form,  and  immaterial^  and  that  therefore  this  ver-  Mdanothen 
diet  ought  to  stancL 

Per  Curiam 

Ilule  dischargecK 


The  KiN(B  V.  WAtoE,  (claiming  titider  a  writ  of  i^ridmf, 
'diem  clausit  extremum  (10th  Jpritj  i817)>  w%^ 
against  Green.) 

Demurrer^ 

lH£  inquisition  taken  Z3d  Jane,   1817>  found  Proceedbss 
that  Green  (the  Crown  debtor)  died  on  the  30th  procets,  tra 
January f  1816>  SitTw^ord^  (Southamptan^)  and  Si«4UiiiiMf» 
that  he  was  on  the  S3d  of  that  month  possessed  ^tbsumding 
as  of  his  own  proper  goods  ani  chattels^  &c.  ^^^^^  "^^ 
(referring   to   an   inventory^)   of   the  Value  of  ^^J^iitorof* 
439/*  8^.  6d.  and  of  money  in  the  navy  5  per  ^^^^^^/^ 
cents,  produced  by  the  sale  of  other  goods,  and  ^*^*^*^^fo^"** 
standing  in  the  books  of  the  Bank)  in  the  names  provioguic 

^  '  will)  ftraount- 

of  certain  persons  who  were  tiie  trustees  of  Green.  ^%  to  rot  «id 

under  "p\*«-_ 

not  snAcient 
lo  pay  and  satisfy  said  txptxic^,  -*»  held  bad,  as  against  the  Crown,  on  *  writ  of  diem 
claimt  ixinnmm  afaiast  the  cst*t«  of  the  deceased  Crown  drbtor^  on  general  demnrrer— 
such  a  plea  not  being  perfect,  eilher  as  a  plea  of  retainer,  or  pkne  admimetfvU:  or 
IsMiable  in  that  fom,  and  wanting  necessary  avrrments,  as  tliat  the  sun  hdd  out  at 
alledged  was  reasonable,  and  that  the  executor  had  retained  his  own  debt. 

VOL.  Y.  S  S 


Wadb. 
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181S.  under  his  will ;  and  that  hjB  was  also  on  tlie  30th 
The  King  oi  January^  seised  and  possessed  of  and  in  several 
articles  of  silVer  plate,  which  the  jurors  appraised 
at  60/.  the  same  had  been  since  converted  into 
money,  and  the  produce  of  the  sale  thereof 
amounting  to  the  sum  of  60/.  had  been  paid  into 
the  hands  of  one  of  the  said  trustees,  and  by  him 
paid  over  to  the  defendant. 

The  defendant  pleaded  as  to  the  goods,  &c. 
(valued  at  439/-  8^.  6d.)  a  judgment  recovered 
against  Green  in  his  life-time  on  a  debt  of  2,(X)0/. 
— ^and  that  before  the  issuing  of  the  said  writ  of 
diem  clausit  extremum^  to  wit,  on  the  22d  of 
January  aforesaid,  she  sued  out  a  writ  of  Jieri 
facias  indorsed  to  levy  1,000/.  and  ]/.  5s.  costs, 
which  writ  was  delivered  to  the  sheriff  of  South- 
amptony  and  that  by  virtue  thereof,  he  seised  and 
took  in  execution  the  said  goods  and  chattels  men- 
tioned in  the  said  inquisition,  &c.  and  which  were 
then  and  there  upon  a  just  and  true  appraisement 
appmised  and  valued  at  the  said  sum  of  439/.  8^.  6d. 
mentioned  in  the  said  inquisition,  and  that  on  the 
29th  of  January  the  said  sheriff  assigned  and 
delivered  possession  to  her  of  the  said  goods  and 
chattels  by  means  of  which  said  several  premises 
she  the  said  defendant  then  and  there  became  and 
was  possessed  of  the  same  as  of  her  own  proper 
goods  and  chattels,  and  that  a  part  of  the  same 
were  afterwards  and  before,  &c.  to  wit,  on  the 
same  day  and  year  last  aforesaid,  sold  and  con- 
verted into  money,  and  produced  the  said  sum  of 
262/.  10^.  7id.  in  the  said  inquisition  mentioned, 

which 


EASTER   TERM,   58  GEO,  III,  <J23 

which  said  last-mentioned  sum.. of  money  was  ^^^^ 
paid  to  the  persons  named  as  trustees  in  the  will 
of  Greeny  as  the  agents  for  the  said  defendant, 
and  with  which  money  the  said  persons,  as  such 
agents,  purchased  the  said  sum  of  money  in  the 
navy  5  per  cents,  in  the  said  inquisition  mentioned, 
and  which  was  then  standing  in  their  names  in 
the  books  of  the  governor  and  company  of  the 
bank  of  England^  for  the  use  and  l?enefit  of  the 
said  defendant. 

And  as  to  the  said  several  articles  of  plate 
mentioned  in  the  said  inquisition  to  be  of  the 
value  of  60/.  and  the  produce  thereof  the  defend- 
ant alleged  that  Green  in  his  life-time,  to  wit,  on 
the  8th  ofJaimari/y  1816,  by  his  will  constituted 
and  appointed  the  defendant  and  the  said  trustees, 
his  executrix  and  executors,  and  that  after  his 
death,  and  before,  &c.,  to  wit,  on  the  26th  July, 
in  the  year  last  aforesaid,  the  defendant  alone 
duly  proved  the  said  will,  and  took  upon  herself 
the  burthen  and  execution  thereof — and  that  after 
the  death  of  the  said  Green,  and  before  the  issuing 
the  said  writ  of  diem  clausit  extremum,  to  wit,  on 
the  1st  of  April,  18I7i  she  the  said  defendant 
had  paid,  laid  out,  afid  expended,  for  the  funeral 
of  Green,  a?id  in  and  about  the  proving  of  the 
said  will,  divers  sums  of  money  amounting  to  the 
sum  of  701. — and  that  no  goods  or  chattels^  which 
were  of  the  said  Green  at  the  time  of  his  death, 
had  et^er  come  to,  or  been  in  the  hands  of  the  said 
defendant  as  executrix,  as  aforesaid,  to  be  admi^^ 
nistered,  except  the  said  ai^ticles  of  plate,  and 

s  s  2  which 
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1818.      which  were  not  sufficient  to  pay  and  satisfy  the 
The  KiHo     ^^onies  so  by  her  paidy  laid  out,  and  e.rpended. 


Waou 


Replication— That  the  said  judgment  was  ob- 
tained by  the  fraud  and  covin  of  the  said  Green 
and  the  defendant,  and  with  intent  to  defraud  his 
majesty  of  his  said  debt,  and  after  traversing  the 
debt  from  Green  to  defendant,  and  the  delivery 
of  the  goods  to  her  by  the  sheriff,  and  her  pos- 
session thereof  before  or  at  the  time  of  the  death 
of  Greenf  averred  that  Green  was  possessed  at  the 
time  of  his  death : 

Demurrer,  as  to  so  much  of  the  said  plea  as 
delated  to  the  said  articles  of  plate. 

Rejoinder,  traversing  the  fraud  and  the  aver- 
ments of  the  replication — and  Joinder  in  demurrer. 

,  Nolan,  in  support  of  the  demurrer,  objected  to 
the  plea,  that  the  sum  alleged  to  be  laid  out  by 
the  defendant,  as  executrix,  was  excessive,  and 
more  than  what  was  allowed  for  such  purposes, 
and  that  the  plea  did  not  aver  retainer  in  part 
discharge  in  the  usual  manner,  or  that  the  money 
so  laid  out  was  reasonable  and  necessary;  nor  suf- 
ficiently deny  the  possession  of  assets :  and  he 
submitted,  that  if  such  a  plea  were  allowed,  it 
would  go  to  cover  any  sum  of  money  so  alleged 
to  be  laid  out,  and  no^precise  issue  could  be  taken 
on  it  so  as  to  bring  it  to  an  enquiry. 

Littledale  for  the   plea   contended^   that  the 

averments 
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averments  were  sufficient,  for  that  the  Crown,  1B18. 
might  have  replied  to  them  the  excess,  and  tra-  ^^vkw© 
versed  the  right  to  retain,  and  the  fact  of  defi-  ^^J^^ 
ciency  of  assets,  which  course  those  averments  had 
rendered  necessary ;  for  they  shewed  that  some 
money  must  have  been  expended  as  alleged,  and 
some  part  of  it  must  have  been  reasonable  and 
necessary,  so  that  they  covered  at  least  some  part 
of  the  sum  claimed — ^and  that  it  was  not  neces- 
sary to  aver  that  she  had  retained,  &c.  because  as 
she  had  stated  the  insufficiency  of  assets  the 
retainer  might  be  given  in  evidence  without  plead- 
ing the  special  matter,  for  that  (as  was  determined 
in  the  case  of  JVoodward  v.  Lord  Darcy  («),  ) 
the  executor's  right  to  retain  a  debt,  arises  by  the 
sole  operation  of  law,  and  therefore  the  property 
of  goods  in  the  hands  of  an  executor,  as  far  as 
the  amount  of  his  debt,  is  at  once  altered,  and 
becomes  vested  in  him,  and  he  has  them  of  his 
own  proper  goods,  and  not  as  executor.    • 

He  then  submitted,  that  in  this  case  the  At- 
torney-General should  have  demurred  specially, 
for  he  contended  that  the  24th  section  of  the 
4th  ji tine,  ch.  16.  had  expressly  extended  the 
several  provisions  of  that  act  to  the  cases  where- 
in the  king  might  be  the  party  suing :  and  he 
oontended  that  this  proceeding  was  within  that 
statute,  for  tliat  it  was  in  effect  a  suit  for  the 
recovery  of  a  debt  immediately  due  to  the  king, 
and  tliat  it  was  such  a  one  as  might  be  pleaded  to 

(a)  Plowden,  185. 

s  s  3  by 
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1818,       by  the  party,  and  would  be  ultimately  to  be  tried 
^^     (the  Crown's  debt  being  traversed)  by  a  jury  in  the 
«.         usual  way,  and  therefore,  the  Crown  was  bound 
by  the  express  words  of  the  act. 

Nolan  in  reply  insisted  that  the  Crown  was  not 
bound  by  the  statute  of  Aune^ — and  he  observed 
as  to  the  24th  section,  (his  attention  being  parti- 
cularly called  to  it  by  the  Court,)  that  the  distinc- 
tion is  that  proceedings  by  writ  of  extent  are 
not  suits  for  the  recovery  of  debts  within  the 
meaning  of  that  clause,  for  they  are  executions 
for  the  satisfaction  of  debts  of  record^  and  if  the 
objections  now  madie  to  the  plea  would  be  fatal 
on  special  demurrer,  and  if  that  clause  does  not 
bind  the  Crown,  then  in  the  case  of  an  extent 
this  general  demurrer  which  goes  to  the  founda- 
tion of  the  plea,  may  be  maintained  for  the  in- 
sufficiency. And  he  cited  the  case  of  the  Attor- 
ney-General  w  Allgood  (fr),  where  it  was  held, 
that  the  statute  of  Anne  did  not  apply  to  suits  by 
the  Crown,  further  than  to  extend  to  such  suits, 
the  provisions  of  the  statute  of  jeofails. 

He  then  submitted  (admitting  the  principle  of 
the  case  of  JVoodward  v.  Lord  Darcy^)  that  whe- 
ther this  plea  was  nieant  to  be  retainer,  or  plene 
administravit^  it  was  badly  pleaded.  If  it  was 
more  like  one  than  the  other,  it  was  perhaps 
nearer  a  plea  of  retainer,  and  therefore  not  pleaded 

(6)  Parker,  14;  —  and  see     weU,  Forest's  Rep.  57. 
the  case  of  The  King  v.  IDaldr 

issuably 
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issuably  as  such  :  and  if  it  were  not  a  plea  of  i^^^- 
plene  admunstraxtit,  the  want  of  averring  posi- 
tively a  retainer,  was  not  cured  by  the  effect  of  a 
defendant's  right  to  give  the  retainer  in  evidence 
in  support  of  such  a  plea  when  there  was  no  such 
plea  on  the  record.  He  contended  therefore,  that 
.  the  plea  was  insufficient,  and  that  on  this  general 
demurrer  there  ought  to  be  judgment  for  the 
Crown, 

Richards,  Chief  Baron.  This  is  a  proceed- 
ing on  the  part  of  the  Crown,  which  does  not 
come  within  the  general  purview  of  the  statute 
of  AnnCj  nor  within  the  particular  sections  of  that 
statute.  Chief  Baron  Par/cer  held  that  opinion, 
and  he  has  given  tlie  true  reason,  and  I  believe 
that  that  is  the  universal  opinion  of  IFestminster 
Hall.  If  then  a  special  demurrer  was  not  neces- 
sary in  this  case,  the  question  will  now  be  whe- 
ther the  plea  is  good.  The  defendant's  claim  as  a 
creditor  before  the  writ  issued  is  not  now  before  us. 

She  states  by  her  plea  that  the  value  of  the 
plate  was  not  equal  to  the  expences  incurred  by 
her,  &c.  (stating  that  part  of  the  plea) :  no  doubt 
funeral  expences  are  to  be  preferred,  even  to  a 
debt  due  to  the  Crown,  but  we  ought  to  know 
from  the  plea  what  those  expences  were,  and  to 
be  able  to  judge  wlrether  they  were  reasonable 
and  necessary.  This  is  certainly  not  a  plea  of 
plent  administravitj  and  as  it  is  pleaded,  I  do 
not  sec  how  any  replication  could  bring  the  pre- 
cise subject-matter  at  once  fairly  into  issue.  If 
s  s  4  more 


V. 

Waob. 
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I8ia.       more  particularity  were  not  observed^  such  a  plea 
The  Kxao     ^^g^t  cover  any  sum  alleged  to  have  been  ex« 
pended  by  an  adminiatratar,  and  thexefore  I  think 
it  in$ulficieatf  and  that  the  demuirer  ought  to  be 
allowed. 

GrakaHi  Baron.  I  do  not  tliink  that  tiiia 
plea  could  be  sustained  on  tipeeial  demurrer; 
and  unless  a  plea  state  a  sufficient  bar,  a  plaintiff 
is  not  called  on  to  reply.  It  should. have  averred, 
that  the  expenditure  was  reasonable,  and  such  as 
the  law  allows  on  account  of  the  special  xnatter 
stated  in  the  plea,  which  is,  in  circumstanoea 
like  the  present,  a  very  small  sum,  and  therefore 
the  probability  on  tlie  face  of  the  plea  is  against 
the  truth  of  it. 

It  was  put  that  this  demurrer  ought  to  have 
been  special,  and  I  confess  I  was  much  struck 
with  the  words  of  the  twenty-fourth  section  of  the 
statute  o^  Anne  J  but  I  think,  on  full  consideration, 
that  that  act  was  only  meant  to  extend  to  the 
Crown,  in  cases  analogous  with  suits  between 
subject  and  subject,  as  in  scire  facias  on  bonds,  &c. 
Now  certainly  writs  of  extent  and  diem  clausit 
extremum  have  always  been  treated  as  executions, 
with  this  difference  only,  that  the  Crown  does  not 
immediately  proceed  to  sell,  and  ths^t  both  are 
traversable:  and  accordingly  such  proceedings 
*  are  not  amongst  those  enumerated  in  the  1st  sect, 
of  the  statute.  I  am  of  opinion,  therefore,  that 
the  general  demusxer  is  proper,  and  that  this  pka 
is  incomplete  and  bad* 

G  ARROW, 


Wads, 
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Garbow,  Baron.  The  most  important  question  Wl»- 
raised  by  this  demurrer  is,  whether  the  Crown  is  ^j^  ,^^ 
bound  by  the  twenty-fourth  section  of  the  statute 
of  the  4th  of  Anne,  and  on  that  I  think  the  autho- 
rity and  the  reasons  of  Lord  Chief  Baron  Parker 
decisive.  This  is  certainly  not  a  suit  by  the 
Crown  for  recovery  of  any  debt  immediately 
owing.  It  is  an  execution,  and  the  contest  aris- 
ing on  it  is  between  the  Crown  and  some  third 
person,  claiming  in  fact  against  the  Crown,  who  is 
tlierefore  quasi  plaintiff  in  the  suit.  There  are 
many  other  obvious  distinctions  to  be  collected 
from  the  terms  of  the  act. 

The  question  then  is,  whether  the  plea  which, 
hhs  been  put  on  the  record  is  good.  The  case 
which  has  been  cited  from  Ploxvden  will  not  do 
much  for  it.  In  that  case  the  plea  was  complete 
and  full,  here  it  is  defective  and  argumentative, 
and  therefore  I  think  there  ought  to  be  judgment 
for  the  Crown. 

Per  Curiam. 

Judgment  for  the  Crown  *. 

*  It  may  be  worth  while  to  notice,  as  applicable  to  the  two 
points  made  in  this  case»  that  of  the  Attorney  General  ▼•  Ar- 
nM  (a).  The  defendant  there  pleaded,  that  O.  Newell,  (to 
whom  he  had  been  found  to  be  indebted,)  between  the  teste 
of  the  extent,  and  the  caption  of  the  inquisition,  became  bank- 
rupt ^  and  that  thereupon  a  commission  of  bankruptcy  issued, 
and  that  proceedings  were  had  thereupon,  according  to  the 
several  statutes  made  concerning  bankrupts,  and  that  he  wag 
found  a  bankrupt:  and  that  thereupon  the  eommimoners  a9- 
eigned  over  kit  e$tate  and  effect$  to  one  Taylor,  so  that  he,  the 

(«)  7  Via.  Abr.  104.  Tit  Cr«d.  dc  Baok.  (Z)  1. 

defendant. 
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tdM^l  Anderson  v.  Hodgson. 


An  action  for    THE  Loid  Chief  Baron  had  nonsuited  the  plain- 

Soods  sold  and 
eiivered,  not  tiff  in  this  action,  for  goods  sold  and  delivered, 

proof  of  an     for  Want  of  proof  of  a  delivery  according  to  the 

fendant^to^*     coutract  of  the  parties. 

send  the  gooda  r^    . 

to  a  certain  KaitlC 

quay,  to  be  left 
till  caUed  for, 

i^g  a^reUp'tto'n  defendant,  was  not  indebted  to  the  said  G.  NetceO,  but  to  the 
and  accept-       assignees  of  tbe  commission  of  bankruptcy, 
ance  on  tiie 

Sendee  of  the  To  tliat  plea  the  Attorney  General  demurred,  and  shewed 
goods  so  sent,  for  cause,  1st.  That  it  was  not  set  forth  what  act  of  bank- 
todMt^d  roptcy  the  said  G.  NeweU hvid  committed;  and  2dly.  Tliathe 
pot  nsmed  the  had  not  spt  forth  the  commission,  and  that  the  commissioners 
Sc?by  wh^r  had  adjudged  and  declared  G.  Newell  to  he  a  bankrupt,  and 
the  goods  were  that  the  plea  amounted  to  the  general  issue, 
to  have  been 

at  least  under        Ward,  (Thief  Baron,  and  LovELL,  Barofif  were  of  opinion, 
the  circiim-       that  the  plea  was  bad,  1st.  Because  the  defendant  bad  not  set 
denciTin^he*'    ®^*  ^^*^  *^^  °^  banlTjTptcy  G.  Newell  had  committed :  ^or 
prexent  case      being  the  ease  of  the  Crown,  it  was  not  sufHcient  to  say  only 
want  of  proof    ^*^  ®^^^  *  ^**^  ^'  Nctcell  manifestly  became  a  bankrupt, 
of  adeiiverv,     although  that  sort  of  pleading  might  be  good  to  bar  a  snb^ect, 
ivas  refused  to  ^  ^^^  ^^  ^  common  intent  being  good,  but  in  case  of  the  Crown 
it  must  be  certain ;  and  2dly.  Because  he  had  not  set  forth, 
that  tlie  commissioners  had  found  him  a  bankrupt :  for  Uie 
commissioners  should  proceed  upon  the  statutes,  and  they 
ought  to  bring  the  party  within  the  extent  of  the  acts.  —  Ba- 
rons Price  and  Burg  held  the  plea  good. 

Thus,  on  the  one  hand,  it  appears,  that  two  of  tlie  Barons 
in  that  case  took  a  distinction  between  pleas  pleaded  in  bar  of 
the  Crown,  holding  that  a  greater  degree  of  certainty  and 
particularity  were  necessary  in  such  cases,  than  in  pleas  be- 
tween subject  and  subject.  On  the  other  it  is  observable, 
that  the  Attorney  General  demurred  apecially,  for  the  want  of 
sufficient  particularitg  in  the  plea. 
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Raine  obtained  a  rule  to  shew  cause  wliy  that       isis. 
nonsuit  should  not  be  set  aside,  and  a  new  trial 
granted,  on  the  ground  that  there  had  been  a  suf- 
ficient delivery  given  in  evidence. 

It  was  reported  to  have  been  proved,  that  the 
•defendant,  who  was  a  flour-dealer,  living  at 
EccleSf  near  Manchester^  gave  an  order  to  the 
plaintiff,  a  merchant  at  Liverpool^  through  the 
plaintiff's  broker,  living  at  Manchester^  to  send 
him  fifty  barrels  of  flour,  at  69s.  to  be  left  at  the 
Old  Quay,  In  Manchester,  till  called  for^  The 
defendant  was  to  pay  the  carriage.  The  flour 
was  sent  by  water,  and  arrived  at  Manchester^ 
but  the  defendant  never  sent  for  it. 

Dauncet/ and  Starkie  now  shewed  cause,  in-' 
sisting  that  there  had  been  no  delivery  in  this 
case,  because  *  there  had  been  no  acceptance 
proved,  or  that  the  goods  had  ever  been  received 
by  the  defendant,  who  must  be  taken  to  have 
repudiated  the  contracts  in  transitu^  as  he  was 
entitled  to  have  done,  or  even  after  the  arrival  at 
the  quay  at  Manchester^  before  acceptance  of  the 
goods. 

Tliey  also  submitted,  that  the  contract  itSclf 
was  imperfect,  and  that  this  case  was  within  the 
statute  of  Frauds,  because  no  contract  was  produc- 
ed, and  it  could  not  be  by  parol.  In  Kent  v.  Hus^ 
kinson(a),  the  refusal  to  keep  them,  even  after  the 
goods  had  been  received,  was  held  not  to  be  a  suffi- 

(a)  3  Bo8.  &  Pul.  233. 

cient 


AlDSRSOU 
HoOOfOK* 


638  CASES  IN    TU£  EZCHEaUEB, 

1818.      cient  acceptance  or  receipt  to  take  the  case  out 
of  the  statute  of  Frauds. 


They  also  cited  the  case  of  Vale  v.  Bayk  (b% 
to  shew,  that  as  the  defendant  in  this  case  had 
named  no  particular  carrier,  the  goods  were  sent 
at  the  risk  of  die  vendor,  which  risk  continued, 
they  submitted,  till  they  should  have  been  actually 
received  by  tlie  vendee.  Delivery  generally  to  a 
carrier,  is  not  a  delivery  to  a  consignee,  unless 
under  special  circumstances,  as  in  Dawes  v. 
Peck{^c)\  and  where  the  contract  is  clear^  par- 
ticularly not  such  a  delivery  as  shall  fix  a  con- 
signee, and  here  the  contract  being  completed  is 
the  sole  question.  As  to  the  carriage  being  to  be 
paid  by  the  defendant,  that  cannot  alter  the  rights 
of  the  parties,  or  oblige  a  vendee  to  accept  goods 
sent  to  him  which  he  did  not  approve. 

Raine  and  ParkCy  in  support  of  the  rule,  sub- 
mitted, that  the  contract  between  the  parties  was 
not,  that  the  goods  were  to  be  deiiveredy  but  seni, 
and  that  that  coutmct  was  performed  on  the  part 
of  the  plaintift* —  that  a  delivery  to  any  carrier, 
under  such  a  contract  was  a  delivery  to  the  vendee, 
(citing  Dutton  v.  Solomonson  (rf),  where  Lord  AU 
vanlcjf  so  held,  and  Snee  and  another  v.  PrescQt 
and  others  (e)  ) ;— and  that  such  a  delivery  not  ex- 
pressly repudiated  is  an  acceptance. 

[To  a  question  put  by  the  Court,  it  was  an- 

(b)  Cowp.  21M.  (d)  3  Bos.  &  Pul.  684. 

(c)  8  T.  R.  330.  (0  1  Atk.  248. 

swered, 
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swerecl,  tliat  the  quay  at  Liverpool  and  that  at       !•»•• 


AmpMiiow 


MittncheHtr  were  one  and  the  same  concern,  and 
that  there  was  no  other  carrier  than  the  one  by  ^^j^ 
whom  these  goods  were  sent :  and  the  Court  ob- 
served, that  those  facts  would  have  made  a  most 
material  difference  if  they  had  been  stated  in  the 
report,  but  not  having  been  noticed  there,  the  ^ 
Court  could  not  receive  arguments  founded  on 
those  circumstances.] 

As  to  the  argument  founded  on  the  statute  of 
Frauds,  they  observed,  that  all  that  had  been  at-- 
tempted  to  be  proved  by  parol,  was  the  agency 
pf  the  carrier,  for  the  purpose  of  establishing  the 
receipt  of  the  goods  sent 

GrahaH)  Barwi.  I  have  certainly  very  con* 
sideVable  doubt  on  this  case;  but  I  think  the 
plaintiff  has  not  established  his  claim  by  evi* 
dence,  or  I  should  have  had  a  difficulty  in  seeing 
the  distinction,  in  point  of  law,  between  a  deli* 
very  and  an  acceptance,  with  reference  to  this 
action.  Much  more  has  been  said  on  the  argu» 
ment^  of  the  case  being  within  the  statute  of 
Frauds,  than  the  facts  warrant ;  for  the  question 
bere  is,  what  shall  be  considered  to  be  a  delivery 
according  to  the  contract  between  the  parties^ 
and  whether  a  delivery  at  tlie  Old  QuayRt  Liver* 
poolj  was  a  compliance  with  the  prder  to  send  the 
goods  in  question  to  the  Old  Quay  at  Alan* 
Chester.  The  cases  are  abundant  to  prove  that 
a  delivery  to  a  carrier  is  a  delivery  to  the  con- 
signee; but   the  difficulty  in  this   case  is,  that 

there 
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1818.  there  is  no  evidence  -  to  fix  the  defendant  with 
y^^^''^  knowledge  of  the  course  of  conveyance,  or  an 
V.  ,  adoption  of  the  c6urse  which  had  been  pursued, 
although  that  difficulty,  it  is  said,  is  in  a  great 
measure  got  over,  by  the  defendant's  agreement 
to  pay  for  the  carriage,  and  therefore,  on  this  de- 
livery, the  goods  would  have  been  carried  at  the 
^  risk  of  the  defendant;  but  that  is  very  doubtful. 
On  the  defect  of  evidence  in  the  plaintiff's  case, 
therefore,  I  think  the  nonsuit  was  right,  for  there 
is  nothing  proved  in  the  plaintiff's  favour,  ex- 
cept tlie  defendant's  liability  to  pay  the  carriage 
of  the  goods,  which  can  hardly  be  sufficient  of 
itself  to  fix  him  with  the  contract.  Where  the 
delivery  to  a  carrier  has  been  held  to  be  a  deli* 
very  to  the  vendee,  it  is  in  cases  in  which  the 
vendee  has  pointed  out  expressly  the  mode  of 
conveyance,  and  the  person  by  whom  die  goods 
are  to  be  conveyed.  The  plaintiffs  give  too  much 
generality  to  Lord  Alvanley\  position,  in  Dut^ 
ton  v.  Solomonson;  for  it  could  not  have  been 
meant  to  apply  to  every  case  of  delivery  to  a 
common  carrier.  Under  all  the  circumstances  of 
this  case,  .whatever  doubts  1  may  have  on  the 
point  of  law  which  has  been  raised,  I  think  the 
rule  ought  to  be  discharged,  particularly  where  it 
is  considered  that  this  is  only  the  case  of  a  non- 
suit 

tjrAKUOw,  Baron.  This  question,  with  regard 
to  its  consequences  in  the  commercial  world,  is 
of  very  great  importance.      I  think   too  much 

stress 
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Stress  has  been  laid  on  tlie  objection  of  this  being      1818. 

within  the  statute  of  Frauds,  for  the  delivery,    ^^J[^^^^ 

such  as  it  was,  is  sufficient  'to  take  this  case  out    „    «>• 

'  Hodgson. 

of  that  Statute,  which  certainly  was  not  intended     ^ 
to  destroy  all  parol  contracts. 

As  to  this  delivery,  I  have  certainly  always 
understood  that  a  delivery,  by  the  party's  order, 
to  a  particular  stage  coach,  to  be  sent  direct,  or 
left  till  called  for,  was  a  delivery  to  the  party, 
but  in  the  view  which  I  have  taken  of  this  case, 
my  opinion,  which  is  founded  entirely  on  the 
facts  reported,  is,  that  there  was  not  such  a  de- 
livery proved  as  will  support  this  action.  Had 
it  .been  in  evidence,  that  the  carrier  was  of  the 
defendant's  nomination,  or  that  there  had  been 
no  other,  it  might  have  altered  my  opinion,  which 
is,  however,  under  the  circumstances  of  this  case, 
i-ecoucileable  with  the  decisions  wliich  have  been 
cited. 

In  Kent  v.  Tluskifisony  the  sponge  was  ac- 
tually sent  back  again,  and  in  that  case  the  de- 
livery was  not  the  question.  Here  the  delivery 
was  not  completed  by  any  subsequent  act  on  the 
part  of  any  person.  And  if  Lord  Alvanleyy  in 
the  case  of  Dutton  v.  Splomonson,  can  be  sup- 
posed to  have  determined  that  a  delivery  generally 
to  a  common  carrier  would  have  been  sufficient 
to  have  sustained  this  action,  I  should  dissent 
from  that  opinion,  but  I  do  not  think  that  his 
Lordship's  decision  in  that  case  can  ^be  so  far 
extended. 

As 
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iMd. 


Ardbmom 


As  to  the  defendant  being  to  pay  tlie  carriagCi 
that  was  merely  a  patt  of  the  consideraUon  ahd 
price  of  the  good& 


p€r  CuriafHi 


biile  tjischargedi 


BSiM 


SKook  and  others^  Executors,  &c.  Vi  Meahu 


Where  it  was  ABBOTT.  J.  had  ndnsuitedllie  plaintiffs,  on  the 

proved  tliat  a  ''  . 

defeodantiikdy  trial  in  this  cause,  at  the  \zst  Hants  Assizes,  with 

after  having  ;  «  r  '      •  i» 

denied  the  €%-  liberty  to  move,  &c.     It  was  an  action  of  as* 

debt  demand-   sumpsit  by  executors,  the  declaration  consisting 

puedi  to^an"^*  of  the  cooimon  money  countsi  and  an  indmnl 

thf  pklntil;    computMsent  with  the  plaintiff,  after^  &c.  as  exe« 

ei!!!tae^t!l^  hu  cutor,  &c.    Pleas«  general  issue,  and  non  assumjh 

SSdTwonld     «'  '«/'*^  *^^  atifiOS* 

provfe  it,  that 

*ItitofnooM         ^     m       11.       «  1/*  •  -j^t 

for  roe  to  look      Casberd  obtamed  a  rule  for  settmg  aside  the 
iiave  no  money  nonsuit,  and  entering  a  verdict  for  the  defend^ 

ant« 


to  pay  It  now, 
the  Conn 


held  tliat  a 
nonsuit,  wliich 
had  been  di- 
rected on  snch 
a. case  made 
and  relied  on 


The  report  being  read,  stated  diat  the  conversa- 
tion between  the  parties,  given  in  evidence,  as 
t8ff^arri*ht.  ^^^"^^^"g  ^o  ^^^  acknowledgment  of  the  debt, 
«-    ,    .  did 

The  legal 
effect  of  such 

conversations,  as  to  how  far  they  are  to  be  considered  as  admitting  debts  to  be  dne,  or 
amounting  to  promises  to  pay  them,  is  a  question  ifathcr  for  the  deienninatkni  of  the 
Court  than  the  jury. 
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did  not,  in  tlic  opinion  of  the  leanied  judge,  prove 
such  an  adnnssion  as  would  support  the  count  on 
an  account  stated.    The  plaintiff's  witness  swore 
that  the  plaintiff  had  said  to  the  defendaait,  on 
the  occasion  of  a  settlement  of  some  other  matter, 
*  Oij  looking  over  Mrs.  Mears's  (the   testatrix) 
accounts,  I  find  that   there  is  a  debt  due  from 
you  of -14/.  or  15/."  —  that  the  defendant  then 
said,  *  I  do  not  owe  Mrs.  Mears  a  farthing' — and 
that  the  plaintiff  having  repeated  the  assertion,  and 
added,    that   he  would  convince  the  defendant 
that  he  owed  her  the  money,    by  shewing  him 
some  papers  and  receipts  which  he  had  in  his  pos- 
session :  the  defendant  replied,    *  It  is  of  no  use 
for  me  to  look  at  them  ;  I  have  no  money  to  pay 
it  now.* 


1818. 


Snook 
and  others 

V, 
MBARt» 


AfoorCy  who  now  shewed  cause,  contended^ 
tliat  the  words  proved  could  in  no  sense  be  con- 
sidered Sufficient  to  imply  an  acknowledgment  of 
the  debt,  and  still  less  a  promise  to  pay.  On  the 
contrary,  there  was  an  express  denial  that  any 
thing  was  due ;  and,  having  cited  Rowcrofl  v. 
Lomas  (« ),  and  Coltman  v.  Marsh  (A),  he  sub- 
mitted that  the  nonsuit  was  right,  and  ouglit  not 
to  be  set  aside. 

Casberd^  in  support  of  the  rule,  observed,  that 
one  of  the  grounds  stated  by  the  learned  judge, 
on  directing  the  nonsuit,  had  been,  that  the  de- 
fendant could  not  avail  himself  of  the  evidence 


(a)  4  M.  &  S.  457. 
VOL.  v. 


{h)  3  Taunjt.  380. 


T  T 


given 
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1818.  given  on  the  trial,  jinder  the  count  on  an  f ii*i- 
tnul  computassent ;  because  that  count  did  not 
disclose  the  foundation  of  the  debt :  whereas  it 
was  determined,  in  Knotvles  and .  others  v. 
Michel  (c),  that  a  plaintiff  might  recover  on  that 
count,  where  there  had  been  an  acknowledg- 
nient  of  any  debt  by  the  defendant.  And  he  con- 
tended, that  whatever  might  be  the  effect  of  the 
words,  they  ought  to  be  weighed  by  the  jury, 
and  should  have  been  submitted  to  their  consider- 
ation* 

To  shew  the  extent  to  which  the  courts  have 
gone  in  giving  effeot  to  admissions  of  defendants 
in  course  of  conversation,  both  as  to  tlie  acknow- 
ledgment of  the  existence  of  debts  demanded^ 
and  the  revival  of  such  as  had  been  barred  by 
the  statute  of  Limitations,  and  what  slight  admis- 
sions have  been  held  to  be  sufficient,  he  cited  the 
case  of  Bryan  v.  Horseman  (J),  and  the  autho- 
rities there  referred  to  *.  ^ 

But  the  Court  (Graham,  and  Gaurow  Ba- 
rons) held,  that  the  question  of  the  operation 
and  effect  of  words  spoken  under  such  circum- 
stances, was  one  of  law  rather  than  of  fact,  and 
therefore  more  proper  for  the  determination  of 
the  Court  than  of  the  jury.  And  having  expressed 
their  opinion,  that  the  legal  effect  of  such  a  con- 
versation as  had  been  proved  to  have  been  had 

(e)  13  East,  248.  (d)  4  East,  609. 

*  Bat  see  JficdUra;  V.  St.  George,  4  Taunt  014. 

between 
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between  these  parties,  hnd  been  already  decided  on  *    isio. 
in  the  case  of  Rowcroft  v.  LomaSf  and  that  the 
authority  of  the  case  of  Bryan  v.  Horseman^  had 
been  shaken :   they  held  the  nonsuit  to  have  been 
rightly  directed,  and  therefore  pronounced  the 

Rule  discharged. 


Stturdufff 

Lambe  v.  The  Earl  of  Blessington.  nhMm^. 


Price  moved  for  an   aliius  distringas^  with  Thee 

increase  of  issues  to  the  amount  of  the  debt,  on  the  having  been 

f  1  •      ^1-  fl-j      -^    levied  and^r  a 

vemre  fac.  ad  rtsp.  in  this  Case,  on  an  affidavit,  fintrfiKn^fMi 
stating  that  there  had  been  a  distringas  issued,  ^^c^l^ 
under  which  40*.  (the  common  issues)  bad  i>eeji  ^„ei  onan 
levied,  and  that  the  debt,  for  recovery  of  which  ^'SSlSldSi^' 
the  process  had  been  sued  out,  was  due  on  a  bond  ^I^Siottnt^ 
for  6901.  and  interest :— on  which  ?sloi?d^ae"!rn"^^ 

bond  for  Uwt 

The  Court  (after  some  consideration)  ordered  wtt 
a  second  distringas  to  levy  100/.  *;  but  they  re^ 

fused, 

*  There  is  no  criterion  bj  which  the  amount  of  issued 
applied  for  on  successive  dUtringase*  may  be  fixed,  or 
regulated  in  practice.  It  is  wholly  in  the  disoretton  of  the 
Court  t,  directed    by  the  different  circumstances  of  each 

particular 

f  By  rale  of  Court,  T.  1753,  it  is  ordered,  *  That  where  issnes  shall  be 
obtained  npon  any  writ  ofditirinfai  (o  lie  issoed  out  of  this  Conrt,  the 
plaintiff  in  saeb  writ  may,  immediately  after  the  retnrn  thereof,  apply 
by  motion  to  the  Court  for  increasing  issues  npon  fnrtlier  process  to  l>e 
issued  beweeuthe  parties:  which  said issaei skait  he vnereuud fnm  tvmn 
U  ttMUf  €i  the  diecreiimi  efyhe  CemH.' 

T  T  2 
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1818.       fused,  on  this  application,  (being  the  first  not  of 
Lambi      course)  to  order  issues  to  be  levied  to  the  amount 
^        of  the  debt,  which  had  been  applied  for  in  consi- 
BLmiM^oN*  ^cra'J^J^  of  the  ^^e^^  nature  of  the  security. 

The  sheriff  having  returned  on  that  second 
distringas  that  he  had  levied  to  the  amount  of 
100/.  the  Court  was  again  moved  to  increase  the 
issues,  when  they  ordered  a  third  distringas  to 
levy  SOO/.  under  which  the  sheriff  made  a  third 
seizure  of  certain  articles^  and  made  his  return 
accordingly. 

The  Court  was  then  moved  for  a  rule  that  the 
sheriff  might  sell  the  issues,  which  was  granted ; 
under  which  the  .«:heriff  advertised  the  articles 
seized  to  be  sold  by  auction  at  the  slreriff's 
office. 

particnlar  ciUe.  Id  Wett  v.  Daltou  (a),  Uie  Court  inecea^d 
the  issues  to  4/.  on  the  second  distringas,  and  6/.  on  tlie 
third;  but  that  case  hating  been  reported  on  luDCOiint  of 
another  point,  it  does  not  appear  vhat  was  die  amount  of  the 
debt;  nor  are  any  of  the  circumstances  of  the  case  stated  as  to 
':  that  part  of  the  motion.  It  therefore  serves  but  little  as  a 
guide  on  such  an  application. 

(«)  Forest^  S9.-*Aiid  vide  Macnmrdo  t.  Birch,  ante,  p.  5t9. 


Elliott 
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181B. 


EtHOTT   V.    NiCKLIN*  iJIuS'. 

DaUNCEY  and  Clarke    now   shewed    cause  itutniBdeiit 

notice  of  a 

against  this  rule^  for  setting  aside  the  inquisition  pteintiflpn  in- 
of  damages  taken  before  the  sheriff  of  the  county  pear  befon 
oi  Stafford^  on  a  judgment  by  default  suffered  by  conmd^on  ^ 
the  defendant,  in  an  action  of  trespass  on  the  case,  of\^?of " 
for  the  seduction  of  the  plaintiff's  daughter.        ^^^^^t 

attorney  ia* 
form  the  at* 

Gaseke  obtained   the  rule,   on  the    grounds,  dSMtS? 
that  tlip  defendant  had  been  taken  by  surprise;  •»«>» i»"*«n«i«n- 
(the  plaintiff  having  been  assisted  by  counsel  on  be^"^^^ 
the.  execution   of  the  writ  of  inquiry,  without  ""■?«"  •f"*^ 

^       «^'  an  intention, 

notice  given  to  the  defendant) — tliat  the  sheriff  ^«  ^«fen<*Mt 
had   improperly  received   evidence  of  a  promise  applied  to  tbe 

n  .  ,        .*         ,  ,      ,         ,         1  V       ,  «lieriff'to  pat 

of  marriage  having  been  made  by  the  defendant  oflrtfaecxeca- 
to  the  plaintiff's  daughter— and  tiiat  the  damages,  of  ?nqQiry-^ 
ill  jespect  of  tlijC  condition  of  life  of  the  several     Evidence 
parties,  were  grossly  excessive.  "n sn^an^ 

cafion,  (where 
tl^e  action  is 

It  was  Stated,  on  the  part  of  the  defendant,  S^J^d^j"^ 
in  the  affidavits  on  which   the    rule  was  moved  aM^STlhifn!** 
for,   that  the  jury  had  awarded  1000/.  damages  Sfepu^e^''' 
to  the  plaintiff^— that  no  notice  had  been  given  *dj|J*2i«fto** 
to  the  defendant  of  the  plaintiff's  intention, to  thedauahtcr, 

*  witbaninten- 

appear    by  counsel  —  that    evidence   of '  a    pre-  M®"  ©^  «»•'• 

vious 

In  an  eh  a 
case  the  Cbnrt 
refnsed  to  set  aiide  the  inonisition,  on  the  i^ronnd  of  tlie  damafj^s  being  ezeeMi?e,  a 
lOOOl.  havinit  been  awarded  by  the  jary  to  the  plaintiff,  although  the  parties  were  ia.% 
moderate  sphere  of  life. 

On  a  motion  to  set  aside  the  inquisition  on  tbe  ground  of  inadmissible  evidence  having 
been  received,  and  allowed  to  go  to  tbe  jury,  the  Court  considered  themselves  bound  by 
the  sherifi^s  miuntes  (verified  by  his  affidavit)  of  the  evidence  which  had  been  offered. 

T  T  3 


o. 

NtcKim. 
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1818.  V  vious  promise  of  marriage  having  been  given  on 
Ebu«iT  "^'^  P^^**  ^^  *^^  defcndasat  (/i),  had  been  ad- 
mitted by  the  sherifT,  and  laid  before  the  jury 
by  him  in  his  summing  up — ^and  that  the  de- 
fendant was  a  minor,  and  in  uo  way  of  business, 
haviBg  no  property  of  his  owny  and  living  at 
home  with  his  father,  who  was  a  publican,  and 
had  six  other  children* 

On  the  other  hand,  it  was  sworn,  that  although 
it  was  4iot  stated  in  the  written  notice  of  execut- 
ing the  writ  of  inquiry,  that  the  plaintiff  would 
attend  by  •counsel,  the  defendant's  attorney  was 
informed  by  the  attorney  fur   the  plaintiff^  that 
oounsd  would  attend  cm  behalf  of  the  plaintiff: 
and  that  the  defendant's  attorney  had  said,  tliat 
he  would  also  procure  the  attendance  of  cou&^ 
seh    The  affidarit   then  proceeded  to  state,  as 
cirofllnstances  of  aggravation,  that  the  daughter 
of  the   plaintiff   and   the    defendant  were,  kioar 
neighbours,    and    had    been    acquainted    front 
children,  and  that  the  parents  of  both  had  enr 
couraged   their   courtship,   which  was  matter  of 
notoriety  in  the  neighbourhood«^that  the  plain- 
tiff's daughter  having  become  pregnant,  had  suf- 
fered a  difficult  and  dangerous  labour  ;«*-4nd  that 
the  defendant  had  subsequently  conducted  him- 
self towirds'  tihe  young  woman  with  insolence. 
It  was  also:  sworn,   that  the  defendant's  father 
was  a  man  of  considerable  property. 

(a)  Dodd  w.  Nwri$t  3  CunplH  N.  P.  UO. 

An 
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An  affi<lavit  was  also  filed,  stating  that  the  un-       Wia. 
der-shcriff  had  been  applied  to  for  a  copy  of  the      ^^^J^ 
minutes    of    the   evidence    given    before     him,     uJ* 
which  was  set  out;  and  it  was  verified  by  die 
affidavit  of  the  under-sheriff.     It  did  not  appear 
from   those   minutes,    that  evidence    had   beea 
given,    of  a  promise  of  marriage  having   beea 
made  use  of  on  the  part  of.  the  defendant. 

It  was  submitted  on  the  behalf  of  the  plaintiff, 
that  the  damages  were  not  excessive  in  a  case 
of  this  nature-^  that  the  defendant  had  had  suf- 
ficient nptice  of  the  plaintiff's  intention  to  ap- 
pear by  counsel,  although  no  written  notice  had 
been  given**-*- and  that  the  evidence  whidi  had 
been    adduced  befove  the  sheriff,  had  been  no 
more  tluin  was  necessary   to  shew  the  footing? 
on  whidi  the  defendant  bad  been  received  into*, 
the  plaintiff's   fia^mily;  and  that  simiioi*  evidmoe* 
had  fbe«in  received  by  hovA  EUenbormgh  ibr  th6 
same  purf^ose,  in  the  case  of  Dodd  v.  NoprU(b)i 
And  «?hey  submitted,  that,  in  this  sort  of  action, 
if  ju^icc'  should  appear  to  have  been  done,  t\\o 
Court  should  not  set  aside  the  proceedings,  on  tlie 
ground  of  excess  of  damages;  still,  less  on  <iny 
formal  objection.    Ednmidson  v^  MachcU  {c). 

Coptejf^  Seijt.  znAGasetee,  ^ittempted  to  sup*- 
port  the  rule  on  the  grannds  on  'whidh  it  ha<l 
been  obtained. 

(i^  ^  Caaqpb.  63l».  (p)  2  T.  Vi.  4. 

T  T  4  Richards. 
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MlSv 
Eluotv 

V. 

Kiccuir. 


Richards,  CAiitf  R^rpn^  -,  ,Thft  grouiMl  of  sur- 
prise in  this  .case  isicectaiplyJIot  supported;  for 
the  anforniation,  swQm  tp  have  b^^eo  given  by  the 
plaiiiLtjifV  attorney  to  the  attorney  icx  the  de«- 
fendapty  was  quite  sufficient  to  apprize  him  of 
the  plaintiff's  intention  to  appear  by  counsel ;  and 
if  there  had  been  in  fact  no  notice  given,  the  de- 
fendant's course  was  to  have  applied  tx)  the  sheriff 
to  postpone  the  execution  of  the  writ,  tilt  he  also 
should  have  provided  himself  with  the  assistance 
of  ..counsel.  Had  such  a  request  been  made  and 
refused,  there  might  have  been;  something  in  that 
ground  of  objection. 


On  the  point  of  inadmissible  evidence  having 
been  Teoeivedi  it  does  not  appoir  by  the  sheriff's 
minutes,  that  that  was  the  case^ .  As  to  h(nv  far 
evideuoe  of  a  promise  of  marriage  might. bemused 
in  any  such  case,  it.  is  not  therefore  nowi^ece^ 
sary  to.  discuss.  I  conpur  with  JLord  J^Uenbarough 
in  the  opinion,  that  a  plaintiff  may  sh^w  that 
the  defendant  was  addressing  his  daughter  in  ,an 
honorable  way.  In  judging  of  the  propriety  of 
admitting  evidenpe,  we  aiie  bound  to  have  regard 
to  the  nature  of  the  case.    * 


It  appear^  by  the  minutes  of  the  evidence 
given,  and  which  are  furnished  by  the  underrshe- 
riff,  that  it  was  n^erply  proved  th^t  the  defeqdant 
was  considered  as  so  paying  his  addresses  to  the 
plaintiff's  daughter.  It  does  not  appear  that  any 
proof  was  given  of  the  defendant  having  used 

.the 


the  inflaence  of  Bny'*  direbt'  promise  of  maf mge :  ibis. 
and  where,  m  in  this  case,  the  ander-sherifT  is 
a  professional  man  of  intelligence,  we  are  as 
much  bound  by  his  report  of  thfe  evidence  given 
in  such  a  case  as  this,  ias  if  it  were  the  repott  of 
a  3^^ig^  o^  a  motion  for  a  new  trial. 

The  ground  of  the  damages  being  excessive, 
is  not  satisfactorily  shewn.  This  is  one  of  cer- 
tain cases  wherein  it  is  difficult  to  draw  any  line 
as  to  quanlutn  of  damages.  One  cannot  trust 
one*s  feelings  in  matters  of  this  nature,  particu- 
larly where  circumstances  of  aggravation  are 
brought  forward,  and  most  of  all  such  circuiUr 
stances  as  levity  and  insolence.  I  am  not  there- 
fore at  liberty  to  say,  that  on  the  case  before 
them,  the  jury  have  given  too  much  damages. 
Aft  to  their  being  too  large  for  the  defendant's 
means,  that  is  liable  to  the  same  answer.  If  he 
is  unable  to  pay  them  he  must  suffer  in  person, 
I  think  therefore  that  this  rule  ought  to  be  dis- 
charged* 

Graham,  Barou^  of  the  same  opinion. 

[On  the  objection  of  the  excess  of  damages, 
his  Lordship  observed,  that  if  there  was  any  case 
in  which  great  latitude  might  be  allowed  to 
juries,  it  was  in  this  species  of  action.] 

The  affidavits,  (continued  his  Lordship)  which 
would   shew  that  the  defendant  was   taken  by 

surprize 
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1818.       surprise   in   the  attendance  of  counsel  for  the 


plaintiff,  arc  suificiently  answered  in  point  of 
V.  fact,  for  they  shew  that  he  not  only  had  notice, 
but  that  his  attorney  had  endeavoured  to  procure 
the  assistance  x>f  counsel  on  his  behalf  also  on 
this  occasron. 

As  to  the  objection  of  inadmissible  evidence 
having  be^n  received,  that  would  in  all  probability 
have  vitiated  the  verdict,  if  that  Imd  been  so,  and 
if,  bowing  to  the  authority  of  the  case  of  Dodd  v. 
Norris,  we  should  hold  that  questions,  as  to  any 
promise  of  marriage  having  been  made  by  the 
defendant  to  the  plaintiff's  daughter,  ought  not  to 
have  b^n  asked  in  such  a  case  as  this ;  but  it 
appears,  by  the  sheriff's  minutes,  that  no  such 
evidence  as  that  a  promise  of  marriage  had  been 
made  by  the  defendant,  was  4aken  down  by  hinty 
and  we  are  bound  by  the  sheriff's  minutes  jGf>die 
evidence  when  verified  by  his  affidaviti     «  :   t  i  '<- 

I  do  not  think,  therefore,  that  on  eitheri<if 'tlic 
grounds  of  objection  which  have  been  raised,  this 
Court  can  interfere. .  ¥ 

Wood,  Barmy  was  absent. 

GARtiotr,  Barofty  fully  concurred.^— Althou^ 
I  disclaim  the  principle  which  would  hold  that 
civil  actions  should  be  considered  as  media  of 
punishment  where  they  are  founded  on  moral 
offences,  I  cannot,    however,  regret  when   they 

are 
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are  made  to  operate  as  a  lesson  to  the  invader      iBis. 
of  domestic  happiness.     In   this  case,  however,     j^j^vm 
certain  grounds  are  stated  on  which  this  inquisi-    u.^J^,!. 
tion  is  now  sought  to  be  set  aside.    For  the  first— 
the  surprize— -there  is  not  the  slightest  founda-* 
tion*    I  remember  the  case  of  Dodd  v.  Norrta 
well ;  I  was  of  counsel  for  the  plaintiff  in  that 
case :  and  the  sole  objection  to  the  question  put 
to  the  witness  was  founded  on  the  impropriety 
of  making  the  breach  of  a  promise  of  marriage 
an  item  in  the  account  in  an  action  for  the  seduc-r 
tion»    But  Lord  Ellenborough  on   that  occasion 
did  not,  according  to  my  recollection,  lay  it  down 
as  an  inflexible  rule,  that  the  question  then  put. 
could  not  in  any  case  Jbe  asked,  or  that  the  faot 
might  not  be  got  at  by  other  more  indirect  ques* 
tions,  as  if  she  had  been  asked  whetlier  he  had 
not  sent  her  a  ring,  or  her  sister  had  been  called 
to  prove  that  she  had  been  requested  to  prepare 
herself  for  the  part  of  bride's-maid. 

The  distinction  i$  where  the  actual  promise  of 
marriage  is  not  relied  on  as  a  prominent  part  of 
the  case,  but  is  merely  collateral  to  the  main 
object  of  the  action,  as  to  vindicate  the  character 
of  the  young  woman,  when  assailed  by  the  de- 
fence set  up,  as  was  the  case  here.  But  the  ques- 
tion does  not  appear  to  have  been  put  at  all,  and 
even  if  it  had,  it  would  not  have  vitiated  this  in- 
quisition, unless  it  were  shewn  to  have  been  made 
an  improper  use  of. 

As 
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1818,  As  tQ  t],g  excess  of  damages,  I  put  that  entirely 

EtLiorr      ^^^  of  ^hc  question. 

Fer  Curiam. 


VicKLm. 


Rule  discharged. 


AppUcatipiis 
for  dUcharge 
of  ioaoWent 
debtors,  Dot 
to  be  made  be- 
fore the  rising 
oftheCcort. 


MEMORANDUM. 

The  Court  desired  it  might  be  understood  to 
be  a  rule,  that  applications  for  the  discharge  of 
insolvent  debtors  could  only  be  made  at  the  ris- 
ing of  the  Court,  when  the  other  business  of 
the  day  should  be  over. 


THE    END    OF    EASTER   TERM. 
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PRINCIPAL   MATTERS. 


A. 

ACCOUNTS. 

{Where  Jiual  settlement  off  not  con- 
civsive.) 

Vide  Attornky    and    Cubnt, 
NM. 

ADMINISTRATOR, 

.  Vide  Pleading  at  Law,  N«».  3. 
6.  &  17. 

AFFIDAVIT. 

(To  found  commisiion  for  examina- 
tion of  witnesses  abroad.) 

1.  The   affidavit  of  an  insarance- 
broker,    the    agent    of   under- 


xvriters  sued  on  a  policj,  will 
not  be  received  in  support  of  an 
application  by  them  for  a  com- 
mission to  examine  witnesses 
abroad. 

Bonham  y.  Leigh  •        *    444 

2.  The  party  himself,  or  Lis  at- 
torney, should  make  the  neces- 
sary affidavit  in  all  such  cases, 
and  it  should  contain  very  satis- 
factory statements, 

Ih. 

3.  Vide  Attorney  and  Client, 
N^  2.  — Bail,  N^  1.— Costs, 
N®.  6.  —  Interrogatories, 
NM. 


AFFIRMANCE. 

(Of  judgment  in  the  Exchequer 
Cfiamber.) 

Vide  Interest. 


6i0 


APPEAL. 


ARREST. 


AGENT. 

Vide  Attornbt  and  Client. — 
Injunction,  N*.  f.  —  She- 
riff, N*i  3» 

AGISTMENT. 
Vide  Modus,  N^  3. 


AMENDMENT. 

(Of  Pleadings.) 

Vide  Information. —  Practice 
(in  Equity),  N*.  2. 

ANSWER. 

(  To  Interrogatories,) 

1.  If  a  pMntiff  donotfile  his  answer 
to  interrogatories,  the  course  is 
to  make  an  order  on  him  to  shew 
caose  whj  they  should  not  be 
taken  pro  eonfessis. 

Sir  Watkin  Lewes  v.  Morgan      468 

{Where  Evidence.) 

2.  FMfcEviDENCE,NMl.— Prac 
ticr  (in  Equity),  N®.  6. 


APPEAL. 

(Suspending  orders  of  the  Court 
below.) 

Application  to  suspend  an  order  of 
the  Court  till  an  appeal,  of  which 
notice  had  been  given,  sbould  be 
determined,  would  be  more  pro- 
perly made  to  the  Court  of  ap- 
peal, particularly  where  that 
Court  has  already  interfered  in  the 
cause ;  but  the  Court  will  sus- 
pend their  order  for  a  given  pe- 
riod, and  to  acertain  extent,  on 
motion,  for  the  purpose  of  giving 


the  party  an  opportmiity  of  ap- 
plying to  the  appellate  Court 

jSitr  Watkin  Lewu  t.  Morgan      468 


APPEARANCE. 
Vide  Interpleader.  ' 

APPOINTMENT  (of  CoUector 
of  Taxes.) 

(What  sufficient.) 

Vide  Collector  of  Taxes. 

APPRENTICE. 

If  an  apprentice,  after  serving  two 
years  of  bis  time,  and  without 
any  misconduct  on  the  part  of 
the  master,  runs  away  of  his  own 
accords  and  enlists  as  a  soldier, 
and  afterwards  is  willing  to  re- 
turn, but  the  master  will  not 
receive  him  ap:ain,  the  master  is 
not  compellable  to  return  any 
part  of  the  apprentice  fee. 

Cuffy.Brou:n        -        -        -297 

APPROPRIATION. 
Fuie  Construction  of  Devise. 

ARREST. 

(criminal,  malioioiis.) 
(Whatnot,)    . 

Vide  False  Imprisonment. 
(civil,  malicious.) 
(Whatnot.) 
Vide  Malicious  Arrest. 


ATTORNEY    AND   CLIENT^. 
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.    ASSIGNEES. 

XOf  Bankrupt) 

Vide  Election.— Laches.— Mu- 
tual Credit, 

assuhApsit. 

(S^cud.) 
Vide  Sheriff, 

ATTORNEY, 

Vide  Affidavit. — Clerk  in 
Court,  N^  2,— Costs. 

ATTORNEY  and  CLIENT. 

1.  Settlement  of  acconnts  between 
attorney  and  client,  not  conclu- 
sive :  the  nature  of  their  connec- 
tion, excepting  their  accounts 
from  the  operation  of  the  general 
rule  in  equity.  Therefore  ac- 
<y>unts  settled  and  signed,  and 
where  vouchers  are  delivered  up, 

«  And  a  note  given  for  the  balance, 
will  be  r«-opened  at  a  very  con- 
siderable distance  of  time  after 
such  settlement,  where  the  parties 
stand  in  the  relative  situation  to 
each  other  of  attorney  and  client, 
agent  and  principal;  and  where 
the  balance  is  in  favor  of  the 
former  under  peculiar  circum- 
stances. 

Sir  Watkui  Lewes  v.  Morgan        42 

2.  On  taking  such  rc-opened  ac- 
counts before  the  Deputy  Re- 
membrancer, it  will  not  be  suf- 
ficient between  such  parties  that 
bonds  are  produced  in  evidence 
to  prove  that  the  debt  for  which 
they  were  executed  existed ;  and 


the  obligee  will  be  required  to 
give  evidence  of  the  actual  pay- 
ment in  money  of  the  fiill  con- 
aideration  expressed*  But  in  a 
case  of  to  great  length  of  time, 
the  party  will  be  allowed  to  make 
oath  of  the  existence  of  any 
voucher,  whiofa  may  not  be  forth- 
coming on  re-opening  such  ac« 
counts. 
Sir  Watkin  Lewes  v.  Morgan        42 

8.  An  attorney  acting  as  agent  for 
the  mortgagor  and  mortgagee,  in 
the  matter  of  the  mortgage,  and 
as  agent  and  gu^ul  banker,  for 
the  mortgagor  (that  is,  receiving 
the  mortgage  money,  and  giving 
his  accountable  receipts  to  the 
mortgagor),  will  not  be  allowed 
to  charge  the  mortgaged  premises 
with  a  greater  sum,  (although 
actually  advanced  by  him  on  ac- 
count of  his  principal  and  client, 
and  within  the  amount  of  the 
sum  to  be  borrowed  on  mortgage) 
than  shaU  he  proved  to  have  been 
really  paid  tQ  him  in  money  kg  the 
mortgagees,  on  account  of  and  as 
agent  for  the  mortgagor :.,  nor 
will  the  most  minute  fraction  ad» 
vanced  by  him  to  make  up  the 
integral  sum  of  the  mortgage 
money  be  allowed  to  sta^d  af  a 
charge  on  the  estate^, 

lb. 

4.  An  attorney — ^having  himself,  in 
quality  of  banker  16  his  client, 
received  money  which  he  has 
procured  io  be  advanced  to  sucih 
client  on  mortgage'  of  his  estates 
by  a  teirm  of  years  assigned,  for 
which  he  gives  his  aeconntable 
receipts,  and  from  which  he  dis- 
charges himself  by  n^oney  ac- 
tually paid  to, and  on  aocountof 
the  principal,  and  which  appears 
by  an  account  settled  and  signed 
by  both  parties, — ^will  yet  not  be 
allowed  to  charge  the  mortgaged 
estates 
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estates  with  any  snin  mkra  what 
has  been  aetnaUy  advanced  by 
the  mUMgageei  in  money,  although 
he  seek  to  charge  the  estates  with 
no  hurger  sum  than  the  ei^press 
amopnt  which  the  tenn  is  created 
to  raise,  and  although  there  are 
nnsatisSed  judgments  recovered 
by  him  against  his  client,  out- 
standing at  the  time  when  the 
mortgagor  seeks  to  have  Uie  pos- 
session of  the  mortgaged  pre- 
mises delirered  np  to  him,  snch 
judgments  being  held  not  to  be 
tackable  to  the  mortgages. 
ISr  Watkln  Lewei  v.  Morgan       42 

6.  On  a  bin  for  an  account  of  all 
transactions  between  the  parties, 
such  account  having  been  de- 
creed, the  Court  will  order,  on 
application,  if  any  of  the  trans- 
actions developed  in  the  course 
of  the  investigation  appear  to 
warrant  it,  that  the  Deputy  Re- 
membrancer take  a  separate  ac- 
count (and  report  it  specially) 
of  mortgage  transaciiom  strictly 
speaking,  and  if  {be  mortgage  be 
found  to  have  been  satisfied ,  (how- 
ever less  the  amount  may  be  than 
the  money  actually  advanced  by 
the  attorney)  they  will  admit  tbe 
mortgagor  to  redeem :  or  where 
the  whole  has  not  been  satisfied, 
on  paying  what  shall  not  have 
been  already  paid.  Wood,  Baron, 
di$$entiente, 

lb. 

6.  Bills  of  such  solicitor  for  busi- 
ness done,  forming  items  in  such 
account,  arc  still  liable  to  taxa- 
tion. 

lb. 

7.  Instruments  (as  bonds,  Arc.)  will 
not,  under  such  circumstances, 
be  permitted  to  stand  as  a  charge 
on  the  mortgaged  estates,  al- 
though expressly  made  part  of 
the  consideration  4n  the  mort- 


gage deed,  unless  it  can  be  shewn 
that  the  consideration  of  such 
bonds  have  been  actuaOy  paid  in 
money  by  the  mortgagee  to  the 
mortgagor. 
iStr  Watkin  Lewei  v.  Morgem       42 

8.  All  the  monies  advanced  by  the 
solicitor,  and  otherwise  due  to 
him  ultra  the '  mortgage  money, 
must  ^o  to  tbe  general  personal  ac- 
count. Wood^  Baron,  diiMentiaUe, 

lb. 


0. 


If  the  attorney  (being  concerned 
as  well  for  the  mortgagor  as 
mortgagee)  have  been  appointed 
receiver  of  tbe  rents  and  profits 
of  the  mortgaged  estates,  and  on 
the  order  made  for  delivery  of 
possession,  there  is  found  to  be 
a  balance  remaining  in  his  hands 
beyond  what  is  sufficient  to  sa- 
tisfy the  mortgagees,  he  will  be 
ordered  to  pay  such  balance  into 
Court,  notwithstanding  the  ge- 
neral report  have  not  yet  been 
made,  on  which  there  may  pos- 
sibly be  found  to  be  a  greater 
sum  of  money  due  to  him  than 
the  balance  in  his  hands.  HW, 
Barouy  diueutiente. 


AVERMENT. 

Vide  Pleading,  N«.  12. 14. 


B. 


BAIL. 


1.  A  defendant  usually  residing  in 
the  country,  if  arrested  in  town, 
.may  put  in  bail  by  afiidaTit. 

White  V.  Thomas      -        -        -  1' 


BANKRUPT. 


BlLL  (of  exchange).  6SS 


2.  In  proceeding  against  bail  on  the 
return  of  ca,  m.  in  this  Court, 
by  subpccna,  the  bail  have  only 
four  dayn  after  the  return  of  the 

writ,  in  which  to  render  their 
principft). 

Waring  r.Jqrvu         -        -      170 

3.  Where  the  writ  was  returnable 
on  the  last  day  of  term,  and  the 
bail  had  been  unable  to  render 
the    defendant,    from    the   dan- 

'  gerous  state  of  his  health,  within 
the  four  days,  the  Court  refused 
on  their  application,  after  the 
expiration  of  tke  four  days,  to 
allow  them  to  render  the  prin- 
cipal on  that  ground,  in  con- 
sideration of  the  shortness  of  the 
time  allowed  by  that  particular 
mode  of  proceeding,  as  abridg- 
ing the  usual  time  allowed  in  the 
other  Courts,  and  even  in  this 
Court,  by  its  ordinary  process 
of  quo  minus. 

lb. 

Quere,  if  the  application  had  beln 
made  before  the  expiration  of 
the  four  days  notice. 

•  4.  Where  bail  have  been  put  in  by 
a  defendant,  but  not  perfected, 
the  skeriff*s  officer  may  put  in 
and  justify  other  bail  for  his  own 
indemnity. 

Hopkins  Y,  Peacock         •        •  658 
6.  Vide  Extortion. 


BANKER  AND  CUSTOMER. 

Vide  Attorney  and  Client, 
N"**.  3  (I  4.  —  Bill  of  Ex- 
change, N^  d. 

BANKRUPT. 

Vide  Election.— Mutval  Cre- 
dit. 
Vol.  v. 


BEES. 
Vide  Moi»Ui« 

BILL  (of  Ejichange.) 

(Indorsement  of.) 

1.  Where  '  a  bill  of  exchange-^ 
which  had  been  returned  by  the 
holder,  indorsed  by  him  geae- 
rally  (who  had  received  it  from 
the  payee  indorsed  by  kirn  oliO 
generally)  to  the  drawers,  with 
other  bills  and  moneys  in  oon^ 
sidefation  of  another  draft  for 
the  whole  amount,  and  which 
bill  was  then  remitted  by  them 
(tlie  drawers)  to  a  bill  broker, 
under  cover  in  a  letter  addressed 
to  one  of  the  firm  of  a  banking- 
house,  (who  were  the  drawees^ 
but  M'ho  had  not  accepted)  ac« 
companied  with  orders  to  the 
broker  by  the  same  letter  to  get 
the  bill  discounted,  and  to  pay 
over  the  proceeds  to  the  banking- 
house; — had  been  seized  by  ,a 
sheriff  in  possession  of  the  bank- 
ing house,  &'C.  under  an  extent, 
whose  officers  received  it  from 
the  postman,  at  the  time  of  the 
arrival  of  tlie  letter  in  which  it 
was  inclosed. — Qnere,  Whether 
under  such  circumstances  the 
bankiag-honse  had  such  a  pro- 
perty absolute  or  qualified  in  the 
bill  as  would  support  an  isme, 
that  such  second  indorser  was 
indebted  to  the  banking-house  in 
the  amount  of  the  bill  ? 

The  King  y.  Burn       -         •     173 

Note. — ^IliP  ('ourt  [*ranted  a  ndw 
trial  on  an  objection  taken  to  a 
verdict  (specially)  found  for  the 
crown ,  under  such  circurostanoas , 
that  the  facts  did  not  support  the 
afTirmaUvc  of  such  %fk  ib«ue,  ex- 

V  V  pressing 
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{dressing  themselres  desirous  of 
haying  before  t^epi  a  iiiUer  state 
of  facts,  but  giving  no  opinion 
on  tbe  point  of  la^. 
The  King  Y.  Bum       -        -      173 

%  A  special  indorsemept  of  a  bill 
of  exchange,  does  not  gire  a  pro- 
perty in  it  to  the  indorsee  till 
a^liTery, 

1%€  King  r.  LanMan  -      428 

(Equity  affecting.) 

9.  l¥here  a  solicitor — acting  in  get- 
ting in  debts  due  to  the  estate  of 
an  intestate,  under  the  authority 
of  and  as  local  agent  to  the  ad- 
ministrator, another  person  being 
the  immediate  and  general  agent 
of  the  administrator,  under  whose 
directions  the  solicitor  act8,-7- 
has  received  money  in  the  course 
of  his  agency,  which  it  is  his 
duty,  according  to  his  instruc- 
tions, to  remit  to  the  general 
agent ; — ^if,  in  order  to  effect  the 
object  of  remittance  more  con- 
veniently, he  procure  a  banker's 
bill  for  that  purpose,  which  is 
accidentally  drawn  in  his  favour, 
so  that  it  becomes  necessary 
that  he  should  indorse  it,  and  he 
does  so,  a  court  of  equity  will 
restrain  an  action  commenced 
against  him  on  such  indorsement, 
whether  brought  by  the  indoraiee 
(the  principal  agent),  or  ^  a 
banker,,  with  wham  ^' bill  hoi 
beendepaeited,  fw  the  purposes  of 
being  presented  for  aceeptanee, 
and  pagment  hg  the  drawee^  al- 
though the  banker  may  have  given 
credit  for  the  amount,  if  the  latter 
can  w  shewn  to  have  had  any 
knowledge  or  information  of  the 
circumstances      attending     the 

V  transaction,  and  of  the  relative 
situation  of  the  parties. 

Kidwn  T.  DOworth  Ijf  Welch     564 


A  funher  supplemental  aosier 
may  be  usecl  to  correct  or  ex* 
plain  an  obvious  mistake  or 
ambiguity  in  the  original  answer, 
but  not  where  the  former  is 
clear  and  intelligible  without,  or 
with  a  view  to  strengthen  the 
defendant's  case. 

Kidson  v.  JHlworth  ^  Wek^     m 
4.  Vide  Extent,  N-.  2,  4.— Lien. 

BILL. 

(Of  Costs.) 
Vide  Attornit  and  Client. 

(Of  Particulars.) 

Where  refused  in  case  of  tiie 
crown. 

Vide  Practice. 

BILL- 

(In  Equity.) 

Ftifc  Parties. —  Pleading  (in 
Equity).  —  and  Practick  (in 
Equity),  passim. 

BONA  ET  CATALLA. 

(What  passes  by  such  words  in  s 
royal  grant,  and  what  not). 

Fidfe  Construction  of  Grant. 

BOND. 

Tide  Attorney  and  Client. 

BREWERS. 

Vide  Construction  op  Sta- 
tutes, N*,2. 


CL£KK    l^   COURT. 


CONDEMNATION.      655 


c. 

CALVES. 
Vide  Modus,  N^  8, 

CHOSE  JN  ACTION. 
Firfc  Stock,  NM. 

CLAIM. 

1.  The  Court  will  admit  a  party 
claiming  goods  seized  by  the 
sheriff,  under  a  writ  of  capias 
uilagatum^  to  enter  his  claim, 
and  traverse  the  inquisition,  after 
the  time  for  so  doing  has  ex- 
pired, and  a  venditioni  exponai 
executed,  where  the  claimant's 
attorney  has  mistaken  his  course, 
(havitig  brought  an  action  against 
the  sherifi;  instead  of  having 
claimed  and  traversed)  on  pay- 
ment of  costs. 

J%e  King  v.  Randell  -       570 

(When  it  may  be  entered  to  an 
extent  by  assignees  of  a  bank- 
rupt). 

2.  Fidtf  Lachks.J 


CLERK  IN  COURT. 

1.  It  is  no  objection  in  this  Court 
that  bail  is  put  in  by  a  different 
clerk  in  Court,  without  an  order 
first  obtained  for  leave  to  change 
the  clerk  in  Court :  or  notice 
given  of  the  change  to  the  plain- 
tiff, or  his  att<^ey. 

Hopkins  v.  Peacock      •      -       658 

2.  As  to  the  change  of  the  attorney 


(not  being  one  of  the  four  at- 
tondea  of  this  Court).  Semble^  the 
Court  does  not  take  notice  of  the 
immediate  attorney  in  the  cause, 
the  proceedings  being  carried  on 
in  the  Exchequer  in  the  names 
of  the  clerks  in  court. 
Hopkins  V.  Peacock     -         -    ^^ 


COLLECTOR. . 

(Of  Taxes.) 

A  joint  collector  of  taxes  is  liable 
for  any  deficiency  in  the  collec- 
tion for  the  year,  in  the  amount 
received  by  his  coadjutor,  al- 
though he  has  not  himself  ool- 
lebted  dmimg  the  tme.  and  al- 
though ku  appoinimeni  may  not 
have  been  quite  formal  if  he  has 
in  any  maimer  acknowledged  his 
appointment,  oractedl  orreeeived 
a  share  of  the  poundage  at  any 
time. 

In  re  Bromley]        •  •»      -     6 


COMMISSION. 
(To  examine  Witumes.) 
Vide  AvFiDAViT. 

COMMISSIONER. 

(Of  Bail) 

Vide  Costs,  N**.  1.— Extortion. 

CONDEMNATION* 

{Record  9f) 

Vjide  EviDENCEj  N**.  1  <S:.2» 
u  u2 
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CONSTRUCTIOX- 


CONSIDERATION  OF 
BONDS,  &c. 

(  Where  neeeuary  to  be  proved.) 

Vide  Attorhkt  and  Client, 
N*.2. 


CONSTRUCTION. 

(Of  Statutes.) 

1.  tn  the  notice  required  to  be  given 
to  persons  within  the  24  Geo.  II. 
c.  44,  of  actions  intended  to  be 
brought  against  them,  it  is  not 
neeeuary  to  name  a//  the  parties 
meant  to  be  included  in  the  ac- 
tion, or  to  express  whether  the 
action  is  intended  to  be  joint  or 
several. 

Sax  Y.  Jones       .       .       -      -  108 

2.  Where  a  brewer  is  liable  to  the 
penalties  imposed  by  the  51  Geo. 
III.  c.  87,  for  receiving  and  tak- 
ing into  possession  the  articles 
prohibitea  by  that  statute  to  be 
received  into  possession  by 
brewers,  it  is  no  defence  to  an 
information  founded  thereon,  that 
such  brewer,'  besides  his  trade 
of  brewer,  exercised  another 
trade  (ex,  gr.  a  distiller),  in  which 
the  use  of  such  articles  be  lawful 
and  necessary,  and  the  article 
was  found  on  his  distillery  pre- 
mises. 

Tke  Attomey-GeHeral  v.  Kmg   196 

3.  Proceedings  by  prerogative  pro- 
cess are  not  within  the  stat.  of 
Anne,  ch.  16,  notwithstanding  the 
sec.  24. 

Tnc  Kitig  V.  Wade         -        -  621 


(P/Grantb,  Royal.) 

1.  Grant  of  a  Uherly  in^a  certain 
manor  to  A.  who  grants  the 
manor,  with,  4'c.  to  the  crown. 
The  crown  grants  the  manor  again 
to  B.  with  all,  ^c.  liberties,  &c. 
in,  &c.  in  as  full  and  ample  man- 
ner as  A.  had  it — such  re-^rant 
passes  nothing,  but  what  is  ex- 
pressly mentioned  in  words,  as 
tlie  subject-matter  of  such  grant, 
notwithstanding  the  words  of  re- 
ference to  the  former  grant, 
which  do'tiot  extend  tlie  opera- 
tion of  the  later  beyond  the  pre- 
cise terms  of  the  patent 

The  King  v.  Capper  -       -      -  217 

2.  A  grant  of  a  liberty  tn  a  manor 
of  goods  and  chattels  of  tenants 
in  such  manor,  attainted  of  felony, 
is  confined  to  the  goods,  Ac.  of 
felons  being  locally  situate  mihin 
the  manor,  and  does  not  pass 
goods,  &c.  lying  out  of  it.  Semhle, 
that  if  the  words  were  ••  in,  of, 
or  upon,"  it  could  not  be  so  ex- 
tended. 

li. 

3.  If  the  words  "  Ex  certd  seieniia, 

Soeciali  gratia,  et  mero  motv,^  re- 
uce  a  royal  gi*ant  to  the  rules  of 
construction  to  which  the  grants 
of  private  persons  are  subject, 
doubted. 

Ih. 

4.  Stock,  and  money  in  the  funds, 
are  not  goods  and  chattels,  and 
do  not  pass  by  a  grant  of  bona  et 
cataliafehnum. 

5.  Stock  has  no  locality,  except  for 
purposes  of  probate  and  ad- 
ministration. 

lb. 


6.  Stock  is  a  cho»e  in  action. 


Jb. 


CONSTRUCTION. 


CONVEYANCE.       657 


7-  A  grant  of  exemption  from  fores- 
tal  duties,  does  not  pa^s  the 
forestal  rights  from  which  tho?e 
dnties  spring:  thereforo  a  grant 
of  exemption  from  forestal  duties, 
does  not  give  such  a  right  to  the 
grantee  as  will  give  him  a  claim 
to  an  allotment  on  the  inclosure 
of  commonable  lands  M'lthin  a 
forest,  in  consideration  of  the 
forestal  rights. 

The  Attomcy-Gnicral  r.  7%«  ^far' 
quis  of  Doicnskire      -         -     268 

0.  To  pass  forestal  rights  there 
must  be  express  words,  indica- 
tive of  that  particular  purpose, 
hi  the  grant  Se.mhle,  such  rights, 
properly  so  called,  are  not  grant- 
it  ble  to  a  subject. 

lb. 

O.  A  grant  of  a  manor  to  A.  with 
particular  words  of  reference  to  a 
previous  grant  to  B,  as  *'  with  all 
liberlics,  *c.  <S:c.  <l'c.  which  B, 
hacP— **  in  as  full  and  ample 
manner  as  B.  held  and  enjoyed, 
iKrr.  <X:c."  is  not  sufGcient  to  pass 
forestal  rights,  which  had  been 
granted  to,  and  enjoyed  by  B. 
witliout  exbresti  words. 

lb. 


{Of  Devise.) 

(With  reference  to  a  local  act  of 
parliament.) 

Money  bequeathed  to  trustees,  to 
lay  ovt  the  same^  and  poy  the  in- 
terest and  dividends  to  the  poor 
inltabiiants  of  a  parish  for  ever^ 
by  half-yearly  payments — claimed 
under  a  local  act  of  parliament, 
enacting  that  all  gifts,  donations, 
benefactions,  and  sums  of  money, 
which  should  thereafter  become 
payable  to  the  use  of  the  poor  of 
the  parish,  cot  being  directed  or 


liable  to  be  applied  for  the  sup- 
port of  any  private  or  particular 
poor  or  charity,  or  by  the  re- 
spectire  donors,  or  otherwUe  par- 
tieiUarly  appropriated,  and  not 
heing  sacramental  money,  should 
be  paid  into  the  hands  of  the  trea- 
surer of  the  guardians  of  the 
poor,  thereby  appointed  in  aid 
of  the  rate,  with  power  to  ap- 
propriate^ it  to  indigent  persons, 
who  had  not  become  chargeable 
— ^held,  on  a  claim  by  such  guar- 
dians of  the  poor,  to  be  within 
the  exception  of  the  private  act. 
as  being  a  gift  already  particu- 
larly appropriated  by  the  testa- 
trix. 
The  Attorney-General  ▼.  Freeman 

426 


CONTEMPT, 

Vide  Injunction,  N*.  1,  3. 


CON^rRACT. 

Vide  Sheriff.  — Specific   Pkr- 

rORMANCE* 


COWKYANCr. 

(Fraudulent.) 

If  a  purchaser  have  been  informed, 
before  payment  of  the  purchase- 
money,  that  there  is  any  previous 
incumbrance  against  the  vendor, 
which  would  be  a  lien  on  the 
land,  it  is  such  sufhcient  notice 
as  to  put  him  on  inquiry;  and 
if  the  lien  turn  out  to  be  not  of 
a  precisely  similar  nature, — (as 
if  he  have  been  told  that  A.  had 
a  judgment,  who,  in  fact,  had  a 
mortgage) — it  is  yet,  to  a  certain 
extent,  legal  notice,  and  the 
U  U  8  Court 


65& 


COSTS. 


CUSTOM. 


Court  will  set  aside  conveyances 

made  after  such  notice  in  pre- 

judice  of  the  prior  incumbrancer. 

TaylmrY.  Baker     -        -        -  306 

Vide    Reference    to    Deputy 
Remembrancer. 


COSTS. 

{BUI  of,) 

1.  Rule  obtained,  calling  on  a  comr 
missioner  of  bail  in  the  country, 
to  shew  cause  why  he  should  not 
refund  money  charged  to  have 
been  taken  by  him  in  the  course 
of  his  duty,  beyond  the  statutory 
allowance,  discharged  on  the 
ground  of  his  having  taken  ex^ 
traordinary  trouble,  with  costs. 

Watton  r.  Edmunds  •        -    2 

8*  If  the  sheriff  or  attorney  con- 
cerned in  conducting  the  pro- 
ceeding, having  reoeived'  under 
^n  extent  for  levying  a  simple 
ooBtract  debt,  more  than  the  sum 
due,  shdl  be  ordered  to  refund, 
or  shew  cause ;  if  ^the  ^iile  be 
.  made  absolute  they  must  pay  the 
costs. 

Rexv,  Tidmank  »      -        ••       189 

3.  Where  a  sale  or  mortgage  is  a 
fraud  on  a  prior  incumbrancer^, 
the  Court  will  give  costs  against 
the  vendee  or  mortgagee,  on  set- 
ting aside  the  deeds. 

Taylor  V.  Baker        -       -        3106 

4.  Case  'of  a  rule  discharged  tSith 
costs. 

Jifacmurdo  Y.  Birch       -        -    622 

(.  Where  a  rule  is  made  absolute 
on  payment  of  costs  of  the  ap- 
plication, affidavits  not  read,  nor 
entered  in  the  minutes,  dor  no- 
ticed in  the  order,  will  not  be  al- 


lowed on  taxation  of  such  costs. 
The  King  v.  RandeU        -        576 

6.  Application  that  plaintiff  should 
give  security  for  costs,  must  be 
made  before  issue  joined,  al- 
though the  issue  was  joined  in 
the  preceding  vacation. 

Anon.  -        -        -        -  610 

Vide  Attorney  and  Client.— 
Venue,  N^  %. 


COUNT. 

{Adding  and  amejiding.) 
Vide  Information, 

{Joinder  of.) 
Vide  Pleading,  N*  9  Se  10, 

COUNTERMAND, 

(Of  Notice  of  Trial,) 

Vide  Nonsuit,  N*.  I, 

COW. 
Vide  Modus,  N*.  7. 

CUSTODY, 

{Of  documents,) 

What  proper  to  make  them  admis- 
sible evidence* 

Vide  EviDBNCi,  N*,  4  &  7. 

CUSTOM, 
Vid€  MoDVS, 


DELITERT. 


DEPOSITIONS. 


fitfd 


D. 

DAMAGES. 

(Exctgswe.) 

What  not 

f7<le  Inquisition,  NML 


DEBT. 

SpeciHc  performance  of    coutract 
for  sale  of. 

Vide  SfECIFiC  PERrORMANCK. 


DECREE. 
Vide  EviBBNCB^  N;  9. 

DELIVERY. 

{Of  Bill  of  Exchange,) 

yide  Bill  or  Exchange,  N^  2. 

{Of  goodf  sold,) 

An  action  for  goods  sold  and  deK- 
vered  not  snppoi'ted  by  proof 
pf  an  order  by  defendant  to  send 
the  goods  to  a  certaii)  q^iay,  to 
be  left  till  called  for,  without 
shewing  a  reception  and  accept- 
ance on  the  part  of  the  vendee  of 
the  goods  so  sent:  at  least  a  non- 
suit for  want  of  proof  of  a  deii- 
very  under  such  circumstances, 
was  refused  to  be  ^et  aside* 

AuderMom  \\  Nod^som  -        630 

Vide  ^liURiFl\ 


DEMURRER. 

{To  BUlin  Equity.) 

1.  A  demurrer  to  a  bill  by#n  an- 
nuitant, against  an  incorporated 
company  and  their  clerk,  for  a 
discovery  of  funds  not  appro- 
priated, over-ruled  on  the  ground 
of  the  clerk  joining  in  the  de-^ 
murrer>  he  having  no  right  to 
demur. 

Gibbons  v.  Waterloo  Bridge  Com" 
pany         .  -  -  491 

2.  A  bill,  praying  repayment  of 
money  paid  in  consideration  of 
an  assignment  of  a  lease,  having  a 
clause,  that  the  vendor  should  ba 
at  liberty  to  re-purchase  within  a 
given  time,  by  paying  a  larger 
siim,  which  would  amount  to 
much  more  than  the  legal  interest 
of  the  money  paid  for  tlie  inter- 
mediate tiihe ;  or  that  in  default 
thereof  the  vendor  might  be 
barred  and<  foreclosed  of  such 
right  tore-purchase— and  stating 
the  above  facts  —not  demurMe, 
on  the  ground  of  usury,  apparent 
on  the  face  of  the  bill. 

Mttealf  V.  Brwon,         «.       -    600 

3.  A  general  demurrer  to  a  part  of 
a  bill  is  bad  pleading. 

Ih. 

Vide  Pleading  (in  Equitt.) 


{At  Law:) 

Vide  Pleading  (at  Law), 
N-.  2  &  17. 


DEPOSITIONS. 

Vide  Evi»BNCB,  I^**.  12. 


u  i;4 
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PURESS. 


•EVIDENCE, 


DEVISE. 
ViiU  Construction  of. 


DISTILLERS. 

Vi(k  Construction  of  Sta- 
tutes, N**.  2. 


DISTRINGAS. 

J.  A  plaintiflT  having  arrested  two 
of  partners  on  a  quo  minus,  and 
proceeded  against  an  absent  third 
by  ven.fac.  ad  resp,  under  which 
issues,  and  increased  issues,  had 
been  levied  on  the  partnership 
goods—the  Court  refused,  on 
cause  shewn  against  a  rule  for 
that  purpose,    to  set  aside   the 

f  proceedings,  and  order  the  money 
evied  to  be  restored,  and. the 
effects  to  be  delivered  up :  al- 
though it  was  sworn,  on  the 
part  of  the  absent  defendant, 
that  he  was  absent  on  his  busi- 
ness of  mariner,  and  not  for  the 
purpose  of  avoiding  proceedings. 
MacmurdoY.  Birch      -  •    6?2 

%  The  common  issues,  40«.  having 
been  levied  under  a  fi  rst  distringas 
pn  n  venire,  the.  Court  increased 
the  issues  on  an  application  for  a 
second  distringas  to  100/.,  and 
on  a  third  to  800/.,  the  amount 
of  the  debt  being  690/.  due  on  a 
bond  for  that  sum  and  interest. 

lambe  r.  The  Earl  of  Bksnngtan 


DURESS. 
VidelExtMm,  NM. 


E. 

EGGS. 

Vide  Modus,  N*.  17.     > 

ELECTION. 

Assignees  having  elected  to  bring 
trover  for  goods  pledged  to  a 
bankrupt,  which  had  been  re- 
deemed, cannot  afterwards  sue 
the  defendant  to  recover  back 
the  original  sum  for  which  the 
goods  had  been  in  the  first  in- 
stance pledged,  although  paid  to 
them  after  the  depositor  had  be- 
come bankrupt. 

Birdwood  v.  Raphael  -        •     593 

EVIDENCE. 

{Documentary,) 

1.  A  record  of  condemnation  of 
goods  seized,  for  an  act  of  for- 
feiture created  by  one  statute,  is 
not  evidence  on  a  charge  of  an 
offence  against  the  same  party, 
with  respect  to  the  same  goods, 
created  by  another  statute. 

Tlte Attorney-General  yr.King    195 

2.  Qttcre,  whether  such  a  record  is 
conclusive  evidence  in  any  case, 
of  all  the  facts  stated  therein, 
so  as  to  affect  a  defendant  colla- 
terally, in  any  other  proceeding 
against  him,  for  penalties  for  the 
act  of  forfeiture. 

a. 

Vide  The  King  v.  Matthews, 
The  Attorney-General  v.  Waks^ 

field,  and 
The  AUomey-General   r.  Jtey- 

noto,S.P. 
in  notis,        -        -    p«  20t,  203 


EVIDENCE. 
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?•  A  decision  in  Eyre  against  a 
former  grantee,  submitted  to  by 
him,  if  followed  by  conform- 
able usage,  is  conclusive  on  those 
claiming  under  him. 

Tke  Attorney-Oeneral  v.  The  Mar- 
qui$  of  Dowtuhire  -  269 

4.  A  dpcument  produced  by  a 
party  as  evidence,  must  be  ac- 
companied by  proof  of  the  cus- 
tody from  whence  he  derived  it, 
to  satisfy  the  Court  of  its  authen- 
ticity ;  and  if  no  Auch  proof  is 
given,  it  will  not  be  permitted  to 
be  read,  for  want  of  its  being 
shewn  to  have  come  fromisuch 
proper  custody,  as  would  malce 
it  evidence. 

Randolph  v.  Gordon         -         812 

6.  The  more  ancient  documents, 
as  the  Ecclesiastical  Survey,  &c, 
&c.  are  only  primd  facie  evi- 
dence requiring  to  be  supported 
by  proof  of  usage,  or  other  con- 
iirmation,  and  may  be  rebutted. 

Drake  r.  Smyth      .         .        >  309 

6.  Terriers  are  of  the  highest  order 
of  evidence  in  tithe  causes,  and 
{$emble)  paramount  to  usage: 
and  where  they  record  tithes  to 
be  payable  for  certain  articles 
epeciatinif  are  presumptive  proof 
of  such  tithe  being  payable  in 
kind.  W^ere  also  they  state 
any  fact  concerning,  the  mode  of 
rendering  the  tithe,  such  state- 
ment is  evidence  of  that  fact,  and 
is  allowed  to  qualify  the  render, 
and  to  define,  in  great  measure, 
its  legal  character. 

lb. 

7.  A  memorandum,  entered  by  a 
former  viear  in  an  old  book, 
called  a  parochial  register,  and 
kept  in  an  iron  chest  at  the  vicar- 
ay  Ct  is  admissible  evidence  on 
Malf  of  the  vicar.    Such  cus- 


.  tody  is  proper  for  such  a  book, 
which  is  common  property. 

Drake  v.  Smyth 


8.  An  answer,  by  a  former  rector, 
to  a  biO  filed  to  establish  a  modus 
of  a  certain  measure  of  meal, 
as  to  one  farm,  admitting  that 
the  parish  is  exempt,  in  conside- 
ration of  a  commutation  for  meal, 
is  not  only  admissible,  but  strong 
evidence  to  prove  a  district  mo- 
dus. 

DeWhelpdakr.MiUnim       -    485 

9.  A  decree,  professing  to  .  esta- 
blish customs  of  tithing,  and 
modes  of  payment,  someof  which 
being  obviously  not  legal  mo- 
duses,  fouildea  on  agreements 
not  ratified  by  the  ordinary  and 
patron,  and  not  on  a  bona  fide 
adverse  suit  to  establish  the 
moduses,  and  pronounced  in  a 
cause  to  which  the  patron  and 
ordinary  were  not  parties, — ^held 
to  be  not  conclusive  or  binding 
either  on  the  Church  or  the  Court. 

Jenkinson  v.  JRoysian        -      <-  406 


(Parol) 

10.  Proof  of  payment  (as  a  modus) 
of  8</.  per  acre  for  hay,  by  parol 
testimony  and  receipts ;  [altbough 
opposed  by  an  extract  from  the 
ecclesiastical  survey,  valuing  the 
tithe  hay  of  the  vicarage  at  3s. — 
a  terrier  recording  that  all  tithes 
(except  a  moiety  of  th»  corn 
tithe)  belonged  to  the  vicar, — 
several  others  stating  the  vicar 
to  be  entitled  to  the  tithe  of  hay, 
or  a  modus  of  Qd,  per  acre, — 
and  an  entry  in  the  parish  regis- 
ter of  a  memorandum,  that  the 
vicar  had,  in  a-  certain  year, 
taken  the  tithe  in  kind  of  some  of 
the  occupiers,  and  agreed  with 
the  rest  for  compositions  ex- 
ceeding 
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EviDiiircE. 


cee^idg  that  «um],  held  so  strong, 
as  that  the  payment  was  sent  to 
an  issue. 

Drake  v.  Smyth,      -      - 


11.  The' same  evidence  m  support 
•of  a  snm  of  5«.  in  lieu  of  tithe  of 
hay  payable  by  all  and  every  the 
occupiers  of  lands  and  tenements 
within  a  certain  township,  out- 
weighed by  terriers,  stating  that 
sum  to  be  payable  '  for  all  the 
hay  in  their  profts,  and  notliing 
paid  for  all  other  except  herb- 
age/ 

/*. 

12.  Deposition  by  T.H.  that  a  cer- 
tain book  (offered  to  be  given  in 
evidence)  belonged  to  the  de- 
fendant F,  iSfan/ey,  from  whom 
he  received  the  same  :  and  that 
he  believed  the  whole  of  the 
writing  in  the  said  book  to  be  of 
the  hand-writing  of  W.  Stanley, 
D.  D.  who  was,  as  deponent  had 
been  informed,  and  verily  be- 
lieved, rector  of  the  parish  from 
the  year  1690  to  1723;  and  that 
the  deponent  was  the  better  ena- 
bled to  state  of  whose  lumd-usrii* 
ing.he  believed  the  said  book  to  be, 
from  his  having  compared  the 
writing  in  the  said  book  with  the 
original  will  in  Doctors*  Commons 
of  the  said  fV.  Stanley,  which  ap- 
pears to  be  wholly  in  his  own  hand- 
meriting ;  and  that  he  believt^l  the 
said  book,  and  the  said  wiU,  to 
be  written  by  one  and  the  same 
person,  —  do  not  fiirnish  such 
proof  of  the  hand-writing  of  W. 
Stanley,  as  to  be  evidence  that 
tlie  ,boolc  was,  in  point  of  fact, 
written  by  him ;  because  the  wit- 
ness does  not  state  that  be  has 
any  reasbns  for  believing,  or 
means  ofknoUfing,  that  either  the 
book  or  the  will  is  of  the  hand- 
writmg  of  W.  Stanley,  as  from 
having  corresponded  with  him, 


or  hirving  seen  him  write,  &t.\ 
for  that  the  terms  of  the  deposi- 
tion are  merely  matter  of  infer- 
ence in  form,  and  do  not  wartant 
the  conclusion  in  substance. 
Randolph  v.  Gordon      -        -  31^ 


(^Competency  of  Witnesses,) 

13.  In  an  action  against  a  sherifl* 
for  a  false  return  of  nnUa .  bona, 
after  he  has'  taken  goods  in  exe- 
cution, which  have  been  forcibly 
taken  out  of  his  possession,  and 
carried  away  by  a  person  claim- 
ing property  in  them — such  per- 
son is  admissible  to  prove  that 
they  were  not  .the  property  of 
the  debtor,  against  whom  the 
execution    had   issued — because 

'  the  sheriff  cannot  maintain  an 
action  against  him  (the  witness) 
for  the  rescue,  after  having  made 

V  such  a  return-<-and  as  to  alt  otber 
persons  claiming  the  goods,  the 
verdict  would  be  res  inter  alioi 
acta,  and  therefore  could  not  be 
used  to  affect  tlieir  rights  in  any 
proceeding  against  the  nituesses. 
Thomas  V.  Pearse  -        -  547 


(  Miscellaneous.) 

14.  Where  it  was  proved  that  a  de- 
ftendant  had,  after  having  denied 
the  existence  of  a  debt  demanded 
of  him,  replied  to  an  assertion 
by  the  plaintiff,  tliat  he  had  do- 
cuments in  his  possession  which 
would  prove  it,  that  *  /*  is  nfso 
nsefor  me  to  look  at  them,  fir  I 
fiave  no  mony  to  pay  it  now; 
the  Court  held,  that  a  nonsuit 
which  had  been  directed  on  such 
a  case  made  and  relied  on  by  the 
plaintiff  was  right.  The  l«gal 
effect  of  such  conversations  as  to 
how  far  they  may  be  considered, 
as  admitting  debts  to  be  due,  or 
'  amoontiv; 


EXEMPTION. 


IXtKKT. 
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amounting  to  promises    to    pay 
tk«m,  is  a  question    rather  for 
the  determination  of  the  Court 
than  the  )ury. 
ISnook  V.  Mears  -  -  636 

t5.  Eridence  may  be  giren  on  an 
•  inqoisitioi^  of  damages  where  the 
action  is  for  seduction,  that  the 
defendant  visited  at  the  plaint! (Ts 
house  for  the  purpose  of  payiug 
his  addresses  to  the  daughter, 
vitli  an  intention  of  marriage. 

EUiait  V.  NickliR  -         -      641 

16.  Vide  Affidavit.— Modus.— 
Nonsuit,  N*.  3.  —  Practice 
(plea  side),    N*.  7.  —  Proof.— 

1  N.TBRROG  ATORl  ES. 


EXCEPTIONS, 

(To  mn$wer,) 

1.  The  general  answer  of  the  Attor- 
ney-General cannot  be  excepted 
to. 

J)avisan  v.   7%e  Attorney- General 

398 

S.  Exceptions  standing  in  the  pa- 
per  for  argument  can  only  be 
heard  at  the  sitting  of  the  court. 
960.  reg. 

Memorandum       ...     Q07 


EXCISE. 

Vide    Construction     of    Sta- 
tutes.— Information,  N*.  2. 


EXECUTOR. 
Vide  Pleading,  N^  17. 

EXEMPTION. 

(From  Tithes.) 
Vide  Modus,  pamm.— Tithes. 


EXTENT. 
( What  aiay  he  taken  vnder.) 

1.  A  sheriff  has  no  right  to  lenf 
costs  or  poundage,  or  any  inci- 
dental expences,  under  an  exr 
tent,  on  a  simple  contract  debt; 
neither  has  he,  or  the  attoraej 
for  the  prosecutor  of  the  extent, 
a  right  to  receive  any  such  costs, 
&c.  under  o  compromise,  in  con* 
sideraiion  of  staffing  proceedings, 
from  the  defendant,  under  duress 
of  a  seizure. 

Rex  V.  Tidmarsh  -        188 

2.  A  parcel  made  up  by  a  banking- 
,  house,  sealed,  and  addressed  to 

anotlier  banking-hofuse,  contain* 
ing  cash-notes  and  cheques  of  the 
latter,  and  bills  of  exchange,  spe- 
cially indorsed  to  the  former, 
to  make  up  a  bialance  due  from 
them  on  their  general  account, 
and  deposited  on  the  3d  July, 
after  the  bank  ivas  shut,  with  a 
woman-servant  left  in  care  of  the 
banking-house,  to  be  given  to  the 
postman  in  the  morning  of  the 
4th,  who  was  in  the  habit  of  cal- 
ling for  such  parcels  before  bank- 
ing hours — held  to  be  seizable 
under  an  extent  in  aid«  tested  2d 
«Aify,  returnable  6tli  November,  on 
special  demurrer  to  a  plea,  stat- 
ing those  facts,  and  tendering 
issue  on  the  property ;  and  that  al- 
though the  inquisition,  ilndine  the 
debt  due  to  the  debtor  of  (he 
crown  debtor  was  not  taken  tiU 
the  4th  of  November  following  : 
because  such  circumstances  do 
not  amount  to  a  delivery  of  the 
parcel  to  the  persons  to  whom  it 
was  addressed,  or  their  agent, 
and  therefore  confers  no  right  of 
property.  Aiiter  if  delivered  to 
the  postman. 

The  King  v.  Lambton         -       428 
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GARTH-PENNT. 


The  contents  of  such  a  parcel, 
while  remainiug  in  the  banking- 
house,  under  such  circumstances, 
remain  there  at  the  risk  of  the 
bankers  who  made  it  up,  and  is 
still  subject  to  their  controul. 

TO«  King  v.  Lambton    -        .  428 

3.  A  writ  of  extent  binds  from  the 
teste :  and  such  property  as  bills 
of  exchange  is  bound,  while  in 
the  custody  of  the  debtor. 

lb. 

4.  Vide  Inquisition,  N^  i.  — 
Practice  (in  Equity),  N'.  l. 


EXTORTION. 

(Ifliat  iM  not) 

A  commissioner  appointed  by  the 
4  &  6  Wm.  and  Mary,  is  not 
bound  by  tlie  letter  of  that  act  to 
take  no  more  than  2*,  for  taking 
bail,  if  he  have  been  pnt  to  ex- 
pence  by  travelling,  or  lias  taken 
extraordinary  trouble  at  the  in- 
stance of  the  parliej^  to  effect 
the  taking  of  the  recoc^nizance  : 
or  where  there  are  other  cii  cnin- 
stances  in  the  case  wliicli  afford 
reasonable  ground  for  a  further 
charge. 

Watson  V.  Edmunds         -        -      2 


F. 

FALSE  IMPRISONMENT. 

A  person  of  decent  repute,  while 
attending  a  fair  at  a  town,  in 
which  he  was  a  stranger,  in  the 
way  of  his  business  as  a  horse- 
dealer,  having  unknowingly  ut- 
tered a  forged  note,  fur  which  he 
is  afterwards  apprehended  by 
private  persons,  without  warrant, 
on  his  way  home,  and  carried  be- 


fore a  magistrate  for  examina- 
tion, by  whom  he  is  immediately 
discharged,  cannot  maintain  an 
action  for  false  imprisonment 
against  those  who  so  apprehend- 
ed him  under  such  circum- 
stances. And  those  circnni' 
stances  may  be  pleaded  in  justi- 
fication, and,  if  proved,  will  en- 
title the  defendant  to  a  verdict: 
at  least,  the  Court  will  not  grant 
a  new  trial  where  the  jury  have 
been  so  directed,  although  the 
defendant  has  also  pleaded  the 
general  issue.  , 

Guppy  T.  Brittleba^k  and  Potter 

525 

FiWc  Malicious  Arrest. 


FEMBLE, 

Vide  Modus,  N*.  13. 

FODDER  (Green). 
Vide  TiTHKS,  N^  2. 

FOREST. 

{Forestal  Rights) 

Vide  Construction  of  Grants, 
»••.  7,  8, 

FRAUD. 

Vide  CONVRTANCB. 

G. 

GARTH-PENKY. 
Vide  Modus,  N^  1. 


HUSBANDRY    HORS£S. 


IN'FOUMATION. 
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GEESE. 
Vide  Modus,  N".  10. 

GOODS. 

{Sold  and  delivered,) 

Vide  Druvbry  of.— Nonsuit.. 
Sheriff. 

GRANT  (Royal). 
Vide  CoTi(srtiVCTion  of. 

GRA^SS. 

Vide  Modus,  N*.  3. 


HANDWRITING. 
Fide  Evidence,  ]N®.  12. 

HEMP. 

Vide  Modus,  N*.  13. 

HUSBANDRY  HORSES. 

Hasbandry  borses  being  used  occa- 
tumally  by  the  farmer  for  other 
purposes,  or  for  other  persons, 
does  not  deprive  tlie  farmer  of 
his  privilege  of  exemption  from 
tithes,  where  he  would  be  other- 
wise eu titled  to  it. 

Stevens  v.  Aldridge  -      334 

Vide   Tithes   (Exemption  from), 
N^  2. 


I. 

INCUMBRANCE. 

(  Where  not  defeated  by  tale*) 
Vide  Conveyance. 


INDORSER  AND  INDORSE. 
MENT. 

{Of  Bill  of  Exchange.) 

Liability  and  effect  of. 

Vide  Bill  of  Exchange,  N^3. 

INPORMATION. 

The  Court  refused,  on  cause  shewn, 
to  discharge  a  side- bar  rule  al- 
lowing the  Attorney  General  to 
amend  an  information  for  penal- 
ties incurred  under  the  Excise 
Laws,  on  payment  of  costs,  as  {p 
ten  new  counts  which  had  been 
added,  charging  other  offences 
laid  on  days  h>ng  svbsefpient  to 
those  in  the  original  information, 
and  to  the  filing  of  that  proceec*- 
ing,  and  the  issuing  of  process 
thereon,  and  although  the  name 
of  a  succeeding  Attorney  Gene- 
ral had  been  introduced  ;  and  al- 
though the  defendant  was  served 
witli  process  on  the  first  inforr 
mation,  in  E^ister  Vacation,  re- 
turnable the  first  day  of  Easter 
Term  :  and  the  side  bar  rule  for 
amending,  was  not  obtained  till 
the  first  day  of  tlic  following 
Michaelmas  Term,  nor  the  infor- 
mation so  amended  filed  till  the 
Seal-day  after  Michaelmas  Term. 

The  Attorney  General  v.  Francis 
King        ..        *        «        .    863 
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INJUNCTION. 


INSUPER. 


INJUNCTION. 

1.  To  restrain  the  holder  of  a  pro- 
missory  note  giTen  for  the  amount 
of  a  premium  agreed  to  foe  paid 
with  aaapprentice ,  from  proceed- 
ing to  recover  it  at  law,  refused, 
where  the  apprentice  having  run 
away»  and  enlisted  for  a  soldier, 
of  his  own  accord,  returned  and 
demanded  fulfilment  of  his  in- 
dentures, which  was  refused  by 
his  master,  there  haying  been  no 
misconduct  on  the  part  of  the 
latter.     • 

Cuff  v.  Brown  ^        -        297 

2.  Where  a  receiver  of  rents  and 
profits  is  enjoined  from  further 
receiving,  &c.  the  Court  will  ex- 
tend the  injunction  to  his  agent, 
(an  attorney  in  this  case,)  and 
commit  him  also  for  a  breach  of 
the  order,  although  he,  living  at  a 
distance  in  the  country,  have  not 
been  regularly  served  with  the 
injunction,  if  sufficient  circum- 
stances can  be  shewn,  to  aObrd 
fair  and  satisfactory  evidence  that 
such  agent  knew  of  the  order — 
as  if  his  principal  have  published 
the  opinion  delivered  by  the  dis- 
sentient judge  only,  and  a  state- 
ment of  the  judgment  has  ap- 
peared at  the  same  time  in  the 
provincial  papers.  Wood,  i?a- 
r«n,  dinentiente^  considering  the 
notice  insufficient  in  this  case,  at 
least  as  to  the  ^ent. 

Sir  Watkin  Lewes  v.  Morgan  and 
Lewis       -        *        -        -    618 

N,  The  application  should  be  for  a 
rule  to  shew  cause. 

lb. 

3.  Ojie  of  the  Court  dissenting  from 
pa  order  for  an  injunction,  and 
notice  of  an  appeal  from  the  de- 


cision having  been  given,  is  no 
excuse  for  disobeying  the  order. 

Sir  W^kin  Lewes  r«  3Iorga%  and 
Lewis       -         -         -        -    518 

4.  Vide  Waste. 


INQUISITION 

{Under  Extent.) 

1.  In  an  inquisition  on  an  extent  in 
>  2dd,  it  is  sufficient  that  the  pro- 
secutor of  the  extent  be  found 
to  be  indebted  to  the  Crown  (ge- 
nerally) at  the  time  of  taking  the 
inquisition,  without  stating  the 
amount  of  the  debt,  or  the  time 
and  manner  of  its  accrual. 

The  King,  in  aid,  ^'c.  v.  FraniHn 

614 

Ttcfe  Pleading,  N*'-.  6, 7, 8,  &  9. 


(Of  Damages.) 

2.  In  a  case  of  an  inquisition  of  * 
mages  for  seduction,  the  Court, 
where  a  1000/.  had  been  award- 
ed by  the  jury  to  the  plaintiff, 
although  the  parties  were  io  a 
moderate  sphere  of  life,  refnsed 
to  set  aside  the  inquisition  on  the 
ground  of  the  damages  being  ex- 
cessive. 

Elliott  y.  Nicklin  •       641 

Vide  Notice,  N^  1. 


INSOLVENT  DEBTOR. 

Applicaticms  for  discharge  of  in- 
solvent debtors  not  to  be  made 
before  the  rising  of  the  Court 

Memorandum  -        .       W8 


INStrPER. 

The  Court  will  set  insuper  on  »  col- 
lector, where  there  is  a  deficil  in 

tlte 


INTERPLEADER, 


r$suc« 
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the  amount  coUected,  although  a 
re-assessment  have  been  made  on 
the  parish,  and  the  amount  of 
the  deficiency  collected,  and  paid 
over  to  the  receiver-general. 
In  re  Bromley  -        .        .     6 


INTEREST. 

}.  Allowed  on  affirming  judgment 
in  an  action  on  breach  of  cove* 
uant  for  non-payment  of  an  in* 
stalment  of  the  purchase-money, 
although  there  were  an  express 
engagement  in  the  original  con- 
tract, that  interest  should  be  paid 
only  on  one  instalment. 

James  v.  Emery  -         -  •  529 

2.  On  a  judgment  recovered  against 
bankers,  for  a  balance  dtie  from 
them,  of  money  deposited  in 
their  bank  by  a  customer,  the 
Court  will,  on  affirmance,  order 
the  interest  to  be  added  to  the 
chiroages,  where  the  custom  of 
the  bank  is  to  allow  it.  But 
they  will  make  the  .order  for  in- 
terest, after  the  same  rate  only 
at  which  it  was  the  usage  of  the 
bank  to  allow  it  to  their  cus- 
tomers. 

Ikin  V.  Bradley  -         •     530 

Vide  Pleading. 


INTERPLEADER. 

A  plaintiff  in  an  interpleading  biU 
having  done  all  in  his  power  to 
bring  the  parties  before  the 
l^urt,  may  obtain  a  decree,  al- 
though one  of  the  defendants  have 
not  answered,  and  is  not  present 
at  the  hearing,  if  he  (having  ap- 
peared to  the  process,)  has  been 
duly  brought  into  contempt  for 
want  of  answer. 


Farebroiher 
chewn 


V.  Prattent   and  At#- 
^     303 


INTERROGATORIES. 

!•  Where  a  party  withholds  his  an« 
swer  to  interrogatories,  in  vexa- 
tion and  delay,  the  Court  will 
order  them  to  be  taken  pro  oon- 
/esm, — and  will  permit  the  op- 
posite party  to.  make  affidavit  of 
the  facts  inquired  of* 

Sir  Watkin  Lewes  v.  Morgan  -  468 

2.  So  where  it  was  objected  that  a 
map  which  had  been  annexed  to 
an  amswer  by  way  of  schedule, 
had  not  been  proved,  the  Lord 
Chief  Baron  suggested  the  same 
course,  saying  that  he  would 
permit  it  to  be  done. 

Jenkinson  v.  Royston       -         •  495 

3.  Where  defendants  had  described 
their  farms  by  so  many  acres, 
and  an  objection  was  taken  at 
the  hearing  to  a  want  of  suffi- 
cient description  of  the  local 
situation,  the  Court  permitted 
the  cause  to  proceed,  suggesting 
that  if  the  objection  were  in- 
.listed  on,  leave  would  be  given 
to  the  defendants  to  exhibit 
interrogatories  for  the  purpose 
of  enlarging  the  description. 

Wright  v.  Southwood      •  607 


ISSUE. 

{Li  what  case  a  rector  is  not  entitled 
to  demand  one  as  matter  of  rights) 

1.  Where  an  adverse  title  to  the 
tithes  is  set  up  and  established, 
against  a  demand  by  a  rector, 
who  offers  no  evidence  to  im- 
peach such  title,  he  is  not  en- 
titled to  an  issue. 

Wilmot  V.  Bellaby  -        355 
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LTABILITV. 


(  Where  granted.) 

2i  Where  tithe  of  corn  has  never 
within  memory  been  payable  in 
a  parish,  and  a  contributory  pay- 
ment exempting  Hie  whole  parish, 
is  paid  by  certain,  though  not  all, 
of  the  owners  and  occupiers  of 
.  estates,  the  question  of  whether 
farm  or  district  modus,  must  go 
to  an  issue. 

De  Whelpdale  v.  Milbum        -  485 

3.  Fik/c  Evidence,  N**.  10.— Mo- 
dus, passim. — Rankness. 

ISSUES. 

(Levying — on  distringas  under 
Venire  fac,  ad  resp.) 

.  Vide  Distringas. 


J. 

JUDGMENTS. 

1.  Wliere  not  a  charge  on  mort- 
gaged property,  or  tackable  to 
the  mortgage. 

2.  FiV/c  Attornky  and  Client, 
S.  Vide  Interest. 


JURISDICTION. 

The  legal  effect  of  conversations 
importing  acknowledgement  of 
demands,  as  to  how  far  they  are 
to  be  considered  as  admitting 
debts  to  be  due,  or  amounting 
to  promises  to  pay  them,  is  a 
question  rather  for  the  deter- 
mination of  the  Court  than  the 

Snook  r.3lears'-        -         -     Q^O 
Vide  Practice  (in  Equity),  N^  4. 


JD8TIFICATION. 

(CfBaiL) 
Vide  Bail,  N^».  1  «Sr  2. 


{Plea  of.) 
Ftcfe  False  Imprisonment. 


L. 

LACHES. 

(What  is  not.) 

Where  a  defendant's  effects  bars 
been  sold  under  a  venditioni  ex- 
ponas on  an  extent,  in  default  of 
claim,  it  does  not  eo  instanti  ooo- 
clude  his  assignees  nnder  a  com- 
mission of  bankruptcy ;  and  tbej 
will  be  allowed,  on  application,  to 
enter  their  claim,  and  plead  in  a 
proper  case  where  the  procead- 
iugs  have  gone  so  far,  on  pay- 
ment of  costs  of  the  sale  and 
the  application,  and  putting  the 
prosecutors  of  the  extent  in  the 
same  situation  as  if  they  bad 
claimed  and  pleaded  in  due  time: 
and  in  such  a  case  a  short  delay 
(as  a  month)  is  not  laches. 

The  King  V.  Adam        -        -     8» 


LAMBS. 
Vide  Modus,  N\  9.— Ranknbss. 

LIABILITY. 

{0/  Principal  for  the  Agent  of  his 
Agent.) 

Vide  Bill  of  Exchange,  N°.  3.— 
Shebiff. 


MALICIOUS    ARREST. 


MODUS. 
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LIEN. 

1.  Goods  pledged  (expressly)  to  se- 
cure, by  the  produce  of  the  sale, 
acceptors  who  have  taken  up  and 
paid  bills  drawn  on  them  by  the 
owner,  are  released  from  further 
charge  as  to  other  bills  so  taken 
vp  and  paid,  if  the  amount  of 
the  original  sum  paid  on  ac- 
count of  the  owner,  have  been 
repaid  to  them  without  resorting 
to  a  sale  of  the  goods  pledged. 

Birdwood  v.  Raphael         -        603 

2.  Vide  Attorney  and  Client, 
N"".  3. 


LIMITATIONS. 

(Statute  of.) 
Vide  Nonsuit,  N^  4. 

LOCALITY. 

(Questions  on,) 

Vide  Construction*  op 
Grant. 

M. 

MALICIOUS  ARREST. 

(What  not,) 

Where  defendant  was  held  to  bail 
on  an  action  for  25/.,  and  plead- 

"  ed  in  abatement  as  to  12/.  10«., 
and  the  general  issue  as  to  the 
remainder,  and  verdict  found  for 
the  plaintiff  for  the  latter  sum : 
On  motion  for  costs,  under  the 
43  Geo.  III.  c.  46.,  supported  by 
affidavit  that  the  defendant  be- 

VOL.  V. 


lieved  the  plaintiff  had  sued  out 
bailable  process,  for  the  puruos© 
of  extorting  from  him  the  wnole 
sum:  held,  not  a  case  of  mali- 
cious arrest  within  the  statute. 
James  r.  Francis  •  •    1 


MAP; 

Proof  of,  where  part  of  answer. 
Vide  Interrogatories,  N*.  3. 

MEMORANDA. 

883.  607.  648. 

MILCH  COW. 

Ftrfc  Modus,  N^7. 

MILK. 

Vide  Modus,  N*.  7. 

MODO  ET  FORMA. 

Verba  PladUmdi. 

(Where  immaterial} 

Vide  Pleading  (at  Law),  N'.IS. 

MODUS. 

1*  A  modus  of  one  penny  payable 
at  Martinmas  by  every  owner  of 
a  garden,    or  garth,  within  the 

fiarish,  called  ^  garthpenny,  in 
ieu  of  tithes  of  articles  produced 
in  such  garden,  as  covering  po- 
tatoes   and  turnips,     grown   in 
gardens,  is  a  good  modus. 
Williamson  v.  Lord  Lonsdale        26 

X  X 
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MODUS. 


2.  A  moclas  of  one  peony,  com^ 
monly  called  a  plough-penny, 
payable,  &c,  by  the  seyerat  occu- 
piers of  lands  in  tillage,  within 
the  said  parish,  for  and  in  lieu, 
and  satisfaction  of,  all  small  prae- 
dial  tithes  arising,  &c.  upon 
lands  so  in  tillage,  as  covering 
fields  with  tomips  and  potatoes, 
is  bad. 

WU/lianuon  v.  Lord  Lmudale        25 

3.  A  modus  of  16s.,  payable  on 
Easter  Monday  t  by  aU  the  occu- 
piers of  land  in  the  township, 
&c.  or  some  or  one,  on  behalf 
of  all,  in  lieu  of  the  tithe  of  grass 
growing  within  the  same  town- 
ship, whether  the  same  be  mown 
or  made  into  hay,  or  eaten  by 
barren  and  unprofitable  cattle, 
covering  the  tithe  of  agistment — 
t/*  there  he  evidence  given  of  its 
having  been  paid,  and  for  the 
tithe  of  agistment^ — will  ne  sent 
to  an  issue ;  for  notwithstanding 
that  species  of  tithe  has  not  been 
demanded,  or  recognized  till  of 
very  late  years,  yet  as  it  is  in 
fact  as  old  as  that  of  hay ;  non  con- 
stat, but  that  it  may  have  been 
not  so  neglected  before  time  of 
memory,  andx  there  is  therefore 
no  ground  for  saying  that  it  may 
not  so  long  ago.  have  been  com- 
pounded for;  for  which  reason 
the  Court  will  not  decree  an  ac- 
count of  such  tithe  on  the  ground 
of  the  anachronism,  where  there 
i»  strong  evidence  of  the  payment, 
without  further  inquiry. 

lb. 

4.  Payments,  professing  to  cover 
articles  stated  in  terriers  nomi^ 

^naiim  to  be  titheable,  held  not 
to  be  moduses. 

Drake  v.  Smyth  -  -  369 

5.  A  measure  of  oatmeal,  payable 
in  lieu  of  the  tithe  of  com  and 
grain,  is  a  good  modus. 

De  Whelpdak  v.  Mittmm      -    495 


6.  A  defence  to  a  bill  for  tithes, 
cf  a  district  modus,  where  the 
defendants  do  not  state  on  the 
record,  and  prove  by  evidence 
an  occupation  therein,  must  fail. 

Jenkinson  v.  Royston  -        405 

7.  A  custom — (to  pay)  for  every 
foal  Id. — ^for  every  milch  cow  2(/. 
and  for  every  heckforth,  or  heifer, 
that  had  had  but  one  calf,  Id., 
for  and  in  Jien  of  milk,  and  all 
profit  arising  by  such  cow  or 
heifer,  except  the.  calf,  —  good ; 
notwithstanding  it  be  not  accu- 
rately laid,  the  redundant  words 
at  the  end  being  rejectible  as 
surplusage. 

lb, 

8.  Calves,  in  kind,  to  be  delivered 
at  the  will  of  the  owner,  after 
they  are  three  weeks  old,  and 
at  such  time  of  the  year  as  the 
owner  might  think  best  to  spare 
them,  not  hindering  his  breed; 
the  parson,  if  he  delayed  the 
fetching,  to  pay  for  the  keeping. 
Pigs,  in  their  kind,  to  be  deli- 
vered at  the  will  of  the  owner, 
after  they  are  nine  days  old; 
and  if  the  parson  delayed  to  fetch 
them,  to  pay  for  the  keeping 
afterwards,  as  reason  shonlcf  re- 
quire, or  the  parties  could  agre® 
—  bad,  for  uncertainty  and  un- 
reasonableness -:-  being  vitiated 
by  the  qualification  of  the  deli- 
very at  will ;  and  the  parson  to 
pay  for  the  keep  until  delivered. 

9.  Lambs,  in  their  kind,  to  be  de- 
livered the  1st  day  of  3fay;  9^^ 
if  under  seven,  to  pay  for  every 
lamb  a  halfpenny;  and  if  seven 
lambs,  and  under  ten,  to  pay  oao 
lamb,  and  to  be  allowed  for 
every  lamb  that  wanted  of  the 
ten  a  halfpenny :  and  so  likewise 
for  any  odd  number  of  lambs: 
and  so  likewise  for  calves :  but 

that 


MODUS. 
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that  if  any  person  bad  under 
BevcD  calves,  or  an  odd  number 
of  calves  under  seven,  and  sold 
'  any  of  them  to  the  butcher,  he 
was  to  pay  to  the  parson  the 
tenth  part  of  the  money  which 
they  were  sold  for;  and  that  tithe 
of  lambs  was  to  be  paid  in  kind, 
as  well  those  that  fell  after,  as 
those  that  fell  before  the  1st  of 
May^  respect  being  always  had 
to  the  number  of  lambs ,  accord- 
ing and  pursuant  to  the  above 
prescription  or  modus,  save  that 
those  that  fell  after  Matf-^y  were 
to  be  kept  by  the  owner  until  a 
month  old,  and  if  longer,  he  was 
to  be  paid  for  keeping ;  and  so 
of  lambs  that  fell  within  a  month 
before  May 'day ,  which  were  to 
be  kept  by  the  owner  until  a 
month  old,  and  if  longer,  he  was 
to  be  paid  for  keeping, — bad ; 
because  unintelligibly  laid,  and 
binding  the  parson  to  pay  for 
keeping  tlie  tithe  animal  beyond 
a  montli  old.  The  farmer  is, 
in  general,  bound  tQ  keep  it  till 
it  be  able  to  live  without  the 
mother :  but  an  established  cus- 
tom may  controal  that  rule. 

Jenkinson  v.  Royston  -        405 

10.  Geese  and  pigs,  in  kind,  to  be 
delivered  before  Midsummer ; 
and  if  any  person  should  have 
under  seven  pigs  eft  geese,  he 
waa  to  pay  for  every  pig  or  goose 
a  halfpenny;  and  if  he  should 
have  seven,  and  under  ten,  he 
was  to  pay  one,  and  to  be  al- 
lowed for  them  that  wanted  of 
ten  a  halfpenny  a-piece  for  every 
oxxe^  and  so  for  any  odd  number 
of  pigs  or  geese — good. 

lb. 

11,  Bees:  for  every  stock  driven 
or  smothered,  whereof  profit  is 
taken,  2(/.— oucre, 

lb. 


12.  Wool :  the  tenth  stone  or  tenth 
pound  to  be  paid  presently  after 
the  sheep  were  clipped ;  and  if 
any  person  should  seU  sheep 
after  Candlemas,  and  before 
clipping,  to  pay  for  the  wool, 
for  every  sheep  Id.  if  he  sold 

^  them  out  of  the  parish — good. 

Jenkinson  v.  Royston  -        495 

13.  Hemp  and  femble,  the  tenth 
sheaf,  when  pidled,  withered, 
and  threshed ;  the  withering  and 
threshing  of  hemp  and  femble, 
to  be  considered,  deemed, 'and 
taken,  for  and  in  lieu  of  the 
seed — good. 

lb. 

14.  Rape-seed,  the  tenth  bushel, 
ready  dressed,  th€  parson  allow* 
ing  for  the  dressing  Id,  the 
bushel, — bad,  for  omission  of 
fractional  proportion8« 

lb. 

15.  For  onion-seed,  the  tenth  bed, 
if  more  than  half  a  pound  sown : 
for  less,  none — bad. 

a. 

le.  For  every  acre  of  reed-ground 
hooken,  cropt,  or  mown  in  the 
year,  Id. — good. 

lb. 

17.  Eggs:  for  every  hen  or  duck 
two  eggs ;  and  for  every  cock  op 
drake,  either  of  them,  three  egga, 
bad  —  objection,  deficient  con- 
sideratioU,  and  being  ejusdem  ge- 
neris. 

lb. 

18.  The  inhabitants  to  pay  to  the 
parson  yearly,  for  every  acre  of 
fed  ground  in  the  narish,  for 
herbage  Id,  or  the  fall,  at  the 
parson's  election — bad. 

lb 

19.  Vide  Evidence.. —  Pleadino 
(in  Equity).  —  Ranknbss.  — 
Tithes,  N*.  3. 

XX2 


<J7S      MUTUAL   CREDIT. 


NONSUIT. 


MORTGAGOR  AND  MORT- 
GAGEE. 

1.  A  purchaser  of  property,  colla- 
teradlj  charged  to  secure  a  bond 
debt,  for  which  he  mortgages  the 
purchased  estate,  and  pays  the 
remaioder  of  the  purchase  mo- 
ney, is  not  entitled  to  insist  on 
haying^the  property  re-conveyed 
to  him  free  from  the  incumbrance, 
before  he  pays  the  sum  so  se- 
cured by  the  mortgage:  and  if 
he  file  a  bill  to  have  the  estate 
re-conveyed  to  him,  and  a  de- 
claration of  the  Court  as  to  the 
persona  entitled  to  receive  the 
money,  where  there  are  two  sets 
of  claimants,  he  will  be  consi- 
dered merely  as  a  mortgagor, 
filing  a  bill  to  redeem,  and  must 
pay  all  the  costs,  although  he 
nave  paid  the  money  into  Court. 

Drew  V.  Harmon  and  others  -    310 

"2.  Ftrfe  Attorney  and  Client. 
Conveyance.— Costs,  N^  3. 


MUTUAL  CREDIT.       ' 

If  goods  specifically  pledged  re- 
main in  the  possession  of  the 
bailees,  and  in  the  mean  while  the 
owner  become  insolvent,  (having 
'  committed  acts  of  bankruptcy 
before  the  original  pledge  was  en- 
tirely redeemed  by  re-payment  of 
the  money  secured  by  it),  should 
other  advances  be  then  made  to 
him  by  them,  it  is  not  a  case  of 
mutual  credit  within  the  5  Geo.  II. 

'  €.  39.  8.  28,  and  the  assignees  of 
>  the  bankmpt  may  recover  the 
goods  in  trover. 

Birdwood  y.  Eart       -        -     593 


NEW  TRIAL. 

1.  Granted  on  ^e  application  of  a 
plaintifi*,  where  the  defendant 
gave  no  evidence. 

Stevens  v.  Aldridge    -       -        334 

2.  Refused  where  ftiatter  of  fact 
was  the  basis  of  the  verdict,  and 
where  the  amount  soagbtito  be 
recovere<l,  was  small*  after  a  for- 
mer new  trial  had  been  granted. 

Ih. 

3.  Vide  Bill  op  Exchange,  note 
to  N^  1.  —  False  Imprison- 
ment. 


NONSUIT. 

(Judffmewi  a§  in  ease  of.) 

1.  A  defendant  ifl  not  entUledia  Mil 
Gmi^  to  judgment,  as  incase  of 
a  nonsuit,  if  the  plaintiff,  (bar- 
ing given  notice  of  trial  for  the 
next  term,  after  that  in  which 
issue  is  joined,)  do  not  proceed 
accordingly,  but  countermand 
his  notice. 

Stntch  V.  Hughes      -        -       187 

Rule  to  show  cause,  therefore, 
discharged  on  a  peremptory  un- 
dertaking. 

lb. 

2.  The  Court  refiised  to  set  aside  a 
nonsuit  in  an  action  for  goods  sold 
and  delivered,  an  order  by  de- 
fendant to  send  the  goods  to  a 
certain  quay,  to  be  left  till  called 
for,  whpre  the  plaintiff  could  not 
shew  a  reception  and  acceptance 
on  the  part  of  the  vendee  of  the 
goods  so  sent. 

Anderson  v.  Hodgson       -    -    fiSO 


NOTICE. 


parties: 
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3.  Where  it  was  proved  that  a  de- 
fendant fiad,  after  having  denied 
the  existence  of  a  debt  demanded 
of  him,  peplied  to  an  assertion 
by  the  plaintiff  that  he  ha  d  do 
cnments  in  his  possession  which 
would  prove  it,  *  It  is  of  no  use 
for  me  to  took  at  them,  for  I  haw 
no  money  to  pay  it  now,'  the 
Court  held  that  a  nonsuit,  which 
had  been  direct«[d  on  such  a  case 
made  and  relied  on  by  the  plain- 
tiff, was  right;  because  it  did  not 
amount  to  such  an  acknowledg- 
ment of  the  debt  as  would  take 
the  case  out  of  the  statute  of  Li- 
mitations. 

Snooh  V.  Mear9  -         -        636 

4.  Vide  Delivkry  (of  goods.) 


NOTICE. 

1.  It  is  sufficient  notice  of  a  plain- 
tifiTs  intention  to  appear  before 
the  sheriir  on  the  execution  of  a 
writ  of  inquiry  by  counsel,  that 
the  plaintilTs  attorney  inform,  the 
attorney  for  the  defendant  of 
such  intention. 

Elliott  v.  Nichlin        -        -      641 


(Of  action.) ' 

%  In  the  notice  required  to  be  given 
to  persons  within  tl^e  24  Geo.  II. 
c.  44.  of  actions  intended  to  be 
brought  against  them,  it  is  not 
necessary  to  name  all  the  parties 
meant  to  be  included  in  such 
actions  or  to  express  whether 
Uie  action  is  intended  to  be  joint 
or  several. 

JBoxv.  /(Wies         -  -        168 


(0/  triaV) 

$.  Vid0  Nonsuit.       Practice 
(plea  side),  N^  3. 


[Of  prior  Ihcumbrante,) 

What  sufficient  to  set  a  purchaser 
on  inquiry. 

Vide  Convey ANCB. 


(Of  Injunction.) 
Vide  Injunction,  JT*.  1. 


O. 

OATMEAL. 

Vide  Modus,  N**.  5. 

ORDERS. 

{Suspending,) 
Vide  Appeal. 


PARTIES. 

(To  bill:) 

1.  In  a  bill  to  establish  a  modus 
against  a  dean  and  chapter,  as 
rector,  the  ordinary  and  patron 
are  necessary  parties. 

De  Whclpdale  v.  Milburn  485 


{To  Motixm.) 

2.  Where  an  application  against  a 
conunissioaer  for  extortion,  un- 
der 4  and  5  Wm^  &  M.k  eh.  .14. 

X  X  3  wonld 
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PLEADING. 


would  be  entertained,  it  must 
be  made  by  the  party  who  has 
paid  the  money. 

Watson  y.  Edmunds  •  2 

3.  If  there  are  cestuis  qtie  trust, 
Vho  ought,  in  strict  regularity, 
to  be  made  parties  to  a  suit, 
and  are  not  so  brought  before 
the  Court,  their  interests  may  be 
ascertained  and  protected  (by 
indulgence  of  the  Court),  by  a 
petition  to  be  presented  by  tiiem 
for  that  purpose,  to  obviate  fur- 
ther delay  and  expence. 

Drew  v.  Harman  and  others       819 

4.  Fide  Laches. 


PARTNERS. 

Vide  Distringas.  —  Pleading 
(AT  Law),  N°*.  7  &  8.— Waste. 


PENALTIES. 

Vide  Construction     of    Sta- 
tutes. —  Evidence,  N*.  2. 


PETITION. 

Vide  Parties,  N**.  3. 

PLEA. 
Vide  Pleading  (at  Law),  N^.  14. 

PLEADING. 

iAt  Law.) 

1.  Semhie.  A  lessee  and  fanner  of 
tithes  declaring  against  an  6cca- 
pier  under  2  &  8  Edw.  VI.,  as 
owner  and  proprietor,  is  bad. 

Stevens  v.  Aldridge         -        -  334  J 


2.  The  Court  m  ill  not  permit  a  de- 
fendant to  withdraw  and  plead 
after  a  demurrer  has  been  argued. 

Partridge  v.  Court         -        -  412 

3.  Counts,  on  promises  made  to 
an  intestate,  may  be  joined  in  a 
declaration  by  an  administrator 
in  an  action  of  assumpsit  on 
such  promises,  with  counts  on 
promissory  notes  given  to  the  ^- 
ministrator*  since  tli^  death  of 
the  intestate,  as  administrator 
because  the  amount ^  when  recover- 
ed,  would  be  assets  in  the  hands  of 
tlie  administrator. 

lb. 

4.  Semble  sectis,  if  a  bond,  or 
other  higher  security, 'had  been 
given,  because  the  effect  of  such 
7iew  and  higher  security  would  he 
an  extinction  of  the  simple-con- 
tract  debt. 

lb. 

5.  And  semhie,  that  an  administra- 
tor de  bonis  win  misht  claim  ou 
such  promissory  note,  against  the 
prima  facie  right  of  the  personal 
representative  of  the  adminis- 
trator of  the  intestate. 

R. 

6.  It  is  sufficient  if  a  defendant, 
claiming  goods  seized  under  an 
extent,  traverse  the  property 
being  in  th^  debtor  to  the  crown's 
debtor,  *  at  the  time  of  the  sei- 
zure, or  of  taking  the  inquisi- 
tion :'  and  it  is  not  necessary  to 
say,  '  at  the  time  of  the  issuing 
of  the  extent.' 

The  King  v.  Lambton    -        -  428 

7.  Where  an  extent  had  issued  in 
aid  of  a  company  of  individuals,    , 
(not  incorporated)    and  the  in- 
quisition found  that  their  debtor 

'  was  indebted  to  L.  and  H'— (two 
of  the  company  who  had  executed 
the  usual  bond  to  the  Crown  as 

taken 


PLEADING. 
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taken  from  joint  insurance  com- 
panies under  the  22  Geo,  II.  c.  48. 
on  behalf  of  themselves  and  the 
company) — *  and  the  other  part- 
ners and  proprietors  of  a  certain 
Society,called^'c.— held  sufficient 
on  motion  in  arrest  of  judgment: 
and  that  it  was  not  a  fatal  ob- 
jection not  to  have  named  all  the 
members  of  the  company,  in  the 
finding  of  the  debt  by  the  in- 
quisition. 
The  King  v.  Ramsbottom  and  others 

447 

8.  Nor  is  a  finding,  that  two  per- 
sons were  indebted  to  L.  and 
H.  and  the  other  partners  and  pro- 
prietors of  the  unincorporated 
company,  at  variance  with  a 
commaud  to  the  sheriff,  to  find 
what  debts  are  due  to  L.  and  H. 
on  behalf  of  themselves,  and  a 
certain  Society ,  called  &c. 

lb. 

9.  A  recital  in  a  writ  of  extent,  that 
tico  persons  are  indrbivd  to  the 
Crown  by  bontl  (generally),  is 
sullicieut  to  authorize  a  command 
to  the  sherilf  to  enquire  of  debts 
due  to  such  two  persons,  on  be- 
half of  themselves,  awl  other  per- 
sons. 

lb. 

10.  The  criterion  by  which  the  pro- 
priety of  the  joinder,  or  non- 
joinder of  parties  to  a  covenant 
in  actions  for  breaches,  is  to  be 
determined,  is  the  interest  of  the 
covenantees.  If  the  interest  be 
several,  the  action  may  be  se- 
Teral,  if  joint,  it  nitist  be  joint, 
and  the  terms,  or  language  of 
the  covenant,  do  not  control  the 
principle. 

James  y^  Emery     -        -        -  629 

11.  The  declaration  in  an  action 
for  maliciously  causing  a  writ  to 


be  aned  out,  whereon  plaintiff 
was  imprisoned,  stating  the  p:o- 
cess  with  the  ac  etiam  claase,  as 
sued  ont  for  the  501.  (instead  of 
30/.  according  to  the  fact,)  and 
an  indorsement  of  16/.  the  war- 
rant being  for  30/.  il  is  a  fatal 
variance, 
Gadd  V.  Bennett  -        -    640 

12.  An  averment,  that  the  defend- 
ant had  voluntarily  permitted  his 
bill  to  be  discontinued,  for  want 
of  prosecution  thereof,  with  a 
conclusion  to  the  record,  is  not 
proved  by  shewing  that  there 
had  been  actually  a  rule  to  dis- 
continue regularly  taken  out; 
the  record  having  been  averred, 
it  must  be  proved. 

lb. 

13.  Had  the  allegation  of  the  dis- 
continuance been  general,  it 
would  have  been  sufficiently 
proved  by  the  rule  to  discon- 
tinue, and  evidence  of  the  pay- 
ment of  costs. 

a. 

14.  In  an  inquisition  on  an  extent 
in  aid,  it  is  aufficient  that  the 
prosecutor  of  the  extent  be  found 
to  be  indebted  to  the  Crown, 
(generally)  at  the  time  of  taking 
the  inquisition,  without  stating 
tlie  amount  of  the  debt,  or  the' 
time  and  manner  of  its  accrual. 

Tlie  King  v.  Franklin 


614 


16.  And  therefore  if  an  inqoisitioii 
find  the  Crown  debtor  indebted 
in  a  sum  certain,  for  duties  &c. 
due  between  two  given  periods, 
and  on  the  trial  of  a  traverse  of 
the  Crown's  debt  modo  etformi, 
it  be  proved  that  the  debtor  was 
indebted  at  the  time  of  the  in- 

Suisition  i»  a  different  sum  for 
uties  aocruing  for  a  d^ereni 
peribdi .  it  is  not  a  fatal  variance, 
^  ^  4  .    because 


1 
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PLEADIXG. 


POTATOES. 


becaQBe  the  allegation  of  the 
amoant  of  the  debt,  and  of  the 
period  for  which  it  was  dne,  is 
not  of  the  substance  of  the  issae, 
and  may  be  rejected  as  surplus^ 
age.  It  is  enough  if  there  be 
any  debt  in  fact  due  to  the  Crown 
at  the  time  of  taking  the  inqui- 
sition, to  sustain  the  proceedings; 
for  the  beins;  indebted  to  the 
Crown  is  the  basis  of  tlie  extent. 
7%e  King  t«  Franklin        -        614 

16.  PrQceedings  by  prerogaUve  pro- 
cess are  not  within  the  4th  of 
4iui.  ch.  16. 

lU»r.  Wud§        -        -        -    621 

17.  Plea  by  an  executor  of  money 
paid  for  expeuces  of  his  testator's 
funeral,  and  for  pro?ing  the  will, 
amounting  to  70/.  and  uq  assets 
except,  &c.  which  were  not  suffi- 
cient to  pay  and  satisfy  said 
«xpenees;  held  bad  as  against 
iht  Crown  on  a  writ  of  diem 
eiausii  ej^lraHum  against  the  es- 
tate of  the  deceased  Crown 
debtor,  on  genernL  demurrer; 
auch  a  plea  not  being  perfect, 
either  as  a  plea  of  retainer  or 
flene  adminisiravii,  or  fairly 
issuable  in'the  pleaded  form,  and 
wanting  necessary  averments, 
as  that  the  assets  had  been  re- 
tained on  account  of  the  funeral 
expences;  or  that  the  sum  laid 
out  was  reasonable,  ^c. 

lb. 

18.  Vide  False  Imprisonment.-^ 

NOMSI71T.~VAftlABfCB. 

PLEADING. 

(InEpaiy.) 

1.  A  modus  laid  aa  beiag   *  pay- 
able   by  certain   oeonpiers/    is 
insufficient,  and  bad  for  uncer-  I 
tainty. 

J)e  WhelpdaUv.Miliurn        -  485  ' 


2.  A  demurrer  to  a  bill,  by  an 
annuitant,  against  an  incorporated 
company,  and  their  clerk,  for 
a  discovery  of  funds  not  appro- 
priatedj  over-ruled  on  the  ground 
of  the  clerk  joining  in  the  de- 
murrer, he  having  no  right  to 
demur. 

Gibbons  v.  The  Waterloo  Bridge 
Company  -         -         -        -  401 

8.  The  clerk  of  such  a  company 
is  without  tlie  general  rule,  and 
may  be  made  a  defendant,  al- 
though he  have  no  interest,  and 
might  be  examined  as  a  witness. 

A. 

4.  Semble — ^Moduses  introduced  by 
:  stating  that  they  are  payable '  bjr 

the  occupiers,  in  lieu  of  tbe 
tithes  within  and  tliroughout  the 
parish,  (except  the  occupiers  of 
several  other  farms  and  lands,/ 
not  otherwise  described  than  by 
their  respective  names,  are  ill 
laid  for  uncertainty. 

Wright  t.  Southwood  -       607 

5.  Vide  Demurrer  (in  Equity.)— 
Exceptions. — Interbogato- 
RiES.— Modus. — Tithes,  N'.X 


PLEDGE. 
Vide  Lien. 

PLmE  ADMINISTRAVIT. 

{Plea  of.) 
Vide  Pleading  (at  Law),  NM7. 

PLOUGH-PENNY. 

Vide  Modus,  N^  2. 

POTATOES. 
Vide  Modus,  N"*.  1, 2. 


PUACTICE, 
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PRACTICE. 
{Pka  und  Revewie  Side.) 

1.  If  Uie  Court  open  a  nile,  which 
has  been  made  absolute  on  the 
Qjiual  affidavit  of  service,  to  give 
an  opportunity  of  shewing  cause, 
they  will  not  hear  affidavits  sworn 
after  the  day  on  which  the  rule 
had  been  made  absolute. 

Tripp  y.  Beliamy  -        -  384 

2.  The  Court  will  not  order  a  bill 
of  particulars  of  the  charges 
meant  to  be  relied  on  in  an  infor- 
mation for  arrears  of  duties,  to 
be  furnished  to  the  defendant  by 
the  Attorney  General,  or  other 
odicer  of  the  Crown,  or  any 
measure  of  a  similar  nature,  al- 
though the  charges  cover  a  space 
of  thirty  years,  and  the  defend- 
ant have  conducted  his  business 
at  two  separate  brew-houses,  at 
a  distance  of  twenty  miles  from 
each  other ;  at  least  unless  the 
defendant  furnish /Ae  most  satis- 
factory ground  for  such  an  appli- 
cation. 

The  Attorney  General  v,  Lambirth 

386 

Qaere  whether,  on  a  strong  case, 
satisfactorily  made  out,  the  Court 
would  not  interfere  on  a  qualified 
application,  to  assist  a  defendant 
to  a  cei  tain  extent. 

lb. 

3.  The  Court  will  not  suffer  an  ap- 
plication of  this  nature  to  stay  the 
trial;  and,  in  the  present  case, 
they  permitted  the  Attorney  6e^ 
neral,  notwithstanding  a  rule  was 
granted  to  shew  cause,  to  give 
notice  of  trial  in  the  mean  time. 

lb. 


4.  Matters  of  fact  not  appearii^  on 
the  record,  cannot  be  called  in 
aid  in  opposition  to  a  motion  in 
arreat  of  judgment  made  on  ob- 
jections apparent  on  the  face  of 
the  record. 

The  Kimg  y.  RamAatUm     -    447 

6.  The  Court  will  admit  a  party 
claiming  goods  seized  by  the  she- 
riff under  a  writ  of  capias  utla^ 
gatum  to  enter  his  claim,  and 
traverse  the  inquisition  after  the 
time  for  so  doing  has  expired ; 
and  a  venditimn  exponas  executed 
where  the  claimants  attorney 
has  mistaken  his  course,*  and 
brought  an  action  against  the 
sheriff,  instead  of  hanng  claimed 
and  traversed  on  payment  of 
costs. 

The  King  v,  RandeU      -        -  676 

6.  Where  no  intimation  has  been 
given  of  an  intention  on  tlie  pait 
of  a  plaintiff  to  appear  by  coun- 
sel on  an  inquisition  of  damages, 
the  defendant  should  apply  to 
the  sheriff  to  put  off  the  execu- 
tion of  the  writ  of  inquiry. 

EUioU  T.  NickUn  -        -  641 

7.  On  a  motion  to  set  aside  an 
inquisition  of  damages,  the  Court 
considered  themselves  bound  by 
the  sheriff's  minutes  of  the  evi- 
dence given  before  him. 

lb. 

8.  Applications  for  discharge  of  in- 
solvent debtors  not  to  be  made 
before  the  rising  of  the  Court 

Memorandum         -'       -        -  648 


9.  Vide  Affidavit.  —  Bail.  — 
Clerk  in  Court.  —  Costs.  — 
Parties.  —  Pleading  (at 
Law),  passim.  —  Venue. 
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PRACTICE. 


PROOF. 


PRACTICE. 

•       •  (/»  Equity.) 

1.  A  motion  for  restoration  of 
costs,  poundage,  and  incidental 
expences,  wrongfully  levied  un- 
der an  extent,  may  be  made 
after  an  application  to  set  dside 
the  extent  altogether,  which  had 
failed. 

Bex  T.  Tidmanh  •        -  189 

2.'  The  defendant  was  permitted  to 
gor  into  the  evidence  of  his  nght 
to  the  tithes,  where  his  title  ap- 
peared likely  to  be  clearly  es- 
tablished, although    he   had  in- 

V  accurately  stated  the  subject-, 
matter  of  his  defence  in  his 
answer. 

WilmotY.  HeUaby  -         -  335 

3.  See  a  distinction  made  as  to  the 
common  course  of  practice  estab- 
lished at  the  bar,  in  juldressing 
the  Bench,  between  Courts  of 
Law  and  Courts  of  l-'cjuity. 

Drake  Y.Smyth      -         -         -  309 

4.  Bill  for  the  value  of  tolls, 
charged  to  be  suhstracled  by  the 
defendant,  and  (^luitned  to  be  due 
for  corn  sold  by  sample  in  market, 
and  for  an  account,  and  a  de- 
claration of  the  plaintilF  s  title : — 
retained  with  liberty  to  bring 
actions  &c.  although  the  plain- 
tiffs had  not  previously  establish- 
ed their  righ^at  law. 

The  Mayor ^  §*«•  ofEUtading  v.  Wink- 
worth  -  -        -    473 

5.  A  fiirther  answer  may  be  used 
tQ. correct  or  explain  an  obvious 
mistake,  or  ambiguity  in  a  former 
one».  but  not  merely  to  strengthen 
the  defendant's  statement  of  his 
case. 

KidsonwDUtcorihand  Welch    564 


6.  When  the  plaintiff  has  obtained 
an  order  to  amend,  the  defend- 
ant having  submitted  to  excep- 
tions,  the  Court  will,  on  motion, 
order,  as  of  course,  that  if  he 
do  not  amend  within  a  stated 
time  (a  week  in  this  instance)  the 
former  order  to  be  discharged. 

Benedict  v.  Thackeray        -      692 

7.  Vide  Affidavit.  —  Injunc- 
tion, note  to  N^  2.  —  In- 
formations. —  Interroga- 
tories, —  Modus,  passim. 


PREMIUM. 

Vide  Apprentice. 


PREROGATIVE  PROCESS. 

FiWe  Construction  of  Sta- 
tutes, N®  .3  &  4.— Limi- 
tations. 


PRINCIPAL  and  agent. 

Vide  Attorney  and  Cubnt.- 
Sheriff,  ]S®,2. 


PROMISE. 

{To  pay  money,) 
FtrfcNONSUIT,  N°.4. 

(Of  marriage,) 
Vide  Evidence,  N®.  15. 

PROOF. 

(Wfifit  inmfficient.) 

1.  All  informatioti  on  the  statntcSl 
Geo.  I.  ch.  87,  prohibiting  brew- 

ers 


QUERIED    POINTS. 
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ers  from  receiving  and  taking 
into  possession  certain  articles, 
charging  a  *  receiving  and  taking 
into  possession'  is  tiot  sustained, 
-where  it  is  proved  that  the  act 
of  receiving  was  antecedent  to 
the  statute,  although  the  posses- 
fion  has  continued  ever  since. 

The  Attorney  General  v.  King    196 

2.  An  averment  that  the  defendant 
had  voluntarily  permitted  !iis  bill 
to  be  discontinued,  for  want  of 
prosecution  thereof,  with  a  con- 
clusion to  the  record,  is  not 
proved  by  shewing  that  there 
had  actually  been  a  rule  to  dis- 
continue, regularly  taken  out: 
the  record  having  been  averred, 
must  be  proved.. 

Gadd  y,  Bennett         -         -      540 

3.  Had  the  allegation  of  the  dis- 
continuance been  general,  it 
would  have  been  sufliciently 
proved  by  the  rule  to  discontinue, 
and  evidence  of  tlie  payment  of 
costs. 

lb. 

4.  Vide  Nonsuit,  N".  3.  «fe  4.  — 
Tithes,  N**.  3. 


QUERIED  POINTS. 

1.  Whether  green  peas  consumed 
in  the  family  of  the  grower  are 
exempt  from  tithes. 

Williamson  v.  Lord  Lonsdale         25 

2.  So  as  to  sheep  eaten  in  the 
family  of  the  feeder. 

lb. 

3.  Vide  Bail,  note  to  N".  3.  — 
Bill  of  Exchange,  N^  3.  — 
Evidence,  N*.  2.  —  Practice 
(AT  Law),  note  to  N^.  2. 


R. 

BANKNE68. 

{What  is  not.) 

A  payment  of  3rf.  a  head  for 
tithe  of  lambs  not  rank,  and  is 
issuable  where  supported  by 
proof;  but  terriers,  stating  the 
yicar  to  be  entitled  to  '  tithe  of 
lambs,'  are  sufficient  to  destroy 
,  the  presumption  that  such  pay- 
ment is  a  modus. 

Drake  Y.  Smyth        -  -     369 


RE-ASSESSMENT. 

Vide  In  SUPER. 

RECEIVING  (into  Possession.) 

{What  is  not.) 
FirfcCoNSTRUCTION  OF  STATUTES.  • 

RECORD. 

Vide  Evidence,  N°'.  1  X-  2. 

r 

REFERENCE. 

(  To  Deputy  Remembrancer,) 

Doubts  as  to  the  proper  mode  of 
assignment,  where  a  convey- 
ance have  been  decreed  on  a 
bill  for  specific  performance,  re- 
ferred to  tlie  Deputy  Remem- 
brancer. 

Wright  V.  Bell  -        -      325 
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RULE. 


SHERIFF. 


REGVLjE  generales. 

Vide  Exceptions. — Rules  of 

Ck)tJHT. 


RENT  (what.) 
F;WeTrrHES. 

REPORT. 

(Of  Deputy  Remembrancer.) 

Ficfe  Attorney  and  Client. 

RETAINER. 

{Plea  of,  by  Adminutrator^ 
Vide  Pleading  (a-^Law),  N«.  17. 

RETIjriJ^  (of  writ) 

(  W*€rp.  Sheriff  bound  by,) 

Vide  EvmENc*,  N^.  7. 

^     REVENUE. 

Vide  ■  the  gpeeific  head, 

RULE. 

{Of  Court.) 

Bj  n^e '  crT  Cotirt,<  Tv  1933,  ik  is 
ordered,  'That where  issues  shall 
he  obtained  upon  any  writ  of 
distringas  'to  be  Issued  out  of 
this  Courts  thf)  plaintiff  in  suph 

.  iwrit  may,  immediately  after  the 
return  thereof,  apply  by  motion 
to  the  Court  for  increasing  issues 
upon  further  process  to  be  issued 
between  the  parties :  which  said 
issues  shall  be  increase  from  time 


to  time,  at  the  discretum  of  U^t 
Court: 

Lamhe  ▼.  The  Earl  ofBksnnyUm, 
(isinotis)  639 

Vide  Exceptions. 


s. 

SECURITY. 

{For  Costs.) 
Vide  Costs,  N^.  «. 

SEDUCTION. 

Vide  EviDENcte,  N^  15.— Inqui- 
sition, N^  2. 


SEED. 

Vide  Modus,  N**.  14  &  15. 

SERVICE- 
CO/ Orcfcr*©/'  Court.) 

Where  a  collector  of  taxes  have 
procured  a  role  to  be  made  ab- 
solute for  discharging  an  inaiiper, 
and  for  the  restoration  of  the 
money  levied  under  it  by  di^rin- 
gas,  without  having  served  th 
order  nisi  on  the  parish,  the  Court 
discharging  such  a  rule  on  mo- 
tion for  that  purpose,  on  such 
grounds^  willaoso»  wiihoosit. 

In  re  Bromley.  -       -      6 


SHEMFF. 

1.  Where  a  deputy  sheriff  in  pos^ 
session  of  good^  under  an  imme- 
diate 


SPECIFIC   PERFORMANCE. 


STATUTES. 
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diate  extent,  receiving  a  snbse- 
quent^Seri  facias  at  tbe  suit  of  a 
subjecti  contract  with  the  jndg- 
ment  creditor  to  deliver  him  a 
certain-<}nantitj  of  the  goods  on 
his  paying  into  the  sheriff's  hands 
the  debt  due  to  the  crown,  which 
is  accordingly  paid  to  him :  if  af^ 
terwards  whilst  his  officer  is  in 
the  act  of  delivering  and  measur- 
ing the  quantity  tlie  goods  are 
reioaedy  the  sheriif  is  fiable  no 
such  contract  to  tbe  judgment 
creditor  who  may  maintain  spe- 
cial assumpsit  on  .the  contract, 
'or  recover  on  a  common  count 
for  goods  sold  and  delivered,  or 
money  had  and  received.  A 
beginning  to  measure  and  deliver 
is  not  such  a  delivery  as  will 
satisfy  this  particular  contract 


T%omas  v.  Peane 


-     647 


2.  In  the  case  of  aft  under-sheriff 
in  the  county  employing  an  ac- 
knowledged town  agent,  such  an 
eugagement  made  by  the  latter, 
is  binding  on  the  sheriff,  who 
must  seek  his  remedy  over. 

lb. 

3.  Ftde  £v|DBNCE,  N^13. 


SPECIFIC  PERFORMANCE. 


{OfCimimot.) 

The  Court  will  entert  lin  a  suit  for 
the  specific  performance  of  a 
contract,  for  the  purchase  of  a 
debt.  It  is  within  the  exception 
to  the  rule,  .tliat  Courts  of  Equity 
will  not  compel  Specific  per- 
formance of  contracts  for  the 
sale  of  personal  chattels. 


Wnght  Y.Bell 


325 


STATUTES. 


Henry  VIII. 


27.  ch.  4.  (Purveyors  of    the 
King,)         -        -        .  293 

37.  ch.  12.  (Tithes  in  London.) 

14. 19 


Edward  VI. 

2  &  3.  ch.  1 3.  s.  1.  (Not  setting 
outTitlies.)        -        -    334.344 


Elisdb^ 
13.  ch«     .    (Restraining  Sia-. 


tute.) 


18 


Jarhei'  T. 


1.  ch.  22.  s.  4  &  8.  (Trade- 
Tanners,  Leather  gutters, 
and  Butchers.)  -  -  206 

Willtam  and  Mary. 

4  &  6.  ch.  14.  s.  4.  (Appoint- 
ing Commissioners  to  take 
Recognizance  of  BaU.)       '      3 

Anne. 

4.  ch.l6.  S.24.;  0.  c.  20.  (For 
theAttriBulmeutof  theLawO  035 


Gem-gei  I. 

3.ch.l5.  S.13,  (Costs  ontx-' 
tents.)        -        -        -    •     -  102 

»  .  ' •   .« 
€rtorgt  IL 

6.  ch.  3a  (BaukrupU.--M;ituai  . 
Credit.)      -        -        -        -  598 
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STOCK. 


TITHES. 


George  III. 

22.  ch.  48.  (StampAct.— Bonds 
to  the  Crown  from  Joint 
Companies.)       ..         -        -  447 

25.  cb.  72.  8. 0.  (Excise.— Cot- 
ton Wool.-'-Stuffs.)    -   203.454 

26.  ch.  73.  (Excise.— Rectifiers 
and  Dealers  in  British  Com- 
pounds and  Spirits.)  -     196.218 

41.  ch.3.  s.  17.  (Stock.— An- 
nuities.)  -        -        246. 251 


42.   ch.  38.   s.  20. 

Brewers.) 


(Excise.-   • 
201.  209.  211 


43.  ch.  46.  s.  3.  (Costs  on  Ma- 
licious Arrest.) 

48.  ch.  60.  (Excise.— Trade.— 
Tanners  and  Leather  Cut- 
ters.)       -        -        -        ^ 


197 


61.  ch.  87.  (Excise —Trade- 
Brewers.  —Prohibiting  Pos- 
seFsion  of  Articles  enume- 
rated.)    ,    -        -        -  195.209 

Vide  Construction  of. 


STOCK. 

{Legal  notion  of,) 

1.  Strik  or  money  in  the  funds, 
is  not  goods  and  chattels,  but 
a  cko9e  in  act  ion » 


217 


Tfie  King  v.  Capper 


2.  It  has  no  locality,  except  for 
purposes  of  probate  and  admi- 
nistration. 

•        lb. 

3.  It  does  not  pass  by  a  royal  grant 
of  a  liberty  to  have  bona  4*  caialia 
fdonum, 

lb. 


SUB-AGENT. 

{Where  Sheriff   is  responsible  for 
Act$  of.) 

.   Vide  Sheriff. 


SUSPENSION. 

{Of  Orders  of  Court.) 
Vide  Appeal. 


TAXES, 
Vide  Collector. — Insupbr. 

TERRIERS. 

Vide  Evidence,  pastim. — Rank- 
ness. 

TITHES. 

{Exemption  from,  by  Cnstom.) 

1.  Consumption  of  titheable  ar- 
ticles in  tlie  family  of  the  land 
occupier/  is  not  a  ground  of  ex- 
emption.— Qtioere  as  to  green 
peas. 

Williamton  v.  Lord  Lonsdale       25 

2.  Semble.  —  A  farmer  claiming 
exemption,  (under  the  citstoin) 
from  tithes  for  green-cut  food 
applied  for  foddering  husbandry 
horses,  must  shew  that  such  horses 
were  bonAfide  used  in  husbandry, 
and  that  he  had  no  other  su«te- 
ance  (of  any  sort)  for  them  on  ins 
farm. 

Stevens  \.  Aldridge  -        ^^ 


TITHES. 


USURY. 
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3.  Where  a  defence  of  district 
niodun  is  set  up  to  a  bill  for 
tithes/  tlie  defendant  must  state 
on  the  record,  and  prove  by 
evidence  an  occupation  within 
the  scope  of  such  modus,  or 
they  cannot  avail  themselves 
of  it  at  the  hearing. 

Jenkinton  v.  Royston      -        -  405 


(A  London — on  IhvelHng^noutei — 
Rate  of.) 

4.  —25. 9d.  in  the  pound  on  the  rent 
reserved,  is  the  legal  late  of 
the  tithes  payable  to  the  London 
clergy. 

T7i£  Minor  Canomt  of  St.  PauVs 
y.Crickett       -         -         -         14 


,    {How  estimated,) 

5.  The  term  Rent^  as  used  in  the 
decree  made  under  the  stat.  37 
//.  Vnr.  c.  12.  relating  to  tithes 
>n  London,  means  the  rent,  pro- 
perly so  called,  actually  and 
bona  fide  reserved,  without  fraud 
or  covin,  and  not  the  annual 
value  of  premises  let— the  rack 
rent. 

The  Minor  Canons  of  St.  PavFs 
v,,Crickett  -        -         -     14 


0,  And  fines  (to  whatever  amount) 
paid  on  the  renewal  of  leafies  of 
dwelling-houses,  are  not  to  be 
considered  as  increase  of  rent, 
or  to  be  taken  into  calculation, 
in  estimating  the  amount  of  the 
tithes  due,  provided  the  rent  re- 
served ifl  equal  to  that  at  which 
tlie  houses  have  been  at  any  time 
before  let 

lb. 

7.  Vide  Evidence.— Issue. — Mo- 
dus.—J*lbadi«g  (in  Equity). 


TITLE. 

(To  Tolls.) 

The  question  of  plaintiff's  title  on  a 
bill  for  tolls,  is  a  question  purely 
legal,  and  must  be  decided  ai 
law  before  a  court  of  equity  can 
make  an  effectual  decree;  but 
the  plaintiffs  having  succeeded  at 
law,  the  Court  will  entertain  a 
bill  for  an  account,  Sec. 

The  Mayor,  ^c.  of  Reading  r. 
Wihkworth      -        -         -      473 

Vida  Practice  (in  Equity), 

N^4. 


TOLLS. 

Vide  Title  to.— Practice  (in 
Equity). 


TRAVEBSE. 

Vide  Pleading  (at  Law),  K°.  6. 

TROVER. 

Vide  Mutual  Credit. 

TRUSTEE. 
Vide  Parties,  K®.  2. 


USAGE. 
Vide  Evidence,  passim.  —  Issue, 

USURY. 

Vide   Demurrer    to  .  Bill   in 
Equity,  IS^'.  2. 


684  VENWTIONI    EXPONAS. 


VENUE. 


v.,  .• 

VARIANCE. 

(Whatfdtal.) 

1*  The  declaration  in  an  action  for 
xnaUeionsly  oaaBiDg  a  writ  to  be 
sued  outy  whereon  pkuntiff  was 
imprisoned,  stating  U^e  ac  etiam 
clause  of  the  process  as  for  60/. 
(instead  of  30/.  according  to  the 
fact)  and  an  indorsement  for  15/. 
— held  a  fatal  variance. 

GaddY,  Bennett  -        -     540 

{Whatnot.) 

2.  If  an  inqnisition  find  the  Crown 
debtor  indebted  in  a  sum  certain 
for  duties,  &c.  due  between  two 

^  giren  periods,  and  on  the  trial  of 
a  travei:8e  of  the  Crown's  debt 
mado  et  formd,  it  be  pro?ed  that 
the  debtor  was  indebted,  at  the 
time  of  the  inquisition,  in  a  dif- 
ferent sum  for  duties  accruing /or 
a  different  period,  it  is  not  a  fatal 
variance,  because  the  allegation 
of  the  amount  of  the  debt,  and 
.  of  the  period  for  which  it  was 
due,  is  superfluous,  and  not  of  the 
substance  of  the  issue,  and  may 
be  rejected  as  surplusage.  It  is 
enough,  if  there  be  any  debt^  in 
fact,  due  to  the  Crown,  at  the 
time  of  taking  the  inquisition,  to 
sustain  the  proceedings  ;  for  the 
being  indebted  to  the  Crown  is 
the  basis  of  the  extent 

The  King  v.  FrgaikUn  -    614 

VENDITIONI  EXPONAS. 

(In  what  case  the  execution  of, 
does  not  conclude  assignees  of 
bankrupt). 

Vide  Laches. 

(Other  persfms.) 
Vide  Claim. 


VENDOR  ANP  PURCHASER. 

Fic/cCoNVEYANCE.— Mortgagor 
AND  Mortgagee.     ^ 


VENIRE  FACIAS. 

{Ad  'fe$pW9dendum.) 
Vide  DlSTJRINGA*.      \ 

VENUE. 

1.  Where  a  rul^  nts£  has  been  ob- 
tained for  changing  the  ven^e 
from  London  to  ForibAtre,  in 
Easter  Term,  as  of  course  on 
the  common  aflidavit,  (not  stat- 
ing that  defendant's  witnesses  re- 
sided there)  the  Co4irt  will  not 
retain  it  on  cause  shewn  that 
the  plaintiff  would  be  materially 
delayed  without  any  other  advan- 
tage to  the  defendant,  by  analogy 
with  the  established  rule  that  the 
xenue  cannot  be  changed  into  the 
northern  counties  previous  to  a 
i^n'ii^  Assizi^s. 

Bottomleyr.  Ikin  -        -     612 

2.  The  Court  will  discharge  a  rule 
obtained  by  a  defendant  to  change 
the  venue  in  an  action  against  him 
by  the  assignees  of  a  bankrupt, 
on  the  usual  affidavit  th«(t  the 
cause  of  action  arose  in  another 
county,  and  that  his  witnesses 
reside  there :  the  plaintiff  swear- 
ing, that  the  cause  of  action 
arose  in  a  third  county,  and  that 
his  "witnesses  reside  at  a  very 
considerable  distance  from  the 
county  to  which  the  venue  is 
sought  to  be  removed,  and  un- 
dertaking to  give  evidence  in  the 
original,  or  the  third  county ;  and 
that,  although  the  defendant  have 

agreed 


WASTE. 


WORDS. 
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agreed    to  admit  every  fact  es- 
tablishiug  the   bankruptcy,    ex- 
cept   the     petitioning  creditor's 
debt. 
Bowdcn  V.  Glasson  -        3&9 


The  costs  to  abide  the  event. 


lb. 


VERDICT. 

On    questions   of  fact,  is  conclu- 
sive. 
Stevetig  V.  Aldridge  -        334 


VOUCHERS. 

•How   supplied,  where  lost  under 
particular  circumstances. 

Vide  Attorney    and    Cuent, 


w. 

WASTE. 

The  plaintiff  and  defendant  (part- 
ners) igreeing  to  dissolve  their 


partnership,  and  that  defendant 
on  payment  of  half  the  value  of 
the  effects  shall  take  the  whole — 
the  defendant  takes  possession  of 
the  plaintiff's  premises,  but  fails 
to  make  payment,  and  pulls  down 
part  of  the  buildings'— held  that 

^  it  is  not  waste  :  and  an  iijunc- 
tion  to  restrain  him  for  so  doing 
refused. 

Coftony.  Homer  -        -     537 


WITNESS. 

{Competency  of,) 

Vide  Affidavit.— Evidence. 

WOOL. 

Vide  Modus. 

WORDS. 

(Ex  certa  scienti^  special!  grati&, 

&c.)  < 

{Effect  of  ,  in  royal  grants.) 
Vide  Construction  of^Grant. 
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